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JUDGES  OF  THE  COURT  OF  APPEALS. 


GEORGE  F.  COMSTOCK,  Chief  Judge. 

SAMUEL  L.  SELDEN,  ) 

HIRAM  DENLO,  V  Judge* 
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AN  ACT  IV  RELATION  TO  THE  JUDIOIABY. 
[Oh.  980OT184T.] 

u  §  5.  The  judge  of  the  Court  of  Appeals  elected  by  the  electors  of  the  State, 
who  shall  have  the  shortest  time  to  serve,  shall  be  the  Chief  Judge  of  said 
oourt. 

"  §  6.  Four  justices  of  the  Supreme  Court,  to  be  judges  of  the  Court  of 
Appeals,  shall  every  year  be  selected  from  the  class  of  said  justices  haying 
the  shortest  time  to  serve;  and  alternately,  first,  from  the  first,  third,  fifth 
and  seventh  judicial  districts,  and  then  from  the  second,  fourth,  sixth  and 
eighth  judicial  districts;  and  shall  enter  upon  their  duties  as  judges  of  the 
Court  of  Appeals  on  the  first  day  of  January,  and  serve  as  judges  of  said 
court  one  year." 
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Id  the  Matter  of  the  Application  of  Hknby  B,  Gibson,  for  an         ^   * 
Order  appointing  a  Beceiver  of  Ohvbb  Lkb  k  Co's  Bank,  i%  sisl 

of  Buffido. 

Article  8,  section  7  of  the  Constitution  of  1846,  subjecting  the  stockholders 
of  banks  to  personal  liability,  applies  as  well  to  banking  corporations  then 
existing,  as  to  those  created  afterwards. 

The  rale  of  interpretation  bj  which  that  construction  of  a  statute  is  to  be 
avoided,  which  gives  it  a  retrospective  operation,  has  little-  if  any  4ppHca»  . 
tion  in  construing  the  organic  law* 

The  provision  of  the  general  banking  law  reserving  to  the  Legislature  the 
power  to  alter  or  repeal  it,  forms  a  part  of  the  contract  with  every  asso- 
ciation formed  under  that  act*  and  the  State  may  modify  it,  prospectively 
or  retrospectively,  without  tefringing  the  provision  of  the  Federal  Consti- 
tution against  laws  impairing  the  validity  of  contracts. 

Such  modification  may  be  made,  it  seems,  as  well  by  a  change  of  the  State 
Constitution  as  by  an  act  of  the  Legislature. 

Ike  articles of  association  of  a  corporation  formed  in  1844,  under  the  gene- 
ral banking  act  of  1838,  provided  that  the  shareholders  should  not  bo 
individually  liable  for  any  contract  of  the  association.  It  issued  circulat- 
ing notes  after  1860  as  before :  Betd,  that  the  stockholders  are  personally 
liable  under  the  Constitution,  and  ch.  226  of  1849. 

Although  the  issuing  of  circulating  bills  after  1860,  by  which  the  habffity  is 
fecnrred,  be  the  act  of  the  corporation  as  suolfesnd  not  of  the  stoekhold* 
Smith,— Vol.  VH  2 
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era,  and  although  a  stockholder  be  unable  to  prevent  it,  the  liability  attaches 
in  consequence  of  the  exercise  of  a  power  which  he  has  conferred  upon 
the  corporation,  and  is  therefore  within  his  contract 

Appeal  from  a  final  order  made  in  the  Supreme  Court,  in 
a  proceeding  taken  pursuant  to  the  act  of  1849,  to  enforce  the 
responsibility  of  stockholders  in  certain  banking  corporations 
tod  associations,  &c.  (C7A.226.)  Oliver  Lee  &  Company's  Bank,  at 
Buffalo,  was  organized  pursuant  to  the  general  banking  law  of 
1838,  and  commenced  the  business  of  banking  in  January,  1844. 
It  stopped  payment  and  became  insolvent  in  September,  1857 ; 
and  this  proceeding  was  instituted  soon  afterwards  at  the  in- 
stance of  one  of  the  stockholders*  The  association  at  all  times 
prior  to  its  failure  issued  bank  notes  to  circulate  as  money. 
By  the  articles  of  association,  the  associates  declare  themselves 
contracting  parties  with  the  People  of  the  State  of  New  York, 
under  the  act  of  the  Legislature,  and  accept  the  privileges  and 
franchises  thereby  tendered  to  any  association  organizing  under 
the  act.  The  14th  section  is  in  the  following  words:  "The 
shareholders  of  this  association  shall  not  be  liable  in  their  indi- 
vidual capacity  for  any  contract,  debt,  or  engagement  of  the 
association ;"  and  the  certificate  of  incorporation  contained  a 
similar  provision. 

By  the  report  of  the  referee  appointed  under  the  16th  section 
of  the  act,  it  appeared  that  the  capital  stock  of  the  association 
at  the  time  of  its  failure,  was  $170,000,  and  that  it  was  held  by 
eight  individuals  in  different  proportions ;  and  that  its  unpaid 
debts  and  liabilities  exceeded  the  sum  of  $500,000,  all  of  which 
were  contracted  after  January  1,  1850;  and  that  the  assets  in 
the  hands  of  the  receiver,  together  with  the  assessment  upon 
and  collection  from  the  shareholders  of  $170,000,  would  not 
under  any  circumstances  produce  a  sufficient  amount  to  pay  the 
debts.  The  referee  accordingly  proceeded  to  apportion  the  sum 
of  $170,000  among  the  individuals  whom  he  had  ascertained 
to  be  shareholders,  in  proportion  to  the  number  of  shares  re- 
spectively held  by  them;  charging  the  appellant  Watts  Sher 
man,  with  $7,000;  the  appellants  Duncan,  Sherman  &  Co.,  with 
$50,000  of  the  amount    Upon  the  hearing  before  the  referee, 
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these  appellants  submitted  certain  objections,  and  among  others, 
those  relied  upon  on  the  present  appeal,  namely,  that  the  pro- 
visions of  the  Constitution  of  1846  (art  8,  §  7),  and  that  of  thp 
act  of  1849,  prescribing  and  enforcing  the  liabilities  of  stockhold- 
ers, did  not  apply  to  banking  corporations  or  associations  creat- 
ed before  the  adoption  of  the  Constitution ;  but  if  by  the  true 
construction  of  the  Constitution  and  statute,  they  did  apply  to 
such-  banks,  they  were  respectively  violations  of  the  provision 
of  the  Constitution  of  the  United  States,  by  which  the  States 
are  forbidden  to  pass  any  law  impairing  the  obligation  of  con- 
tracts. (Art  1,  §  10,  T 1.)  The  referee  overruled  the  objection, 
and  his  report  was  confirmed  at  a  special  term.  Final  judg- 
ment was  entered  pursuant  to  the  act,  which  was  affirmed  at  a 
general  term  of  the  Supreme  Court  Watts  Sherman,  and 
Duncan,  Sherman  &  Co.,  appealed, 

John  K\  Porter •,  for  the  appellants. 

John  Ganson,  for  the  respondent 

Denio,  J.  The  first  question  to  be  determined  relates  to  the 
construction  of  the  constitutional  provision  imposing  personal 
liability  upon  the  stockholders  of  banks  (Const,  art  8,  §7); 
and  the  inquiry  is  whether  it  is  limited  to  banks  thereafter  to 
be  created,  or  applies  equally  to  existing  banking  corporations. 
There  is  nothing  in  the  language  which  looks  to  a  discrimina- 
tion between  the  two  classes.  It  declares,  generally,  that  the 
jfcockholders  in  every  corporation  and  joint-stock  association 
for  banking  purposes,  issuing  bank  notes,  after  January  1, 1860, 
shall  be  individually  responsible,  &c.  If  we  look  to  the  appa- 
rent object  of  the  provision,  no  motive  can  be  discovered  for 
confining  its  operation  to  future  banks.  The  intention  was  to 
protect  more  adequately  the  creditors  of  these  institutions,  and 
to  take  from  their  proprietors,  to  a  qualified  extent,  the  shield 
,  afforded  by  the  corporate  personality  in  which  their  individual 
ownership  was  merged.  There  were  strong  reasons  for  the 
establishment  of  a  uniform  system  in  this  respect,  if  it  could  be 
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done  without  manifest  injustice.  The  existing  banks  were 
numerous,  and  if  they  were  exempted  from  the  principle  of 
personal  liability,  it  would  be  a  long  time  before  it  would  be 
generally  established.  By  the  general  banking  law,  the  asso- 
ciations had  the  power  to  prescribe  for -themselves  the  duration 
of  their  corporate  existence,  and  a  long  term  had  generally  been 
named.  Hence,  if  the  rule  of  personal  liability  only  reached 
the  case  of  future  banks,  there  would  continue  to  be  two  classes 
of  banking  institutions  for  many  years  to  come.  The  defend- 
ant's counsel  insists  that  we  should  not  construe  the  clause  so 
as  to  disturb  vested  interests,  unless  compelled  by  language 
which  would  not  admit  of  any  other  meaning.  But  we  are  not 
to  interpret  the  Constitution  precisely  as  we  would  an  act  of  the 
Legislature.  The  Convention  was  not  obliged,  like  the  legis- 
lative #  bodies,  to  look  carefully  to  the  preservation  of  vested 
rights.  It  was  competent  to  deal,  subject  to  ratification  by  the 
people,  and  to  the  Constitution  of  the  Federal  Government, 
with  all  private  and  social  rights,  and  with  all  the  existing 
laws  and  institutions  of  the  State.  If  the  Convention  had  so 
willed,  and  the  people  had  concurred,  all  former  charters  and 
grants  might  have  been  annihilated.  When,  therefore,  we  are 
seeking  for  the  true  construction  of  a  constitutional  provision, 
we  are  constantly  to  bear  in  mind  that  its  authors  were  not 
executing  a  delegated  authority,  limited  by  other  constitutional 
restraints,  but  are  to  look  upon  them  as  the  founders  of  a  State, 
intent  only  upon  establishing  such  principles  as  seemed  best 
calculated  to  produce  good  government  and  promote  the  public 
happiness,  at  the  expense  of  any  and  all  existing  institutions 
which  might  stand  in  their  way.  The  rule  laid  down  in  Dam 
v.  Van  Kleck  (7  John.,  477),  and  other  cases  of  that  class,  by 
which  the  courts  are  admonished  to  avoid,  if  possible,  such  an 
interpretation  as  would  give  a  statute  a  retrospective  operation, 
have  but  a  limited  application,  if  any,  to  the  construction  of  a 
Constitution.  When,  therefore,  we  read  in  the  provision  under 
consideration,  that  the  stockholders  of  every  banking  corpora- 
tion shall  be  subject  to  a  certain  liability,  we  are  to  attribute 
to  the  la  iguage  its  natural  meaning,  without  inquiring  whether 
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private  interests  may  not  be  prejudiced  by  such  a  sweeping 
mandate.  But,  independent  of  this  consideration,  there  is 
enough  on  the  face  of  the  pro  vision  to  show  that  it  was  intend- 
ed to  apply  to  all  banks  of  issue,  which  should  be  in  existence 
three  years  after  the  Constitution  should  take  effect,  without 
regard  to  the  time  when  they  were  created.  The  individual  re- 
sponsibility was  applied  only  to  banks  which  should  issue  bank 
notes  or  some  kind  of  paper  credits  to  circulate  as  money  after 
the  1st  day  of  January,  1850,  and  only  to  such  debts  of  those 
banks  as  should  be  contracted  after  that  day.  The  delay  was 
apparently  afforded  in  order  to  enable  the  proprietors  of  exist* 
ing  banking  institutions  to  determine  whether  they  would 
remain  banks  of  issue,  and  assume  the  burden  of  individual 
liability,  or  avoid  that  consequence  by  winding  up  their  affairs, 
or  confining  themselves  to  other  branches  of  banking.  It  is 
impossible  to  suggest  any  other  motive  for  postponing  the  ope- 
ration of  the  provision.  If  the  existing  banks  were  to  be  ex- 
empt from  its  influence  during  the  continuance  of  their  charters, 
no  delay  would  be  needed  on  their  account;  and  as  to  future 
banks  to  be  organized  under  general  laws,  their  proprietors 
would  embark  in  the  business  with  a  full  knowledge  of  its 
hazards  and  responsibilities,  and  hence  would  not  require  any 
time  to  accommodate  themselves  to  it,  and  would  have  no  rea- 
son to  complain  of  the  sudden  change  of  policy.  I£  therefore, 
it  were  doubtful,  upon  the  general  language  of  the  provision, 
whether  the  banks  already  established  were  intended  to  be 
embraced,  the  postponement  of  its  operation  for  three  years,  for 
no  conceivable  motive  but  their  convenience,  would  show  very 
dearly  that  they  were  intended  to  be  brought  within  its  scojte  at 
the  expiration  of  that  period.  If  we  look  into  the  proceedings  of 
the  Constitutional  Convention,  we  shall  find  the  most  authentic 
evidence  that  the  actual  intention  of  its  members  was  such  as 
I  have  supposed.  It  appears  that  while  the  article  in  which 
the  provision  is  found  was  under  consideration,  Mr,  Kirkland, 
a  member  from  Oneida  county,  moved  to  amend  it,  so  as  to 
confine  the  individual  liability  to  corporations  and  associations 
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thereafter  to  be  formed ;  but  the  amendment,  after  considerable; 
debate,  was  negatived.  (Debates,  Argus  ed.,  664-666.) 

But  the  position  most  strongly  relied  upon  by  the  appellants' 
counsel  is,  that  the  provision,  if  valid,  would  operate  to  impair 
the  obligation  of  a  contract ;  and  hence  that  it  is  a  violation  of 
the  Constitution  of  the  United  States.  Upon  this  branch  of 
the  case,  certain  principles  have  been  established  by  the  Fede- 
ral Supreme  Court,  and  are  no  longer  subjects  of  controversy. 
That  court  having  paramount  jurisdiction  upon  questions  arising 
under  the  Constitution  of  the  United  States,  we  have  only  to  as- 
certain what  has  been  distinctly  determined  by  it,  and  to  apply 
those  doctrines  to  the  case  before  us.  Thus  it  has  been  adjudged 
that  an  executed  grant  is  as  fully  within  the  constitutional  pro* 
tection  as  an  executory  agreement  Hence,  a  conveyance  which 
takes  effect  to  transfer  a  title  by  the  delivery  of  the  instrument, 
cannot  be  revoked  or  impaired  by  State  legislation.  {Fletcher  v. 
Peck,  6  Cranch,  87,  136-189.)  Then  the  provision  is  not 
limited  to  dealings  between  individuals,  but  extends  equally  to 
contracts  between  the  State  sovereignties  and  private  parties : 
nor,  in  respect  to  contracts  to  which  the  State  is  a  party,  is  it 
confined  to  such  as  relate  to  definite  pecuniary  obligations  or 
to  specific  real  or  personal  property.  It  embraces  charters  and 
grants  of  corporate  powers  and  privileges,  when  conferred  for 
private  and  pecuniary  objects.  (Dartmouth  College  v.  Woodward, 
4  Wheat,  518;  Oreen  v.  Biddle,  8  id.,  2;  Gorden  v.  The  Ap- 
peal Tax  Court,  3  How.,  138 ;  State  Bank  of  Ohio  v.  Knoop,  16 
id.,  869 ;  Dodge  v.  Woohey,  18  id.,  331.)  And  it  also  applies 
to  corporations  created  under  general  laws.  Such  statutes  are 
considered  as  propositions  extended  to  private  citizens;  and 
when  they  are  accepted,  and  a  corporation  has  been  organized 
pursuant  to  their  provisions,  a  contract  between  the  State  and 
the  private  adventurers  is  created,  which  is  equally  inviolable  as 
the  terms  of  a  charter  granted  by  special  statute.  In  the  case 
of  State  Bankr.  Knoop,  just  referred  to,  a  provision  in  the  gen- 
eral  banking  law  of  Ohio  prescribing  a  tax  of  six  per  cent  of 
the  profits  of  the  banks  formed  under  it,  in  lieu  of  all  taxes 
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to  which  it  or  the  stockholders  would  otherwise  be  subject, 
was  held  to  be  a  contract  against  further  taxation,  which  was 
within  the  protection  of  the  Constitution.  It  follows  from 
these  adjudications  that  if  the  general  banking  law  of  this  State 
had  not  contained  any  reservation  of  a  right  to  repeal  or  change 
it,  the  associations  organized  pursuant  to  its  provisions  would 
have  been  the  proprietors  of  franchises  held  under  contracts 
with  the  State,  which  would  have  been  beyond  the  reach  of 
legislation. 

It  has  also  been  held  by  the  Supreme  Court,  that  the  change 
of  a  State  Constitution  can  no  more  operate  to  abrogate  or 
essentially  change  a  contract  of  this  character,  than  an  ordinary 
act  of  legislation.  In  Dodge  v.  Wbobey  (supra),  the  Legislature 
of  Ohio  had,  in  1846,  chartered  a  bank  called  the  Commercial 
Branch  Bank  of  Cleveland,  with  a  provision  for  limited  taxa- 
tion. By  the  amended  Constitution  of  that  State,  adopted  in 
1851,  it  was  declared  that  all  property  employed  in  banking^ 
whether  by  banks  then  existing  or  thereafter  to  be  created, 
should  always  bear  a  burden  of  taxation  equal  to  that  imposed 
upon  the  property  of  individuals.  A  stockholder  of  the  bank 
filed  a  bill  in  the  Circuit  Court  of  the  United  States  against 
the  officers  of  the  State,  whose  duty  it  was  to  collect  a  tax 
assessed  under  a  State  law  passed  in  pursuance  of  the  Constitu- 
tion; and  a  decree  was  made,  perpetually  enjoining  the  col- 
lection of  the  tax,  which  was  affirmed  by  the  Supreme  Court 
The  court  said  that  a  change  of  Constitution  could  not  release 
a  State  from  contracts  made  under  a  Constitution  which  per- 
mitted them  to  be  made.  These  decisions  of  a  tribunal  which 
is  entitled  to  sit  in  review  of  our  judgments  upon  questions 
arising  under  the  Federal  Constitution,  must  necessarily  be 
binding  on  us.  We  are  not  at  liberty  to  inquire  whether  they 
do  not  impose  restraints  upon  the  State  sovereignties,  not  with- 
in the  contemplation  of  the  authors  of  the  Constitution  of  the 
United  States,  whatever  might  be  our  opinion  if  the  question 
were  open  to  our  consideration. 

The  question  before  us  is,  therefore,  narrowed  to  a  consider- 
ation of  the  effect  of  the  provision  in  the  general  banking  law 
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by  which  the  right  is  in  terms  reserved  to  the  Legislature  to 
after  or  repeal  Hat  any  time.  (Laws  of  1888,  268,  §82.)  Thi* 
according  to  one  view,  is  the  reservation  of  a  right  only  to 
change  or  repeal  it,  prospectively,  from  the  passage  of  the 
modifying  or  repealing  law,  so  that  the  associations  which  had 
been  organized  in  the  meantime  would  remain  unaffected  by 
such  modification  or  repeal  On  the  other  hand,  it  is  insisted 
that  it  enabled  the  Legislature  to  deal  with  the  associations  as 
though  they  were  directly  established  by  a  statute  containing 
in  itself  the  usual  reservation.  I  am  of  opinion  that  the  latter 
is  the  correct  view.  By  the  Revised  Statutes,  the  charter  of 
every  corporation  thereafter  to  be  granted  by  the  Legislature, 
was  declared  to  be  subject  to  alteration,  suspension  or  repeal, 
in  the  discretion  of  the  Legislature.  (1  R  &,  600,  §  8.)  This 
provision  incorporated  itself  into  and  became  part  of  every 
special  charter  which  was  itself  silent  as  to  the  power  of  repeal 
or  change.  But  notwithstanding  this,  and  out  of  abundant 
caution,  all  the  bank  charters,  and  I  believe  all  the  other  acts 
of  incorporation  subsequently  passed,  contained  a  standing  see* 
tion  reserving  the  power  to  repeal  or  change  them.  Prior  to 
the  passage  of  the  general  banking  law,  corporations,  with  a 
few  unimportant  exceptions,  were  created  by  special  laws. 
Hence  the  legislation  referred  to  was  indicative  of  a  settled 
policy  in  the  Legislature  to  make  the  grant  of  corporate  fran* 
chises  revocable;  and  if  we  are  to  construe  the  banking  law  with 
a  certain  reference  to  that  policy,  we  must  hold  that  the  reserva- 
tion embraced  the  corporations  which  might  be  created  as  the 
subjects  of  change  or  repeal,  as  well  as  the  act  itself  This 
intendment  becomes  stronger  when  we  consider  that  the  statute, 
as  a  general  law,  was  equally  capable  of  being  prospectively 
changed  or  repealed  as  any  other  law  in  the  statute  book, 
though  there  had  been  no  reservation  of  a  power  of  repeal 
Had  there  been,  therefore,  no  reservation  in  the  act,  theLegislar 
ture  would  not  have  been  chargeable  with  interfering  with  a  con- 
tract or  a  vested  right,  had  it  repealed  the  statute  prospectively, 
by  declaring  that  no  more  corporations  should  be  formed,  ot  that 
such  as  should  thereafter  be  organised  should  subject  the  $tm> 
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ctates  to  unlimited  personal  responsibility.  The  clause,  there* 
fore,  meant  something  more  than  the  reservation  of  a  right  to 
interfere  with  the  act  prospectively.  But  again,  the  business 
of  the  banking  associations  assumed  and  required  the  continued 
existence  of  the  act;  for  the  State  officers  were  to  cooperate 
with  the  associates  in  die  fabrication  of  circulating  notes* 
The  Comptroller  was  the  depositary  of  the  securities  which 
were  to  be  furnished  (§§  1,  2.)  The  repeal  of  the  act  would 
take  away  the  powers  of  these  officers,  without  the  exercise  of 
which  the  banks  could  not  continue  their  business. 

From  these  considerations,  I  am  led  to  the  conclusion  that 
the  effect  of  the  clause  in  question  was  to  reserve  to  the  Legis* 
lature  the  same  power  over  the  corporations  created  under  the 
act,  whigh  was  contemplated  by  the  provision  of  the  Revised 
Statutes,  which  has  been  referred  to,  and  by  the  standing  clause 
contained  in  special  charters  granted  since  1830,  in  respect  to 
corporations  created  by  special  law.  Moreover,  I  think  this* 
precise  question  has  been  in  effect,  decided  in  this  court  In 
1847,  the  Legislature  passed  an  act  authorizing  the  formation 
of  corporations  to  construct  and  operate  plankroads.  The  corpo- 
rations were  to  be  created  by  the  subscribing  and  filing  of 
articles  of  association,  and  there  was  a  reservation  to  the  Legis- 
lature of  the  right  to  alter,  amend  or  repeal  the  act  (Laws  of 
1847,  ch.  210.)  There  was  also  a  right  reserved  to  annul  or 
repeal  any  corporation . created  under  the  act;  but  none,  hi 
terms,  to  alter  or  amend  the  corporation.  The  Schenectady 
and  Saratoga  Plankroad  Company  was  organized  under  this 
act  in  1848,  and  the  defendant  became  a  subscriber  to  the  stock. 
Afterwards,  in  1849,  an  act  was  passed,  by  which  plankroad 
companies  were  authorized,  on  certain  conditions,  to  construct 
branches  to  their  main  line,  or  extend  it,  and  increase  their 
capital  for  that  purpose.  (Laws  of  1849,  ch.  250.)  In  an  action 
against  a  defendant  on  his  subscription,  he  set  up  that  the 
directors  had  availed  themselves  of  the  act  of  1849,  by  increas- 
ing the  capital  stock  and  constructing  a  branch  road  without 
his  consent  This  he  contended  released  him  from  his  subscrip- 
tion by  changing  the  contract  But  we  held  that  the. defend* 
Smith.— Vol.  VH.  3 
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ant  made  his  subscription  subject  to  the  contingency  that  the 
Legislature  might  change  the  act,  by  an  amendment  by  virtue 
of  the  power  reserved  to  alter  or  amend  it.  {Schenectady  and 
Saratoga  Plankroad  Co.  v.  Thatcher,  1  Kern.,  102.) 

I  do  not  perceive  that  a  corporation  created  under  a  general 
law,  like  the  banking  act  or  the  plankroad  act,  differs  essentially 
in  respect  to  the  point  we  are  considering,  from  one  organized 
under  a  special  statute,  which  does  not,  ipso  facto,  create  a  cor- 
poration. Nearly  all  the  charters  of  recent  corporations  are 
simply  enabling  acts.  Commissioners  are  named  to  open  books 
for  subscription  to  the  stock,  and  to  distribute  it  among  the 
subscribers  in  case  of  an  excess  of  subscription :  then  an  elec- 
tion of  directors  is  to  take  place,  and  the  company  is  to  go  into 
operation.  The  charters  usually  close  with  a  section  declaring 
that  the  Legislature  may  at  any  time  alter  or  repeal  the  act  A 
corporation  is  thus  brought  into  existence  by  performing  the 
acts  pointed  out  by  the  statute;  but  as  it  is  not  created  by 
the  act  itself,  but  only  authorized  to  be  created  by  the  volun- 
tary acts  of  others,  the  power  to  alter  or  repeal  the  act  is  not, 
in  strictness  of  language,  an  authority  to  interfere  with  a  cor- 
poration duly  created  according  to  its  provisions.  The  case 
appears  to  me  entirely  parallel  with  those  of  corporations  form- 
ed under  general  laws ;  yet  it  has  always  been  considered  that 
the  reservation  enabled  the  Legislature  to  act  directly  upon  the 
corporation.  In  The  Buffalo  and  New  York  City  Railroad  Com- 
pany v.  Dudley  (4  Kern.,  886),  the  question  was  whether  the 
alteration  by  the  Legislature  of  the  constitution  of  a  railroad 
corporation,  by  changing  its  name,  increasing  its  capital  and 
extending  its  road  line,  discharged  the  defendant  from  his  lia- 
bility on  a  subscription  to  its  stock;  and  it  was  held  that  it  did 
not.  The  act  under  which  it  was  incorporated  was  such  an 
enabling  one  as  has  been  mentioned,  and  the  reservation  was 
of  a  right  to  alter  or  repeal  the  act.  (Laws  of  1845,  ch.  886.) 
This  court  held  that  the  amending  act  was  within  the  power 
reserved. 

Upon  the  whole,  I  am  satisfied  that  the  legislative  contract 
between  the  State  and  the  associates  in  this  bank,  contained  in 
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itself  a  provision  which  saved  and  reserved  to  the  Legislature 
die  right  to  withdraw  the  franchises  granted  or  to  modify  them 
at  its  pleasure. 

But  it  is  argued  that  they  could  not  be  revoked  or  altered 
by  a  change  of  the  Constitution,  even  if  it  could  be  done  by  the 
Legislature.  We  have  seen  that  the  Supreme  Court  of  the 
United  States  has  held  that  a  State  constitutional  provision, 
acting  prejudicially  upon  a  contract,  is  a  law  passed  by  a  State 
impairing  its  obligation,  within  the  inhibition  of  the  Federal 
Constitution.  This  is  upon  the  ground  that  the  substance  of 
the  provision  is,  that  the  State  shall  not  interfere  in  any  way. 
with  the  rights  which  citizens  have  acquired  by  contract  It 
may  be  said  with  equal  reason,  and  without  any  greater  depart- 
ure from  the  strict  meaning  of  language,  that  the  reservation 
contained  in  the  laws  under  which  corporations  are  formed, 
looks  to  a  revocation  of  the  franchises  by  any  legal  act  which 
shall  possess  the  force  of  law,  though  not  strictly  an  act  of  le- 
gislation. But  it  is  unnecessary  to  rely  upon  this  answer  to 
the  argument  The  act  of  1849,  under  which  this  proceeding 
was  commenced,  adds  the  legislative  sanction — if  any  were  ne- 
cessary— to  the  mandate  of  the  Constitution;  for  it  declares  the 
liability  of  the  stockholders  to  the  same  extent  and  under  the 
same  circumstances.  The  right  reserved  in  the  general  bank- 
ing law  has  therefore  been  exercised  in  the  precise  manner 
indicated  by  its  language. 

It  is  argued  that  because  the  act  left  it  to  the  election  of  the 
stockholders  to  determine  whether  they  woxdd  embark  in  the 
business  upon  the  footing  of  personal  liability,  or  upon  that  of 
corporate  liability  only,  and  they  declared  by  the  articles  that 
they  would  not  incur  any  individual  responsibility,  a  private 
contract  was  established  which  was  beyond  the  influence  of  the 
clause  allowing  a  modification  or  repeal  of  the  act  It  is  not  in 
the  power  of  the  associates,  by  any  stipulations  inserted  in  their 
articles  of  association,  to  limit  the  power  of  the  Legislature  un- 
der the  reservation  contained  in  the  act  These  associations 
originally  had  the  power  to  issue  negotiable  paper,  payable  on 
time,  upon  proper  occasion,  provided  it  was  noi  of.ft  character 


SO  CASES  IN  THE  COURT  OP  APPEALS, 

la.  the  Matter  of  Oliver  Lee  &  Co's  Bank. 

to  ofc&iltttef  as  money.  In  1340,  the  Legislature  passed  an  act 
making  it  unlawful  to  issue  any  such  paper,  unless  it  should 
be  payable  on  demand.  Suppose  the  articles  had  expressly 
provided  that  the  associations  should  have  the  right  to  issue 
such  time  paper,  no  one,  I  presume,  could  doubt  but  that  the 
act  Would  effectually  take  away  that  power,  though  it  was 
allowed  by  express  stipulation  in  the  articles. 
^  It  might  be  safely  admitted  that  neither  the  people  in  their 
Constitution  aor  the  Legislature  could  convert  a  debt  which  a 
die  time  it  was  contracted  bound  no  one  but  the  corporation, 
iftlfl  the  private  debt  of  the  stockholders.  But  this  has  not 
been  attempted.  None  of  the  debts  owing  before  the  Constitu- 
tion took  effect,  nor  any  of  those  which  were  contracted  within 
three  yeans  afterwards,  are  charged  upon  the  stockholders. 
th6  powet  of  the  corporation  to  contract  at  all  was  a  corporate 
franchise,  and  subject  to  the  control  of  the  Legislature  by  force 
ef  the  reservation.  They  might  wholly  annihilate  the  power 
tor  contract  by  repealing  the  act,  or  continue  it,  subject  to  such 
conditions  or  restrictions  as  they  saw  fit  to  impose.  Where  a 
party  has  a  discretion  to  prohibit  an  act  altogether  if  he  con- 
siders it  best  for  his  own  interest,  he  is  never  bound  absolutely 
and  unconditionally  to  forbid  it  He  may  allow  it  on  such  con- 
ditions as  he  supposes  may  be  consistent  with  his  interests. 
What  the  Legislature  did  was,  to  continue  the  power  to  contract 
upon  the  corporate  credit  alone,  on  condition  that  the  associa- 
tion would  relinquish  the  faculty  of  issuing  a  paper  currency 
after  January  1, 1850;  and  to  declare  that  if  it  should  elect  to 
Amain  a  bank  of  issue  after  that  day,  it  should  not  incur  debts 
«m  the  sole  credit  of  the  corporation;  but  it  might  in  that  event 
etaturaeto  make  contracts  after  that  day,  upon  the  corporate 
otedit,  with  a  limited  personal  responsibility  superadded.  The 
Msoetatidti  elected  to  retain  the  faculty  of  issuing  bank  notes, 
awl  thereby  voluntarily  assumed,  so  far  as  it  was  oompetent  to 
da  it,  in  behalf  of  its  stockholders,  the  individual  liability 
Mhwliari  to  its  contracts  by  the  Constitution  and  the  act  of  1849. 
Bui  it  k  said  that  the  corporation  could  not,  by  any  act  or 
,  ot  ilM  own,  iffi fttioata  its  stockboldem  in  a  liability 
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which  they  had  not  consented  to  assume,  and  which,  on  the 
contrary,  they  had  declared  they  would  not  incur.  But 
they  had  voluntarily  consented  to  become  stockholders  upon 
the  conditions  held  out  by  the  general  banking  law.  One  of 
these  conditions  was  that  the  Legislature  might  amend  ^nd  alter 
the  act,  and  in  that  way  change  and  modify  the  constitution  of 
the  corporation.  A  change  under  this  reservation  to  alter  might 
render  their  investment  more  or  less  profitable,  and  their  posi- 
tion more  or  less  hazardous.  Whatever  peril  it  entailed  they  con- 
sented to  assume.  Stockholders  cannot  put  in  the  plea  non 
hoc  in  fcedera  vent;  for,  although  they  have  not  by  a  direct  act 
become  parties  to  the  contracts  of  the  association,  they  have 
conferred  powers  upon  others  to  contract,  to  a  limited  extent, 
in  their  behalf.  In  the  first  place,  they  have  empowered  the? 
corporation  to  affect  their  individual  interests  to  the  extent  of 
the  corporate  authority,  and  then  they  have  agreed  that  the 
corporate  power  may  be  changed  by  the  Legislature.  That 
change  might  operate  by  way  df  restriction  or  extension.  In 
fact  it  was  materially  enlarged.  Originally  the  acts  of  the  cor- 
poration could  only  affect  the  shareholders  to  the  amount  of 
their  contributions  to  the  capital  stock,  but  by  the  enlargement 
of  its  powers  it  was  enabled  to  make  contracts  which  might 
call  for  a  further  contribution  of  an  equal  amount.  The  super- 
added liability  is  as  clearly  within  their  contract  as  that  incur- 
red in  the  first  instance ;  for  it  has  been  incurred,  according  to 
the  terms  of  an  arrangement  to  which  they  were  parties.  In 
the  two  cases  referred  to  from  Kernan's  Reports,  the  defendants 
insisted  that  they  had  never  contracted  to  embark  their  money 
in  the  enterprises  which  were  being  actually  prosecuted  by  the 
directors ;  but  the  answer  which  this  court  gave  was  that  they 
had  voluntarily  embarked  their  credit  in  corporations,  whose? 
powers  were  liable  to  be  enlarged  by  the  Legislature. 

It  is  further  argued  that  the  appellants,  supposing  them  to 
hold  only  the  minor  part  of  the  stock  of  the  association,  had'  no 
means  of  embracing  the  alternative  held  out  by  the  constitu- 
tional provision  and  the  act  of  1849,  of  abandoning  the  business 
of .  issuing  bank  notes.    This  may  be  true;  but  it  is  the  i 
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disability  which  attaches  to  every  stockholder  in  a  corporation, 
who  cannot  control  a  majority  of  the  stock.  The  direction 
may  do  acts  which  he  wholly  disapproves,  but,  as  many  per- 
sons have  found  to  their  cost,  he  is  utterly  powerless  to  arrest 
the  proceedings  of  the  governing  authority.  Whether  the 
power  which  is  exercised  originally  belonged  to  the  corpora- 
tion or  has  been  superimposed  by  competent  authority,  his  lia- 
bility for  its  acts  is  of  the  same  character. 

The  power  of  a  State  Legislature  to  impose  personal  liability 
upon  the  stockholders  of  a  corporation  for  debts  created  sub- 
sequently to  the  passage  of  the  act  prescribing  the  liability, 
has  been  affirmed  by  the  Supreme  Court  of  Maine.  (Stanley 
v.  JStanley,  13  Shepley,  191.)  A  manufacturing  company 
was  chartered  in  1833.  There  was  a  prior  act  passed  in  1831, 
declaring  that  the  Legislature  might  alter  or  repeal  any  act  of 
incorporation.  In  1839  an  act  was  passed  making  the  stock- 
holders in  corporations  chartered  after  1831,  personally  liable 
for  debts  contracted  after  the  act  of  1839.  The  company  in- 
curred a  debt  in  1841,  and  the  plaintiff  subsequently  purchased 
stock  in  the  corporation,  and  his  property  was  taken  on  an 
execution  against  the  company ;  that  being  the  mode,  in  that 
State,  of  enforcing  the  personal  liability  of  stockholders.  In  an 
action  of  trespass  against  the  sheriff,  the  court  held  the  plaintiff 
liable  for  the  debt,  and  gave  judgment  for  the  defendant 
They  said  "if  the  corporators  were  not  satisfied  with  their  in- 
dividual liabilities  so  created,  they  had  it  in  their  power  to  cease 
creating  them." 

My  conclusion  is  that  the  provision  in  the  Constitution  and 
in  the  act  of  1849,  which  imposed  upon  the  stockholders  of 
banks  the  personal  liability  which  was  enforced  by  the  pro- 
ceedings under  review,  did  not  impair  the  obligation  of  any 
contract  to  which  the  appellants  were  parties.  If  this  view  is 
concurred  in  by  my  brethren,  the  order  appealed  from  must  be 
affirmed* 

Selden  and  Bacon,  Js.,  expressed  no  opinion;  all  the 
other  judges  concurring, 

Judgment  affirmed* 
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Ogden  v.  Peters  etdt. 

The  solvency  of  a  debtor,  in  his  own  estimation  or  In  fact,  does  not  invali- 
date his  assignment  of  all  or  any  portion  of  his  property  for  the  payment 
of  his  debts. 

An  intention  to  hinder  or  delay  creditors  is  fraudulent  and  avoids  the  as- 
signment, but  such  intention  cannot  be  inferred  from  the  solvency  any 
more  than  the  insolvency  of  the  debtor. 

A  direction  in  the  assignment  to  the  trustee  "to  convert  the  assigned  pro- 
perty into  cash  as  soon  as  the  same  may  conveniently  and  properly  be 
done  "  is  supererogatory  and  harmless. 

Appeal  from  the  Supreme  Court  Action  to  set  aside  an 
assignment  The  trial  was  before  Mr.  Justice  Exott,  without 
jury.  He  found  these  facts:  The  defendant  Peters,  being  in 
fact  insolvent  to  a  large  amount,  but  supposing  that  his  pro- 
perty was  sufficient  to  pay  his  debts,  made,  on  the  29th  Sep- 
tember, 1849,  a  general  assignment  of  all  his  property  and 
choses  in  action  to  the  defendants  Doughty  and  Brock,  in  trust 
"to  sell  the  said  assigned  and  conveyed  property  and  effects, 
to  collect  the  said  choses  in  action,  evidences  of  delpi,  Ac.,  and 
to  convert  the  whole  of  the  said  assigned  premises  into  cash  as 
soon  as  the  same  may  conveniently  and  properly  be  done,"  and 
to  apply  the  proceeds  for  the  payment  of  his  debts  according 
to  a  declared  order  of  preference*  The  judge  found  that  the 
assignment  was  not  fraudulent  in  feet  and  determined  as  matter 
of  law  that  it  was  valid  on  its  face.  He  ordered  judgment 
dismissing  the  complaint,  which  having  been  affirmed  at  gene- 
ral term  in  the  second  district,  the  plaintiff  appealed  to  this 
court 

OUbert  Dean,  for  the  appellant 
John  K  Porter,  for  the  respondent 

Comstock,  Ch.  J.  The  assignment  is  not  void  for  the  reason 
merely  that  it  contains  a  provision  directing  the  assignee  to 
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convert  the  property  "into  cash  as  soon  as  the  same  may  con- 
veniently and  properly  be  done."  The  rule  undoubtedly  is, 
that  an  insolvent  debtor  cannot  create  a  trust  of  this  nature 
and  impose  upon  the  trustee  any  restrictions  inconsistent  with 
the  right  of  creditors  to  have  the  assigned  property  converted 
immediately  into  money  for  the  payment  of  their  demands. 
An  assignment  drawn  precisely  as  it  ought  to  be  will  not  un- 
dertake to  speak  to  the  assignee  in  regard  to  his  duties  under 
the  trust  Those  duties,  unless  the  creditors  themselves  direct 
otherwise,  are  simply  to  convert  the  estate  and  pay  the  debts 
in  the  order  and  with  the  preferences  indicated  in  the  instru- 
ment A  trustee  is  always  bound  by  any  restrictions  contained 
in  the  writing  which  creates  the  trust,  and  if  these  are  incon 
distent  with  the  lights  of  creditors,  the  trust  itself  must  fall  to 
the  ground.  The  law  does  not,  in  general,  control  a  trustee  in 
opposition  to  the  will  of  the  author  of  the  trust  as  declared  in 
the  writing  by  which  it  is  constituted ;  but  the  law  can  and  does 
overthrow  all  schemes  by  which  creditors  are  hindered,  delayed 
or  dfcfirauded.  In  this  particular  case  we  think  the  direction  to 
the  assignee  was  harmless  although  it  was  entirely  supereroga- 
tory. We  consider  it  harmless  because  it  has  no  definite  mean- 
ing at  all.  The  language  may  be  criticised  but  it  cannot  iairly 
be  construed  as  conferring  any  power  or  direction  outside  of 
the  simple  and  plain  duly  of  the  assignee  to  go  on  at  once, 
convert  the  estate  and  pay  the  debts. 

It  was  found  at  the  trial  as  a  conclusion  of  fact,  that  the  as- 
signor when  he  made  the  assignment  supposed  that  his  pro- 
perty was  sufficient  to  pay  his  debts,  and  on  this  ground  it  is 
mid  that  the  law  condemns  the  transaction.  As  assignments  for 
the  benefit  of  creditors  are  generally  made  by  insolvent  debtors, 
it  is  not  unfrequently  urged  that  such  dispositions  of  property 
can  be  made  only  by  that  class  of  persons.  But  this  doctrine 
has  no  foundation  in  principle  or  authority.  These  assign- 
ments are  in  their  nature  simply  trusts  for  the  payment  of 
debts.  The  power  to  create  such  trusts  is  certainly  not  pecu- 
liar to  insolvent  man.  On  the  contrary  it  is  a  power  more  un- 
questionably  possessed  by  men  who  aire  entirely  solvent    In 
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England  iiwoltent  assignments  fell  tmder  the  condemnation  of 
the  "bankrupt  system.  But  there,  as  well  88  hfcre,  persons  of 
undoubted  ability  to  pay  their  debts  can  dispose  of  their  pro- 
perty as  ihey  please,  so  far  as  the  question  of  power  merely  is 
concerned.  This  right  of  disposition,  on  general  principles  of 
law  and  justice,  was  never  doubtful  except  in  case  of  a  debtor's* 
inability  to  meet  his  engagements.  In  that  condition  the 
claims  of  creditors  are  in  justice  paramount,  tfnd  the  debtor's 
power  to  dispose  of  his  estate,  even  for  their  benefit,  was  not 
established  without  a  struggle.  In  short,  it  was  the  insolvency 
Tather  than  the  solvency  of  a  debtor  which  suggested  the  doubt 
in  regard  to  the  right  of  putting  the  whole  or  any  part  of  his 
property  in  trust  for  the  benefit  of  creditors.  It  is  undoubt- 
edly true  that  a  solvent  as  well  as  an  insolvent  person  may 
make  a  fraudulent  assignment.  In  either  condition,  the  ques- 
tion is  one  of  feet,  depending  mainly  on  other  circumstances, 
where  the  instrument  is  on  its  fece  free  from  obnoxious  pro- 
visions. 

It  has  been  urged  that  a  debtor  having,  as  he  believes,  an 
estate  more  than  sufficient  to  pay  all  his  debts,  but  neverthe 
less  embarrassed  by  tlfeir  immediate  pressure,  and  fearing  & 
sacrifice,  has  no  right  to  withdraw  his  property  from  legal  pro- 
cess and  delay  his  creditors  by  the  interposition  of  a  trust 
This  argument  has  the  same  force  in  the  case  of  admitted 'in- 
solvency. In  either  case  if  the  intention  is  to  hinder  or  delay 
creditors  the  transaction  is  fraudulent,  but  that  intention  can- 
not be  inferred  from  one  condition  of  the  assignor  any  mpre 
than  from  the  other.  It  is  admitted  that  an  insolvent  may  as- 
sign the  whole  or  any  part  of  his  estate.  It  is  a  perfectly  clear 
proposition  that  a  person  not  only  solvent  but  unembarrassed 
may  do  the  same  thing.  Is  there  then  an  intermediate  condi 
tion  between  solvency  entire  and  complete,  and  total  insolvency 
where  the  right  and  power  to  create  such  a  trust  do  not  exist! 
According  to  plain  rules  of  logic  and  law,  I  think  there  is  not 
The  authorities  cited  in  support  of  the  doctrine  contended 
far  do  riot  sustain  it  '  In  Ward  v.  Trotter  (8  Mon.,  1),  the  deed 
of  trust  declared  that  the  debtor  made  the  assignment  "  to  pre 
Smith.— Vol.  VIL  3 


86  CASES  IN  THE  COURT  OF  APPEALS, 

Ogden  v.  Peters. 

vent  a  sacrifice  of  his  property,  which  he  deemed  ample  for 
the  payment  of  his  debts."  One  of  the  objects  of  the  trust 
therefore,  was  to  prevent  a  sacrifice,  and  this  was  illegal  be- 
cause the  creditors,  in  their  election,  had  a  right  to  demand  an 
immediate  conversion,  although  at  a  loss  to  the  debtor's  estate. 
The  assignment  was  therefore  adjudged  to  be  void.  A  similar 
doctrine  was  laid  down  in  Vernon  v.  Morion  .(8  Dana,  247, 
263).  These  Kentucky  cases  were  cited  in  Van  Nest  v.  Toe 
(1  Sand.  Ch.,  4).  In  that  case  the  illegality  did  not  appear  on  the 
face  of  the  instrument,  but  the  answer  admitted  that  the  as- 
signment was  made  with  a  view  to  have  a  solvent  but  embar- 
rassed estate  "  turned  to  the  best  account11  This  was  understood 
to  be  a  confession  that  the  motive  of  the  debtor  was  to  procure 
on  extension  of  time  so  as  to  save  a  larger  surplus  to  himsel£ 
Some  observations  of  the  Assistant  Vice-Chanoellor  may  go 
further  than  he  was  required  to  go  by  the  precise  facts  before 
him.  But  the  case  itself  is  by  no  means  an  authority  for  say- 
ing that  a  solvent  debtor  may  not  make  an  honest  and  valid 
assignment 

It  is  claimed  that  the  complaint  in  this  case  is  so  framed  as 
to  justify  a  decree  that  the  assignee  account  for  the  estate  which 
went  into  his  hands,  even  assuming  that  the  assignment  is 
valid.  This  view  of  the  case  does  not  appear  to  have  been 
urged  at  the  trial,  and  there  is  in  the  record  no  exception 
which  raises  such  a  question. 

We  think  the  judgment  must  be  affirmed. 

All  the  judges  concurred ;  Selden,  J.,  excepting,  however, 
to  that  portion  of  the  opinion  which,  as  he  thought,  implied 
that  it  might  be  indifferent  upon  the  question  of  actual  intent 
to  hinder  and  delay  creditors  whether  the  debtor  was  solvent  or 
insolvent  In  the  former  case  there  appeared  a  presumption 
that  the  motive  of  the  assignor  was  to  increase  an  anticipated 
surplus  for  himself. 

Judgment  affirmed. 
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Li  an  action  for  an  assault  and  battery  committed  in  the  absence  of  wit- 
nesses, iU-wfll  on  the  part  of  the  defendant  towards  the  plaintiff  is  admis- 
sible as  a  part  of  the  circumstantial  evidence  to  determine  by  whom  the 
assault  was  committed. 

The  plaintiff  charged  the  defendant  with  having  committed  the  assault,  and 
he  denied  it.  The  evidence  warranted  the  jury  in  finding  that  the  charge 
was  repeated  at  the  same  place,  and  in  the  presence  of  additional  wit- 
nesses, shortly  afterwards,  without  a  repetition  of  his  denial  by  the 
defendant:  Held,  no  error  in  the  judge  to  submit  it  to  the  jury  to  give 
such  weight  to  the  defendant's  omission  again  to  repel  the  charge,  as 
under  the  circumstances  it  might  be  entitled  to. 

Appeal  from  the  Supreme  Court.  Action  for  an  assault 
and  battery,  alleged  to  have  been  committed  by  the  defendant 
upon  the  plaintiff,  on  the  l^h  of  November,  1852.  The 
defendant  was  the  brother  of  the  plaintiff,  and  the  assault  was 
averred  to  have  taken  place  at  the  house  of  i  the  plaintiff,  to 
which  the  defendant  went,  on  the  morning  of  the  12th  of  No- 
vember, and  when  no  one  was  in  or  about  the  house,  except 
the  parties.  On  the  trial,  evidence  was  offered  tending  to  show 
that  the  plaintiff,  immediately  before  the  defendant  was  seen  to 
go  to  the  house  on  the  day  named,  was  in  good  health  and  free 
from  injury  to  her  person.  That  when  next  seen  after  the 
.  defendant  left  her  house,  she  was  bruised  and  injured,  and 
in  such  a  manner  as  to  have  satisfied  the  jury  that  those  inju- 
ries were  not  inflicted  by  herself  but  by  another. 

The  main  question  was,  whether  these  injuries  were  inflicted 
by  the  defendant  Evidence  of  a  circumstantial  character  was 
given  to  show  that  they  were;  and  to  support  that  inference, 
the  plaintiff  offered  testimony  tending  to  show  ill-feeling  on 
the  part  of  the  defendant  towards  her,  at  and  immediately  pre- 
ceding the  alleged  assault 

Testimony  was  also  offered  tending  to  show  that  a  few  days 
subsequent  to  the  alleged  assault,  the  plaintiff  and  defendant, 
being  present  in  company  with  others,  the  plaintiff  charged  the 
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defendant  with  having  committed  the  assault,  and  exhibited 
the  bruises  on  her  arms  as  evidence  of  her  charge.  The 
defendant  denied  her  allegations,  and  after  an  interval  of  from 
half  an  hour  to  an  hour,  other  persons  being  present  than  those 
when  the  chaige  was  first  made,  she  repeated  it,  with  some 
variation,  to  which  the  defendant  then  made  no  reply. 

The  judge  charged  the  jury,  that  if  they  were  satisfied  from 
the  testimony  that  there  existed  any  ill-feeling  on  the  part  of 
the  defendant  towards  the  plaintiff,  it  was  a  circumstance  to  be 
taken  into  the  account ;  and  to  this  part  of  the  charge  the 
defendant  excepted.  He  also  instructed  the  jury,  that  if  the 
plaintiff  charged  the  defendant,  on  the  occasion  referred  to, 
with  committing  the  assault,  and  he  at  the  time  denied  it,  then 
it  furnished  no  evidence  against  him ;  but  if  he  remained  silent 
when  so  charged,  the  jury  might  regard  it  as  an  admission  that 
he  was  guilty,  or  give  it  such  weight  as  they  might  think  it 
entitled  to.  He  added,  that  thqre  was  perhaps  some  doubt  from 
the  evidence,  whether  the  charge,  after  it  had  once  been  made  and 
denied,  was  repeated  on  that  occasion,  and  if  it  was  repeated, 
whether  the  defendant  had  remained  silent  The  judge  here 
explained  the  nature  and  principles  of  such  evidence,  and 
stated  to  the  jury,  on  this  part  of  the  case,  that  they  would 
probably  conclude  that  the  defendant,  after  he  had  once  em- 
phatically denied  the  accusation  on  that  occasion,  was  not  called 
upon  to  deny  it  again  if  the  accusation  was  repeated;  but  the 
court  left  it  to  the  jury  to  give  such  weight  to  his  silence,  when 
the  chatrge  was  repeated,  if  it  was  repeated,  as  they  thought  it 
entitled  to  under  the  rules  which  had  been  stated  as  to  the 
effect  of  remaining  silent.  To  this  part  of  the  charge  the 
defendant's  counsel  also  excepted.  The  plaintiff  had  a  ver- 
dict A  new  trial  was  granted  at  the  special  term.  On  appeal 
the  order  granting  a  new  trial  was  reversed  at  general  term,  in 
the  seventh  district,  and  judgment  rendered  for  the  plaintiff! 
The  defendant  appealed  to  this  court 

Henry  R  Sdden,  for  the  appellant 

Uthdn  A.  Hopkins,  for  the  respondent 
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Dayieb,  J.  The  first  question  presented  for  our  considera- 
tion upon  this  appeal,  is,  as  to  the  correctness  of  the  charge  of 
the  judge  at  the  circuit,  in  stating  to  the  jury  that  if  they  were 
satisfied  from  the  testimony  that  there  existed  any  ill-feeling  on 
the  part  of  the  defendant  towards  the  plaintiifj  that  was  a  cir- 
cumstance to  be  taken  into  the  account  The  feet  of  an  assault 
and  battery  upon  the  plaintiff  on  the  day  named,  by  some  one, 
would  seem  to  have  been  established  by  proof  satisfactory  to 
the  jury.  The  feet  of  such  an  assault,  even  from  the  imper 
feet  statement  of  the  testimony  contained  in  the  bill  of  excep- 
tions, cannot  well  be  doubted.  It  is  sufficient,  however,  to  say 
that  audi  feet  has  been  found  by  the  jury,  and  we  see  no  occa- 
sion to  question  the  finding  in  this  respect  The  main  question 
litigated  before  the  jury,  was,  whether  the  defendant  committed 
the  assault  To  satisfy  them  that  he  did,  a  chain  of  circum- 
stances was  adduced,  from  which  it  was  contended,  on  the  part 
of  the  plaintiff,  that  they  would  be  justified  in  finding  that  the 
defendant  did  commit  the  assault  A  link  in  this  chain  was 
the  feet  of  ill-feeling  on  the  part  of  the  defendant  towards  the 
plaintiff 

This  evidence  was  not  adduced,  as  the  learned  counsel  for 
the  appellant  in  his  argument  supposed,  to  show  the  intention 
of  the  defendant  in  committing  the  assault  Neither  was  it 
offered  to  establish  the  fact  that  an  assault  had  been  committed* 
It  was  manifestly  offered,  with  the  intent  to  establish,  in 
connection  with  other  circumstances,  the  feet  that  the  assault 
was  committed  by  the  defendant  It  was  a  part  of  the  testi- 
mony to  point  him  out  as  the  guilty  party,  and  to  satisfy  the 
mind  of  the  jury,  beyond  all  reasonable  doubt,  of  his  guilt,  by 
exhibiting  a  motive  on  his  part 

The  judge  at  the  circuit  very  truly  said  to  the  jury,,  that  the 
plaintiffs  case,  that  is  as  to  the  guilt  or  innocence  of  the  defend- 
ant, wae  entirely  supported  by  circumstantial  evidence;  and  he 
very  properly  added  that  such  evidence  is  always  competent,, 
aad,  is  often  as  satisfactory  as  direct  or  positive  testimony. 
Some  jurists  have  said  that  it  is  even  more  reliable,  and  lose 
liable  to  lead  to  error.    Without  entering  that  field  of  fruit&i 
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discussion,  it  is  only  necessary  here  to  remark  that  it  is  a  com* 
petent  source  of  testimony,  and  if  the  circumstances  adduced 
lead  the  mind  of  the  jury  to  the  inevitable  conclusion  arrived 
at,  no  feult  can  be  found  with  it 

In  the  case  under  consideration,  many  circumstances  were 
produced  tending  to  show,  as  contended  for  by  the  plaintiff 
that  the  assault  was  committed  by  the  defendant  As  bearing 
on  this  point  of  the  case,  it  must  be  assumed,  from  the  charge 
of  the  judge,  that  ill-feeling  on  the  part  of  the  defendant 
towards  the  plaintiff  had  been  shown.  Were  the  jury  at 
liberty  to  take  this  circumstance  into  account  in  determining 
the  feet  whether  or  not  the  defendant  committed  the  assault? 
In  criminal  cases,  expressions  of  ill-will  by  the  prisoner  towards 
the  deceased  or  person  injured,  are  always  admitted  as  having 
a  most  material  bearing,  upon  the  inquiry  as  to  the  guilt  or 
innocence  of  the  party  accused.  (Burril  on  Cir.  Ev.,  885,  886, 
&c.,  and  cases  there  cited.)  It  is  there  stated,  that  by  this  evidence 
we  obtain  an  insight  into  the  heart  and  mind  of  the  parly. 
His  motives,  which  before  could  only  be  conjectured,  or  at  best 
inferred  by  a  process  of  reasoning,  stand  now  directly  revealed. 
His  heart  is,  as  it  were,  laid  open  to  view,  showing  enmity  or 
desire  of  revenge  to  be  the  source  and  spring  of  his  whole  con- 
duct In  the  case  of  The  People  v.  Rickert  (8  Cow.,  226),  on  an 
issue  of  forcible  entry  and  detainer,  the  defendant  having 
entered  peaceably,  said  to  the  relator,  "  It  will  not  be  well  for 
you  if  you  ever  come  upon  the  premises  again,  by  day  or  by 
night,"  it  was  held  that  this  was  relevant,  and  might  be  left  to  the 
jury,  from  which  to  find  a  forcible  detainer.  In  the  present  case, 
if  the  life  of  the  plaintiff  had  been  taken  on  the  occasion,  and 
the  defendant  was  on  trial  for  the  homicide,  the  evidence  would 
clearly  be  a  circumstance  to  be  taken  into  account  in  fixing 
guilt  upon  him.  We  are  unable  to  see  any  reason  why  the 
jury  might  not  properly  take  it  into  consideration,  in  deter* 
mining  whether  or  not  the  assault  upon  the  plaintiff  was  oom- 
mitted  by  the  defendant;  and  we  think  there  is  no  error  in 
the  charge  of  the  judge  at  the  circuit  in  thus  submitting  it  to 
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In  reference  to  the  second  exception,  I  do  not  perceive  that 
any  rule  of  law  has  been  violated.  The  judge  very  properly 
told'the  jury  that  ifj  when  the  charge  was  made,  the  defendant 
at  the  same  time  denied  it,  it  furnished  no  evidence  against  him. 
But  there  was  evidence  in  the  case  tending  to  show  that  after 
die  charge  had  been  made  by  the  plaintiff,  and  denied  by  the 
defendant,  and,  as  we  think  may  fairly  be  inferred  from  the 
testimony,  in  another  conversation  in  the  presence  of  different 
auditors,  and  after  the  lapse  of  three-fourths  of  an  hour,  the 
charge  was  repeated  by  the  plaintiff,  with  some  variations. 
The  judge  stated  to  the  jury  in  reference  to  this,  that  they 
would  not  conclude  that  if  the  defendant  had  once  emphati- 
cally denied  the  charge,  he  was  called  upon  to  repeat  the  denial 
on  the  accusation  being  renewed;  but  it  was  left  to  them  to 
give  such  weight  to  his  silence  when  it  was  repeated,  if  repeated, 
as  it  was  entitled  to  under  the  rules  he  had  already  laid  down. 
These  rules  had  been  most  favorable  to  the  defendant,  and 
excluded  the  idea  that  he  was  bound  on  the  same  occasion  of 
the  repetition  of  the  charge  to  reaffirm  his  denial.  The  charge 
of  the  judge  must  be  understood  as  meaning,  with  the  qualifi- 
cations and  restrictions  which  he  had  already  stated,  that  the 
jury  were  at  liberty,  if  they  found  the  accusation  was  repeated 
in  another  conversation,  and  with  different  persons  present,  to 
give  such  weight  to  the  defendant's  silence,  if  silent  he  was,  as 
under  the  rules  laid  down  it  might  be  entitled  to. 

The  evidence  would  seem  to  have  warranted  the  jury  in 
assuming  that  there  was  an  interval  of  nearly  an  hour  between 
the  conversation  in  which  the  charge  was  made  and  denied,  and 
that  in  which  it  was  made  and  the  defendant  was  silent.  It  is 
undeniable  that  at  least  two  persons  were  present  at  the  last 
conversation  who  were  not  present  at  the  first  If  the  jury 
could  have  so  found,  there  is  no  just  cause  of  complaint  by  the 
defendant  as  to  this  part  of  the  charge.  If  there  is  any  ambi- 
guity as  to  the  precise  meaning  of  the  judge,  it  was  in  the 
power  of  the  defendant  to  have  had  it  corrected  at  the  trial. 
But  it  seems  to  us  that  the  charge,  in  view  of  the  facts  devel- 
oped at  the  trial,  and  the  previous  instructions  to  the  jury,  is 
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unobjectionable.  While  the  judge  most  explicitly  and  truly 
told  the  jury  thai  the  making  of  the  charge  &*&  ita  denial  bj 
the  defendant,  furnished  no  evidence  against  the  defendant?  he 
very  properly  forbore  to  tell  them  that  if  the  charge  waa 
repeated  on  another  occasion,  in  the  presence  of  different  audi- 
tors, and  the  defendant  remained  silent,  his  previous  denial  waa 
a  shield  to  him,  and  no  unfavorable  inference  was  to  be  drawn 
from  his  silence,  on  the  repetition.  We  do  not  see  why  the 
defendant's  conduct  on  such  repetition  of  the  charge  was  not  to 
be  considered  by  the  jury,  under  the  rules  and  instructions 
given  to  them  by  the  court  It  was  a  etrcujnstajaoe  of  more  o* 
less  weight  in  determining  the  fact  as  to  the  assault  having  been 
committed  by  the  defendant,  and  as  such,  we  think,  was  pro* 
perly  submitted  for  the  copsideration.  of  the  jury. 
The  judgment  should  b$  affirmed. 

Wright,  J.  The  action  was  sought  to  be  maintained  by 
indirect  or  circumstantial  proof.  Whether  the  evidence  was. 
sufficient  to  carry  the  case  to  the  jury  was  not  made  a  question ; 
and  the  jury  found  against  the  defendant  The  legal  questions 
open  for  discussion  in  this  court  arise  on  the  charge  of  the 
judge. 

The  judge,  among  other  things,  charged  that  if  the  jury 
were  satisfied  from  the  testimony  that  there  existed  any  ill-feel- 
ing on  the  part  of  the  defendant  towards  the  plain  tiff^  that  waa 
a  circumstance  to  be  taken  into  the  account,  in  determining 
whether  the  defendant  was  guilty  of  the  assault  charged.  To 
this  then  there  was  a  general  exception,  raising  merely  the 
question  whether  ill-feeling  on  the  part  of  the  defendant 
towards  the  plaintiff  was  a  fact  admissible,  in  connection  with 
other  facte,  to  prove,  or  from  which  the  jury  might  infer,  that 
he  committed  the  assault  It  did  not  raise  the  question 
whether  there  was  any  or  enough  testimony  on  the  point  of 
ill-feeling  to  go  the  jury.  It  is  now  urged  that  if  the  fact  were 
in  its  nature  admissible,  there  was  no  evidence  whatever  of  ill- 
feeling,  or  anything  from  which  the  jury  oould  to  authorised 
toiafacA*^ta»c^  tft*  itwmejacor-iath^oeturt 


ALBANT,  MARCH,  I860. 


Jewett  9.  Banning. 


to  submit  the  question.  This  objection,  however,  comes  too 
l#te.  The  sufficiency  of  the  proof  of  ill-feeling  between  the 
parties  was  not  made  a  question  on  the  trial ;  and  we  are  not 
to  assume  that  the  Case,  as  made  up,  oontains  all  the  testimony 
on  that  subject  As  a  legal  proposition,  therefore,  is  it  compe- 
tent for  a  jury,  in  an  action  of  assault  and  battery,  sought  to 
be  maintained  by  circumstantial  proo^  to  base  their  finding  of 
the  main  issue,  in  any  degree,  upon  the  fact  that  ill-will  existed 
on  the  part  of  the  party  charged  towards  the  party  alleged  to 
hare  been  assaulted?  It  is  conceded  that  the  feet  of  ill-will 
might  be  competent  upon  any  question  as  to  the  intention  with 
which  an  act  was  done.  I  am  inclined  also  to  the  conclusion 
that  where  the  act  is  one  of  personal  violence,  ill-feeling  or 
animosity  existing  on  the  part  of  the  person  charged  towards 
the  one  assaulted  is  not,  in  all  cases,  an  immaterial  circum- 
stance, and  to  be  excluded  from  the  consideration  of  the  jury. 
When  an  assault  is  proved  to  have  been  committed  by  some 
one,  and  the  person  charged  is  shown  to  have  had  the  oppor- 
tunity to  commit  it,  it  can  scarcely  be  regarded  as  an  immate- 
rial circumstance  for  the  consideration  of  the  jufy,  with  the 
view  of  connecting  him  with  the  act,  that  he  was  mali- 
ciously disposed  towards  the  person  assaulted.  In  crimi- 
nal cases,  the  existence  of  ill-feeling  or  unlawful  passion 
on  the  part  of  the  accused  has  been  regarded  as  a  proper 
circumstance  to  be  taken  into  consideration  as  bearing  on 
the  question  of  the  connection  of  the  accused  with  the  com- 
mission of  the  wrong.  It  may  be  admitted  that  the  feet  of 
the  existence  of  ill-feeling,  of  itself  proves  nothing:  but 
that  is  not  the  inquiry.  The  point  is,  whether  it  is  a  feet,  in 
connection  with  others,  that  the  jury  may  rightly  consider  in 
inferring  the  alleged  feet  Ordinarily,  I  think,  where  the  charge 
is  of  personal  violence,  depending  for  its  establishment  on  cir- 
cumstantial evidence,  the  ill-will  of  the  party  charged  may 
properly  be  made  one  of  the  circumstances;  but  from  its  pecu- 
liar relation  to  and  connection  with  the  other  circumstances 
proved  in  the  case  under  consideration  I  cannot  doubt  its  pro 
priety.  The  plaintiff  was  injured  whilst  the  defendant  watt 
Smith.— Vol.  VTL  6 
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alone  with  hpr.  The  circumstances  proved  would  have  war* 
granted  the  inference  that  the  defendant  seized  and  wrenched 
her  arm.  But  he  was  her  brother:  and  it  was  neither  impos- 
sible nor  very  improbable  that  the  injury  was  accidental  or 
unintentional  Indeed,  such  an  hypothesis  would  sooner  be 
indulged  than  that  a  brother,  without  any  ill-will  towards  her, 
had  intentionally  inflicted  violence  on  her  person.  But  add  to 
the  circumstances  the  fact  that  there  existed  ill-feeling  on  the 
part  of  the  defendant  towards  the  plaintiff  and  the  case  assumes 
a  different  aspect.  Whereas,  before,  the  jury  may  have  been 
bewildered  by  the  absence  of  motive  to  do  an  intentional 
wrong,  now  it  is  made  to  appear.  The  ill-will  did  not  tend  to 
prove  the  act  of  seizure  of  the  arm,  but  it  aided  to  determine 
its  character  and  legal  effect 

Evidence  had  been  given  of  an  interview  at  the  plaintiff's 
house,  some  two  months  after  the  alleged  battery,  between  the 
plaintiff  and  the  defendant,  in  which  she  charged  upon  him  the 
commission  of  the  injury.  The  evidence*  left  some  doubt 
whether  the  charge  being  made  and  denied  was  repeated  on  the 
same  or  another  occasion,  and  in  the  presence  of  different  par- 
ties. Two  witnesses  on  the  part  of  the  plaintiff  testified  to  the 
charge  being  made,  to  which  the  defendant  gave  no  denial 
Two  other  witnesses  oh  the  part  of  the  defendant  testified  to 
the  making  of  the  charge,  and  that  it  was  followed  by  an 
instant  and  explicit  denial  by  the  defendant  In  speaking  of 
the  occurrence  at  the  plaintiff's  house,  the  judge  instructed  the 
jury  that  if  the  plaintiff  charged  the  defendant  on  that  occasion 
with  committing  the  assault,  and  he  at  the  same  time  denied  it, 
then  it  furnished  no  evidence  against  him ;  but  if  he  remained 
silent  when  so  charged,  the  jury  might  regard  it  as  an  admis- 
sion that  he  was  guilty,  or  give  it  such  weight  as  they  thonght 
it  entitled  to;  that  there  were  some  doubts  from  the  evidence, 
whether  the  charge,  after  it  had  been  once  made  and  denied, 
was  repeated  on  that  occasion ;  and  if  it  was  repeated,  whether 
the  defendant  then  remained  silent  To  these  instructions  no 
exception  was  taken.  The  judge  then  explained  the  nature 
and  principles  of  such  evidence,  and  stated  to  the  jury  on  this 
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part  of  the  case,  that  the y  would  not  probably  conclude  that 
the  defendant,  after  he  had  once  emphatically  denied  the  accu- 
6ation,  was  called  upon  to  deny  it  again  if  repeated;  but  the 
court  would  leave  it  to  the  jury  to  give  such  weight  to  his 
silence  when  the  charge  was  repeated,  if  it  was  repeated,  as 
they  thought  it  entitled  to  under  the  rules  which  had  been 
stated  as  to  the  effect  of  remaining  silent  To  this  part  of  the 
charge  the  defendant  excepted  The  exception  can  only  raise 
the  question,  whether  in  view  of  the  evidence  in  the  case,  it 
was  error  to  leave  it  to  the  jury  to  give  such  weight  to  the 
defendant's  silence,  if  they  found  the  charge  to  have  been 
repeated  after  once  being  emphatically  denied,  as  they  thought 
it  entitled  to  under  the  rules  which  had  been  stated  as  to  the 
effect  of  remaining  silent.  This  was  not  error,  unless  the  judge 
was  called  upon  to  charge,  as  ,a  legal  proposition,  under  the 
proof  in  the  case,  that  the  defendant's  silence,  on  a  repetition 
of  the  charge,  after  having  once  denied  it,  furnished  no  evidence 
against  him.  Undoubtedly,  if  a  party,  in  a  given  interview 
and  conversation,  is  repeatedly  charged  with  the  commission 
of  an  act,  and  he  denies  it  unequivocally  once,  he  is  not  called 
upon  to  repeat  the  denial  in  order  to  avoid  the  inference  of  an 
admission  of  its  truth  against  him ;  but  if  the  charge  be  made 
at  distinct  times  and  under  different  circumstances,  and  in  the 
presence  of  different  persons,  though  he  may  have  denied  it  at 
one  time,  his  silence  under  accusation  at  another  time,  and 
under  other  circumstances,  is  a  proper  circumstance  to  be 
weighed  by  the  jury.  At  least,  the  court  is  not  called  upon  to 
instruct  the  jury,  as  matter  of  law,  that  they  are  to  infer  nothing 
against  him  from  his  silence.  In  this  case,  the  evidence  would 
have  justified  the  jury  in  finding  that  the  charge  was  made 
and  denied  in  the  presence  of  Warner  and  Spencer,  about  the 
commencement  of  the  appraisal,  and  some  three-quarters  of 
an  hour  before  Tripp  and  Jewett  came  in,  and  that  the  con- 
versation had  ceased  before  the  latter  arrived;  and  that  after 
the  arrival  of  Tripp  and  Jewett,  the  charge  was  repeated  in 
their  presence.  As  a  matter  of  fact,  therefore,  there  were  two 
distinct  conversations,  in  the  presence  of  different  persona  and 
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Under  different  circumstances,  though  on  the  same  day,  in 
which  the  charge  was  made.  I  am  very  clear,  that  had  the 
judge  instructed  the  jury,  as  matter  of  law,  that  they  were  to 
give  no  weight  to  the  silence  of  the  defendant  when  the  charge 
•was  made  in  the  presence  of  Tripp  and  Jewett,  because  it  had 
been  fully  and  distinctly  denied  in  a  prior  conversation,  and 
substantially  a  different  interview,  that  it  would  have  been 
error. 
The  judgment  of  the  Supreme  Court  should  be  affirmed, 

Selben,  J.,  expressed  no  opinion ;  all  the  other  judges  con* 
coning, 

Judgment  affirmed. 


Nelson  v.  Belmont. 


The  liability  to  general  average  continues  until  the  property  has  been  com. 
pletely  separated  from  the  rest  of  the  cargo  and  from  the  whole  adven- 
ture, so  as  to  leave  no  community  of  interest  remaining. 

If  the  enterprise  is  not  abandoned,  and  the  property  although  separate.', 
from  the  rest,  is  still  under  the  control  of  the  master  of  the  vessel  and 
liable  to  be  taken  again  on  board  for  the  purpose  of  prosecuting  the  voy- 
age, the  common  interest  remains  and  whatever  is  done  for  its  protection 
is  done  at  the  common  expense. 

The  cargo  of  a  vessel  being  on  fire  the  master  transferred  a  quantity  of 
specie  to  another  ship  which  by  his  request  convoyed  him  into  a  port  of 
distress.  He  there  incurred  expenses  in  putting  out  the  fire  and  reprir- 
ing.  damages  to  the  vessel,  the  specie  being  meantime  deposited  in  a  bank, 
The  damages  were  found  to  be  such  that  the  cargo  was  sold  and  the  voy- 
age abandoned:  Edd^  that  the  specie  was  liable  in  general  average  for 
the  expenses  at  the  port  of  listress. 

Appeal  ftom  the  Superior  Court  of  the  city  of  New  York 
The  action  was  against  the  defendant,  as  the  owner  of  certain 
specie  fo*  its  proportion  on  general  average  of  losses,  expenses 
and  damaged  Incurred  by  the  vessel  on  which  it  was  shipped 
tod  the  rest  of  the  cargo.    Upon  the  trial  these  feots  were 
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proved:  The  ship  Galena  sailed  from  New  Orleans  for  Havre, 
having  on  board  a  cargo  of  cotton,  and  $30,853  in  specie  be- 
longing to  the  defendant  On  the  afternoon  of  July  23d, 
1853,  the  vessel  was  struck  with  lightning  in  the  Gulf  Stream, 
and  was  found  to  be  on  fire  in  the  hold.  After  attempting  to. 
extinguish  it  by  pouring  on  water  and  to  stifle  it  by  excluding 
air,  a  Banish  vessel  in  sight  was  signalized  and  visited  and  the 
passengers  and  their  baggage  transferred  to  her,  which  was 
completed  by  11  o'clock  at  night  The  captain  of  the  Galena 
then  boarded  the  Banish  vessel,  and  engaged  her  to  keep  com- 
pany during  the  night,  that  if  the  fire  was  not  extinguished  he 
might  board  her  again  in  the  morning.  Ttie  fire  appeared  to 
gain,  and  at  daylight  the  captain  concluded  that  he  could  not 
put  it  out  and  must  make  a  port  of  distress  An  arrangement 
was  then  made  with  the  Banish  captain  oy  which,  he  was  to 
take  the  specie  on  board  his  vessel  and  accompany  the  Galena 
into  Charleston.  This  was  done  because  he  had  the  passengers 
on  board  and  as  a  protection  to  the  crew  In  case  they  had  to 
leave  the  ship  if  the  fire  burst  out  The  specie  was  transferred 
because  if  the  fire  broke  out  it  might  be  too  late  to  remove  it 
from  the  Galena.  Both  vessels  bore  away  for  Charleston, 
which  they  reached  on  the  26th.  The  fire,  meantime,  did  not 
appear  to  decrease.  The  fire  engines  of  the  city  poured  water 
into  the  Galena  until  she  filled  and  dank  to  the  upper  deck. 
The  cotton  was  covered  with  water  and  absorbed  a  good  deaL 
Very  little  of  it  had  been  previously  injured.  The  captain, 
after  discovering  at  Charleston  the  extent  of  the  damage  to  die 
ship  and  cargo,  determined  to  abandon  the  voyage.  He  sold 
the  cargo  there  and  remitted  the  proceeds.  While  in  the  har- 
bor and  before  reaching  the  wharf  he  got  the  specie  from  the 
Banish  vessefand  deposited  it  in  bank. 

The  plaintiff  had  a  verdict  subject  to  the  opinion  of  the  court 
at  general  term.  It  was  there  determined  that  the  specie  was 
liable  to  contribute  in  general  average  to  the  amount  paid  for  the 
services  of  the  Banish  brig,  the  expenses  at  Charleston  in  conking 
and  raising  the  vessel,  repairs  and  damage  to  the  cotton  from 
the  water,  4c.    Upon  an  adjustment  the  proportion  d*e  by  the 
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specie  was  found  to  be  $13,884,  for  which  sura  judgment 
Tendered  for  the  plaintiff!    The  defendant  having  taken  proper 
exceptions  appealed  to  this  court 

Charles  O  Conor ^  for  the  appellant 

William  M.  Evarts,  for  the  respondent 

Selden,  J.  No  objection  was  made  by  the  counsel  upon 
the  argument,  to  the  principles  apon  which  the  general  average 
was  adjusted  in  this  case,  provided  the  specie  was  liable  to  con- 
tribute to  such  average  for  the  expenses  and  loss  which  occur- 
red after  it  was  placed  on  board  the  Danish  brig.  Whether  it 
was  so  liable,  therefore,  is  the  only  question  to  be  considered. 

General  average  losses  arise,  either  from  voluntary  sacrifices 
made,  or  extraordinary  expenses  incurred,  for  the  joint  benefit 
of  the  ship  and  cargo.  The  property  which  contributes,  is 
that  which  is  saved  from  the  peril,  together  with  that  which  is 
sacrificed  for  the  preservation  of  the  rest  The  loss,  however, 
does  not  in  all  cases  fall  upon  the  whole  of  this  property. 
Arnould  says:  "All  which  is  ultimately  saved  out  of  the 
whole  adventure,  £  e.,  ship,  freight  and  cargo,  contributes  to 
make  good  the  general  average  loss,  provided  it  had  been  ac- 
tually at  risk  at  the  time  such  loss  was  incurred;  but  not 
otherwise,  because,  if  not  at  risk  at  the  time  of.  the  loss,  it  was 
not  saved  thereby."  (2  Arnould  on  Ins.,  Perkins  ed.,  §  888.) 
Phillips  uses  similar  language.  He  says:  "  Goods  or  any  inter- 
est are  not  liable  to  contribute  for  any  general  average,  or  ex- 
penses incurred  subsequently  to  their  ceasing  to  be  erf  risk.79 
(2  Phillips  on  Ins.,  3d  ei,  §  1407.) 

The  defendant's  position  here  is  that  the  spdbie,  when  once 
placed  on  board  the  Danish  brig,  being  entirely  secure  from  the 
peril  which  threatened  the  Galena  and  her  cargo,  was,  under 
the  rule  laid  down  by  Aenould  and  Phillips,  exempted  from 
contribution  for  subsequent  losses. 

In  determining  this  question,  it  will  be  necessary  to  recur 
to  the  principle  upon  which  general  average  is  based.    That 
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principle  is,  that  where  several  persona  are  engaged  in  a  joint 
enterprise,  whatever  is  necessarily  done  for  the  common  bene* 
fit  ought  to  be  done  at  the  common  expense.  It  is  of  the 
essence  of  this  principle  that  it  looks  upon  the  enterprise  as  a 
whole,  as  an  entirety.  It  is  true,  that  in  apportioning  the  loss, 
regard  is  had  to  the  interest  of  the  respective  parties.  But  in 
other  respects,  no  separate  interest  is  recognized.  Until,  there- 
fore, some  portion  of  the  property  has  been  separated  from  the 
rest,  so  as  no  longer  to  have  any  interest  in  common  with  it, 
every  risk  which  affects  the  enterprise  as  a  whole  must  be  re- 
garded as  affecting  each  portion  of  the  property  engaged 

Such  a  separation  may,  and  frequently  does  occur,  in  the 
course  of  a  voyage.  For  instance :  in  case  of  a  jettison,  the 
goods  jettisoned  do  not  contribute  for  any  damage  afterwards 
done  to  the  residue  of  the  cargo.  If  goods  forming  a  portion 
of  the  cargo  are  sold  for  the  necessities  of  the  ship,  or  are  de^ 
livered  to  the  owner  or  consignee  either  before  or  after  the 
arrival  of  the  vessel  at  its  port  of  destination,  and  before  the 
occurrence  of  a  general  average  loss,  they  do  not  contribute. 
So  a  separation  may  occur,  through  the  withdrawal  by  the 
owner  of  a  portion  of  the  goods  before  the  termination  of  the 
voyage.  This  every  owner  has,  in  general,  a  right  to  do,  at 
any  time,  on  paying  the  freight  for  the  entire  voyage,  and  the 
goods  thus  withdrawn  are  exempt  from  contribution  fo*  any 
subsequent  loss,  upon  the  principle  that  it  is  the  goods  at  risk 
only  which  contribute. 

If  however,  the  case  of  Bevan  v.  The  United  States  Bank 
(4  Whar.,  301),  was  correctly  decided,  this  principle  of  exemp- 
tion arising  from  the  separation  of  a  part  of  the  cargo  from  the 
rest,  is  subject  to  a  very  important  qualification.  The  vessel  in 
that  case  was  on  a  voyage  from  New  Orleans  to  Philadelphia, 
and  became  stranded  and  ice-bound  in  Delaware  Bay,  but  a 
short  distance  from  her  port  of  delivery.  She  had  on  board 
$90,000  belonging  to  the  defendants.  It  was  necessary  to  dis- 
charge her  cargo ;  and  the  specie  was  first  removed,  being  taken 
on  sleds  to  the  shore,  and  delivered  the  next  day  to  the  defend- 
ants.   Two  months  afterwards,  the  vessel  readied  Philadelphia 
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in  safety  with  the  residue  of  her  cargo,  which  had  been  dis- 
charged into  lighters  and  afterwards  re-shipped.  During  this 
interval  a  number  of  additional  charges  had  been  incurred  for 
the  safety  of  the  vessel  and  the  remainder  of  the  cargo.  The 
potion  was  brought  to  recover  the  defendants'  proportion  of  the 
general  average  loss ;  and  the  question  was,  whether  they  were 
liable  for  the  expenses  which  had  been  incurred,  after  the  specie 
bad  been  delivered  to  them  at  Philadelphia.  The  court  held 
that  they  were. 

This  case  can  only  be  reconciled  with  the  general  doctrine* 
in  regard  to  the  effect  of  the  entire  separation  of  one  portion 
of  the  cargo  from  the  rest,  and  from  all  the  perils  of  the  voy- 
age, by  adopting  the  distinction  upon  which  a  careful  exami- 
nation of  the  case  will  show  the  decision  to  rest,  viz. :  that 
although  the  delivery  of  a  part  of  the  cargo  to  its  owner  at  any 
time  before  a  peril  has  occurred,  will  discharge  it  from  its  lia- 
bility to  contribute  for  a  subsequent  loss;  yet,  that  after  such 
occurrence,  and  after  measures  to  avert  the  peril,  involving 
expense,  have  been  commenced,  there  can  be  no  such  separa- 
tion of  any  portion  of  the  property  from  the  residue  as  will 
exempt  it  from  contribution  for  the  entire  loss. 

Upon  what  is  this  distinction  based  ?  It  is  clear  that  general 
average  does  not  rest  upon  any  implied  agreement  among  the 
aevefal  owners  that  their  property  shall  abide  the  fate  of  the 
joint  adventure,  but  upon  the  simple  feet  of  a  community  of 
interest  at  the  time  of  the  loss.  The  whole  doctrine  that  it  is 
the  property  at  risk  only  which  contributes,  is  founded  upon 
this  theory.  But  the  distinction  referred  to  assumes  that  when  a 
peril  is  once  encountered,  and  some  expense  has  been  incurred 
to  avert  it,  an  obligation  is  imposed  upon  the  various  owners  to 
abide  the  result  of  all  the  efforts  and  sacrifices  required  to  avert 
that  single  peril,  however  remote  may  be  its  termination. 
•  This  obligation,  if  it  exists,  must  have  a  foundation.  It  is 
rested  by  the  court  in  that  case  mainly  upon  two  groencb. 
The  first  is,  that  a  rule  which  would  exempt  property  which 
had  escaped  from  the  peril  from  liability  to  contribute  to  the 
incurred  afterwards  would  be  unjust;  because  it 
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u  would  subject  those  whose  goods  are  saved  and  delivered 
last  to  the  payment  of  a  portion  of  the  expenses  incurred  in 
saying  those  of  the  first,  without  requiring  the  first  to  pay  any 
part  of  the  expenses  incurred  in  saying  the  goods  of  the  last," 
and  would  thus  "  operate  partially  and  unequally,  without 
imposing  the  obligation  of  reciprocity,  which  seems  to  lie  at  the 
foundation  of  general  average." 

Is  this  reasoning  sound  ?  The  owner  of  the  goods  sayed 
last  contributes  to  the  expense  of  saying  the  first,  because  that 
expense  was  incurred  for  his  own  benefit,  and  to  save  his  own 
goods  in  common  with  those  previously  saved;  but  if  the 
owner  of  goods  once  saved  from  the  peril,  pays  for  expenses 
or  losses  accruing  afterwards,  he  pays  for  that  from  which  he 
could  not  by  possibility  derive  any  benefit  It  will  be  found 
difficult,  I  think,  to  sustain  the  doctrine  upon  this  idea  of 
reciprocity. 

The  second  ground  taken  by  the  court  in  support  .of  its 
decision,  is,  that  the  case  is  analogous  to  that  of  a  partnership. 
Kennedy,  J:,  in  giving  the  opinion  of  the  court,  says :  "Now 
in  the  case  before  us  it  must'be  admitted  that  the  property  of 
the  defendants,  and  that  of  the  plaintiffs,  formed,  as  it  were,  a 
common  stock  of  a  sea  venture,  held  by  them  in  their  several 
proportions  as  partners,  and  that  all  were  alike  exposed  to  the 
same  common  danger  from  which  the  stock  belonging  to  the 
defendants  was  saved,  and  a  proportionable  part  of  the  expense 
incurred  by  saving  it  paid  by  the  plaintiffs :  and  why  shall  the 
latter  not  receive  from  the  former  a  proportionable  part  of  the 
expense  incurred  in  saving  their  portion  of  the  stock  from  the 
same  common  dagger?" 

The  analogy  here  suggested  is  more  apparent  than  real. 
Partners  are  bound  together  by  a  compact  which  they  are  not 
at  liberty  to  violate.  Here  there  is  no  such  mutual  bond. 
The  parties  are  brought  together  without  preconcert  or  agree- 
ment of  any  kind.  While  the  property  remains  comecied,  the 
owners  have  a  common  interest  in  the  enterprise ;  but  the  tie 
which  connects  them  being  purely  accidental,  and  not  conven- 
tional, may  be  broken  at  will  at  any  time  by  either  of  the  parties. 
Smith.— Vol.  VEL  6 
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It  is  difficult  to  reconcile  the  decision  referred  to  with  that 
m  the  case  of  Bedford  Commercial  Insurance  Company  v.  Par- 
ker (2  Pick.,  1).  In  that  case,  the  ship,  bound  to  New  Bedford, 
struck  on  a  reef  of  rocks  about  nine  miles  from  the  town,  and 
remained  there  in  a  situation  of  great  peril.  Her  cargo  was 
iron.  While  she  lay  upon  the  rocks,  the  defendants,  who 
owned  the  iron,  sent  men  on  board  and  removed  and  saved  a 
considerable  portion  of  the  cargo.  The  plaintiffs,  who  were 
the  insurers,  commenced  their  efforts  to  get  the  ship  off  before- 
this  iron  was  removed,  but  without  success.  They  afterwards 
contracted  with  an  individual  to  get  the  vessel  off  and  take 
her  to  the  town  for  a  specified  sum,  which  he  did,  she  still 
having  165  tons  of  the  iron  on  board.  The  action  was  brought 
to  recover  the  defendants'  proportion  of  this  expense,  and  the 
question  was,  whether  any  portion  of  the  cargo,  and  if  any, 
what  portion  should  contribute. 

If  the  doctrine  of  the  case  just  considered  is  sound,  if  the 
owners  of  the  ship  and  cargo  are  to  be  regarded  as  partners 
engaged  in  a  common  enterprise,  or  if  a  just  reciprocity 
requires  that  the  owners  of  the  property  first  saved  should  bear 
a  portion  of  the  expenses  incurred  in  saving  that  which  remains 
at  risk,  then,  of  course,  all  the  iron  in  this  case,  as  well  that 
previously  saved  as  that  on  board  when  the  vessel  was  got  off, 
should  have  contributed.  But  the  court  held  that  only  the  155 
tons  on  board  when^the  expense  was  incurred  was  liable. 
Parker,  Ch.  J.,  said:  "The  ship  was  suffered  to  be  wrecked. 
The  owners  of  the  cargo  had  a  right  to  save  as  much  of  it  as 
they  could,  and  ought  not  to  be  held  to  pay,  on  account  of 
what  was  saved,  any  part  of  the  expenses  which  subsequently 
occurred." 

This  decision,  which  has  been  uniformly  approved,  appears 
to  me  to  be  in  strict  accordance  with  the  principles  upon  which 
the  doctrine  of  general  average  rests.  My  conclusion,  there- 
fore, is,  notwithstanding  the  case  of  Bevan  v.  The  United  States 
Bank,  that  if  the  owner  of  any  portion  of  the  cargo,  even  after 
a  peril  has  occurred,  and  after  a  series  of  measures  to  avert  it 
have  been  commenced)  can  succeed  in  so  separating  his  own 
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property  from  the  rest  that  it  is  no  longer  in  any  sense  at  risk, 
he  cannot  be  held  liable  to  contribute  to  the  expenses  subse- 
quently incurred.  But  in  order  rightly  to  apply  this  rule,  it 
is  necessary  to  ascertain  the  full  scope  of  the  term  "at  risk." 
Physical  destruction,  or  direct  physical  injury  to  the  ship  or 
cargo  itself,  is  not  the  only  risk  to  which  property  so  situated 
is  exposed.  Its  value  depends,  or  at  least  is  supposed  to  depend, 
in  some  degree  upon  the  successful  prosecution  of  the  voyage. 
Whatever  threatens  the  voyage,  therefore,  is  a  peril  to  the 
entire  property.  Until  that  is  broken  up,  unless  the  property 
claimed  to  be  exempt  is  hot  only  separated  from  the  rest,  and 
put  in  a  place  of  present  safety,  but  entirely  disconnected  with 
the  enterprise,  it  must  be  regarded  as  still  at  risk,  and  liable  to 
contribute.  If  the  voyage  is  not  abandoned,  and  the  property, 
although  separated  from  the  rest  and  removed  from  the  ship, 
is  still  under  the  control  of  the  master,  and  liable  to  be  taken 
again  on  board  for  the  purpose  of  being  carried  to  its  destined 
port,  the  relations  of  the  several  owners  are  in  no  respect 
changed.  The  common  interest  remains;  and  whatever  is 
done  for  the  protection  of  that  common  interest,  must  be  done 
at  the  common  expense. 

There  are  two  English  cases  bearing  directly  upon  this 
question,  to  which  it  may  be  well  to  refer.  The  first  is  that  of 
Job  v.  Langton  (6  Ellis  and  Black.,  779).  The  barque  Snowdon 
with  a  general  cargo,  sailed  from  Liverpool  for  St  Johns,  New- 
foundland, on  the  20th  March,  1865,  and  ran  ashore  the  same 
night  on  the  coast  of  Ireland.  It  became  necessary  to  dis- 
charge the  whole  of  the  cargo  in  order  to  get  the  vessel  off. 
After  the  cargo  was  discharged  and  placed  in  store  at  Dublin, 
she  was  got  off  at  considerable  cost,  with  the  aid  of  a  steam 
tug  and  by  cutting  a  channel  for  the  purpose.  The  steam  tug 
did  no  work  at  the  ship  until  tfter  the  cargo  was  landed.  The 
vessel  was  towed  to  Liverpool  to  be  repaired.  In  order  not  to 
lose  a  market  at  St  Johns,  the  cargo  was  forwarded  from  Dub- 
lin by  another  vessel ;  but  it  was  stipulated  that  the  case  should 
be  decided  as  if  the  Snowdon,  alter  being  repaired,  had  herself 
carried  on  the  cargo.    The  question  in  the  case  was,  whether 
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the  cai^jo  should  contribute  to  the  expenses  of  getting  the  ves- 
sel offj  as  a  general  average. 

Now  it  is  plain,  that  if  the  position  we  have  assumed  is  cor- 
rect, viz.,  that  so  long  as  the  voyage  is  kept  on  foot,  and  is 
not  abandoned,  whatever  threatens  to  break  it  up,  the  whole 
cargo  is  to  be  considered  at  risk,  whether  in  a  situation  to  be 
physically  injured  by  the  peril  or  not,  then  of  course  the 
expenses  of  getting  the  Snowdon  oflj  and  towing  her  to  liver- 
pool,  must  be  regarded  as  chargeable  to  general  average.  The 
case  was  put  upon  this  ground  by  Mr.  Blackburn,  who  argued 
in  support  of  the  general  average  claim.  He  said :  "  The  argu- 
ment on  the  other  side  assumes,  that  in  order  to  constitute  - 
general  average,  the  whole  must  be  saved  from  physical  destruc- 
tion ;  but  it  is  enough,  if  it  be  a  voluntary  extraordinary  sacri- 
fice, to  save  the  adventure."  He  admitted  that  if  the  adventure 
be  abandoned,  "the  expenses  incurred  after  the  abandonment 
must  be  incurred  for  the  articles  separately,  and  cannot  be 
brought  into  general  average." 

But  the  court  held  that  the  cargo  was  exempt  from  contri- 
bution for  the  expenses  of  getting  the  vessel  off.  It  was  con- 
ceded by  Lord  Campbell,  in  giving  his  opinion,  that  the  fact 
that  the  stranding  was  unavoidable,  and  not  voluntary,  did  not 
affect  the  question.  He  said :  "  Although  the  stranding  was 
fortuitous,  all  the  expenses  incurred  from  the  misadventure, 
till  all  the  cargo  had  been  discharged,  confessedly  constituted 
general  average."  He,  nevertheless,  held  that  after  the  cargo 
was  discharged  and  put  in  a  place  of  safety,  the  subsequent 
expenses  could  not  be  said  to  be  incurred  for  the  joint  benefit 
of  the  ship  and  cargo,  inasmuch  as  the  cargo  was  no  longer  at 
risk ;  thus  rejecting  the  doctrine  that  a  peril  to  the  voyage  is 
necessarily  a  peril  to  all  the  property  concerned  in  it 

He  was  evidently,  I  think,  ftd  to  adopt  this  conclusion  by 
the  circumstance  that  the  cargo  was  actually  carried  to  its  des- 
tination by  another  ship.  For,  although  he  says,  "of  course 
we  do  not,  contrary  to  the  intention  of  the  parties,  attach  any 
importance  to  the  fact  that  the  cargo  was  forwarded  in  another 
vessel,"  he  nevertheless  adds:  "But  in  the  absence  of  any 
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statement  to  the  contrary,  we  might  infer  (as  the  fact  turned  out 
to  be)  that  there  would  be  no  difficulty  in  forwarding  the  cargo 
by  another  vessel."  This  last  sentence  furnishes  the  key  to 
the  decision ;  for  no  one  can  suppose  that  if  the  cargo  had  in 
reality  been  taken  again  on  board  the  Sno wdon,  and  carried  to  St 
Johns,  and  the  voyage  had  thus  been  actually  saved  to  both 
ship  and  cargo,  that  the  oourt  would  have  refused  to  allow  the 
expenses  of  getting  the  ship  off,  on  the  ground  that  the  cargo 
might  have  been  forwarded  by  some  other  vessel. 

What  the  court  would  have  done  in  that  case,  may,  I  think, 
be  gathered  from  the*  subsequent  case  of  Moran  v.  Jones  (7 
Ellis  and  Black.,  628).  The  material  facts  in  this  case  were, 
that  the  ship  Tribune,  chartered  for  a  voyage  to  Peru  and  back, 
sailed  from  Liverpool  on  the  7th  of  July,  1856,  and  having 
encountered  i  a  storm,  was  on  the  same  day  forced  to  anchor 
near  the  entrance  of  that  port  To  relieve  her,  the  foremast 
was  cut  away,  but  she  drove  ashore  and  became  fixed  upon  the 
bank.  On  the  9th,  assistance  was  procured  from  Liverpool, 
and  the  furniture  of  the  ship,  together  with  the  goods  on  board, 
were  sent  in  lighters  to  Liverpool.  On  the  14th  a  stream 
anchor  was  carried  out  The  ship  was  afterwards  scuttled, 
and  a  portion  of  the  ballast  was  thrown  overboard,  when, 
being  kept  free  by  pumping,  she  floated.  She  was  then  taken 
in  tow  by  steamers,  and  taken  back  to  Liverpool,  where  she 
was  repaired;  after  which  the  goods  were  re-shipped,  and  she 
again  set  sail  upon  her  voyage.  The  question  in  the  case  wast 
whether  the  owner  of  the  goods  was  liable  to  contribute,  by 
way  of  general  average,  to  the  expenses  incurred  in  getting  the 
ship  off  after  the  goods  were  safely  landed  and  warehoused. 

The  court  was  now  called  upon  to  decide  a  case  where  the 
goods  were  actually  re-shipped  and  forwarded  by  the  same 
vessel.  Here,  as  in  the  previous  case  of  Job  v.  Langton,  the 
goods  were  on  shore  aad  safely  stored,  and  henoe  the  expenses 
in  qttestkm  could  not  "have  been  incurred  for  their  benefit, 
except  in  view  of  their  interest  in  die  ultimate  prosecution  of 
the  voyage.  Mr.  Blackburn,  who  was  engaged  in  this  as  well 
as  the  previous  case,  argued  hare  in  opposition  to  the  claim  of 
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general  average.  He  pressed  upon  the  court  its  decision  in  the 
former  case,  that  expenses  incurred  to  save  the  adventure  were 
not  to  be  considered  as  incurred  for  the  benefit  of  goods  pre- 
viously taken  on  shore,  although  the  voyage  had  not  been 
abandoned.  He  said :  "  Here  the  goods  were  no  longer  endan- 
gered, though  the  adventure  was.  *  *  *  *  The  adventure 
was  as  much  in  peril  in  Job  v.  Langton  as  here."  But  the 
court,  notwithstanding  this  argument,  held  the  goods  liable  to 
contribute,  putting  its  decision,  however,  not  upon  the  ground 
that  the  saving  of  the  voyage  was  to  be  deemed  a  benefit 
to  the  goods  as  well  as  the  ship,  but  upon  the  ground  that 
the  getting  the  ship  off  and  towing  her  to  Liverpool  was 
a  continuous  operation,  commenced  before  the  goods  were 
removed,  and  completed  afterwards ;  and  that  this  distinguished 
the  case  from  that  of  Job  v.  Langton,  in  regard  tQ  which  Lord 
Campbell  says:  "In  Job  v.  Langton  we  considered  that  the 
goods  had  been  saved  by  a  distinct  and  completed  operation, 
and  that  afterwards  a  new  operation  began  which  could  not  be 
properly  distinguished  from  the  repairs  done  to  the  ship  to 
enable  her  to  pursue  her  voyage.  The  steam  tug  did  no  work 
at  the  ship,  and  does  not  appear  to  have  been  engaged  until 
after  the  cargo  was  landed." 

Now  conceding  this  to  be  a  valid  distinction,  it  is  diffloultto 
find  any  foundation  for  it  in  the  facts  of  the  case.  The  goods 
were  removed  from  the  ship,  and  sent  to  Liverpool  on  the  9th 
of  July.  It  does  not  appear  that  any  effort  was  made  to  get 
the  ship  off  until  the  14th.  The  stream  anchor  was  then  car- 
ried out  The  scuttling,  the  pumping,  and  the  employment  of 
the  steamers  to  tow  her  to  Liverpool,  were  all  done  afterwards. 
How,  then,  it  caa  be  said  that  the  measures  resorted  to  for  the 
piirpose  of  getting  the  vessel  off  constituted  a  "  new  operation," 
in  the  case  of  Job  v.  Langton,  and  not  in  this,  it  is  not  easy  to 
perceive.  Lord  Campbell  refers  to  the  case  of  Sevan  v.  The 
United  States  Bank  (supra)  as  supporting  the  distinction  he 
takes.  That  case,  however,  was  not  put  upon  any  such  ground, 
but  as  we  have  seen,  partly  upon  a  principle  of  reciprocal  obli- 
gation, and  partly  upon  a  supposed  analogy  to  a  partnership. 
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The  case  of  Moran  v.  Jones  was,  I  think,  rightly  decided;  but 
I  cannot  resist  the  conclusion  that  the  idea  of  a  continuous 
operation,  commenced  before  and  completed  after  the  removal 
of  the  goods,  was  resorted  to  in  order  to  reconcile  the  decision 
with  that  in  the  previous  case  of  Job  v.  Langton. 

These  two  English  cases  have  been  referred  to  thus  particularly 
because  they  involved  a  principle  of  some  commercial  impor- 
tance, and  because  they  lie  directly  in  our  path  in  coming  to  a 
conclusion  in  the  present  case.  But  whatever  may  be  the  true 
interpretation  of  these  cases,  I  nevertheless  hold  that  although 
every  owner  of  any  portion  of  a  cargo  may,  if  he  can,  separate  his 
property  from  the  rest  and  from  the  whole  adventure  at  anytime, 
and  thus  avoid  contributing  to  a  subsequent  loss ;  yet  that  such 
separation  must  be  complete,  and  such  as  to  have  no  commu- 
nity of  interest  remaining.  If  the  enterprise  is  not  abandoned, 
and  the  property,  although  separated  from  the  rest,  is  still  under 
the  control  of  the  master  of  the  vessel,  and  liable  to  be  taken 
again  on  board  for  the  purpose  of  prosecuting  the  voyage,  the 
relations  of  the  several  owners  are  in  no  respect  changed. 
The  common  interest  remains;  and  whatever  is  done  for  the 
protection  of  that  common  interest  should  be  done  at  the  com- 
mon expense. 

The  result  of  these  principle^  when  applied  to  the  present 
case,  is  plain.  It  turns  entirely  upon  the  nature  and  object  of 
the  separation  of  the  specie  from  the  ship  Galena  and  from  the 
residue  of  the  cargo,  when  it  was  placed  on  board  of  the  Danish 
brig.  I  entertain  no  doubt  that  such  a  severance  as  would 
have  exempted  it  from  all  liability  to  contribute  to  the  subse- 
quent expenses  might  have  been  effected  by  the  master  of  the 
vessel  in  the  same  manner  as  by  the  owner  himself  had  he 
been  present  The  master  is  the  agent  and  representative  of 
each  of  the  owners  in  respect  to  their  several  shares  of  the  pro- 
perty under  his  charge,  and  has  the  same  light  which  the 
owners  themselves  would  have  to  take  measures  for  its  preser- 
vation. 

IfJ  therefore,  the  captain  of  the  Galena  had  put  the  specie  on 
board  the  brig,  not  in  any  event  to  be  returned  to  bun,  but  to 
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be  taken  by  the  brig  to  its  own  port  of  destination,  and  the 
bitter  had  then  been  suffered  to  pursue  its  course,  the  specie 
would  clearly  not  have  been  subject  to  contribution  for  any  sub- 
sequent expenditures  to  save  the  Galena.  And  notwithstand- 
ing the  brig  was  employed  to  attend  the  Galena  to  Charleston, 
if  it  had  been  distinctly  understood  between  the  two  command- 
ers that  the  specie  was  committed  entirely  to  the  custody  of  the 
Danish  captain,  and  was  in  no  event  to  be  restored  to  the  care 
of  the  captain  of  the  Galena,  it  would  then  also  have  been 
exempt 

But  the  fects  do  not  warrant  this  assumption.  The  case 
states  that  "  the  specie  was  put  on  board  the  brig  because  it  was 
safer  there,  as  in  case  the  fire  broke  out  it  might  be  too  late  to 
transfer  it  from  the  ship."  The  brig  was  to  accompany  the 
Galena  to  Charleston,  and  there  is  nothing  from  which  it  can  be 
inferred  that  it  was  the  intention  of  the  captain  of  the  latter  to 
relinquish  his  control  of  the  specie.  The  fact  that  he  reclaimed 
and  took  it  from  the  brig  as  soon  as  he  arrived  in  Charleston, 
tends  strongly  to  the  opposite  inference.  It  never  ceased, 
therefore,  up  to  that  time,  to  constitute  apart  of  the  cargo  of 
the  Galena ;  and  if  the  fire  had  been  previously  extinguished, 
and  the  voyage  resumed,  it  would,  of  course,  have  been  again 
taken  on  board  and  carried  forward  by  her. 

The  case  states,  that  while  at  Charleston  the  captain  of  the 
Galena  determined  to  abandon  the  voyage.  It  follows,  from 
what  has  been.said,  that  up  to  that  time  the  specie  remained 
liable  to  contribute  to  the  general  average  loss;  and  so  the  Su- 
preme Court  held. 

The  appeal  taken  by  the  plaintiffs,  on  the  ground  that  freight 
should  have  been  included  in  estimating  the  general  average 
loss,  cannot,  I  think,  be  sustained. 

The  judgment  of  the  Supreme  Court  should  be  affirmed 

Devio,  Davtbs,  Weight,  Baoon  and  Welles,  Js.,  concurred. 

Combtock,  Ch.  J.  (Dissenting.)  When  the  vessel  was  Bet  on 
fire  by  Bghtning,  the  lives  of  the  passengers  and  the  safety  of 
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the  ship  and  entire  cargo  were  endangered.  The  employment 
of  the  Danish  vessel  as  convoy  to  attend  the  Galena  into  the 
port  of  Charleston  was,  therefore,  a  measure  demanded  by  the 
common  periL  •  The  expense  of  that  employment  was  conse- 
quently a  loss  to  be  borne  by  the  owners  of  the  ship  and 
the  various  owners  of  the  cargo,  according  to  the  principles  of 
general  average.  Very  plainly  the  specie,  if  it  had  not  been 
removed,  would  be  bound  to  contribute  to  this  expense  equally 
with  the  residue  of  the  cargo,  and  quite  as  plainly  its  removal 
to  the  Danish  vessel,  which  was  a  place  of  safety,  did  not  re- 
lieve it  from  that  liability. 

But  when  the  specie  was  once  removed  it  became  separated 
from  the  common  peril,  and  the  question  is  whether  it  was  lia- 
ble for  losses  and  expenditures  afterwards  incurred  in  saving 
the  ship  and  cargo  which  remained  on  board  The  loss  and 
expense  were  mainly  incurred  in  the  port  of  Charleston,  where 
the  vessel  was  filled  with  water  in  order  to  extinguish  the  fire. 
By  that  proceeding  the  ship  and  the  cotton  on  board  sustained 
a  very  serious  damage.  The  specie  had  been  landed  from  the 
Danish  brig  and  was  not  involved  in  the  peril. 

All  the  authorities  agree  in  the  statement  of  the  general  rule 
on  this  subject.  That  rule  is  that  where  expenses  are  incurred 
or  sacrifices  made  voluntarily  for  the  safety  of  ship,  freight  and 
cargo,  a  general  average  will  take  place  provided  the  purpose 
of  the  sacrifice  or  expense  is  accomplished.  (3  Kent,  232 ;  2 
Arnoold  on  Ins,,  876,  877 ;  Phillips  on  Ins.,  331,  334.)  This 
doctrine  is  founded  on  a  plain  principle  of  natural  equity,  but 
the  terms  in  which  it  is  universally  stated  certainly  do  not  in- 
elude  a  case  like  the  present  one,  Beyond  the  employment  of 
the  Danish  vessel,  no  act  was  done  or  expense  incurred,  having 
anything  to  do  with  the  safety  of  the  specie,  The  ship  and 
the  remaining  cargo  were  saved  by  the  subsequent  proceedings, 
and  according  to  natural  justice  they  should  bear  the  losses  in? 
currei 

It  is  claimed,  however,  that  where  a  peril  occurs,  no  part  of 
the  cargo  can  be  withdrawn  or  separated  from  it  so  as  to  be 
relieved  from  contribution  for  all  the  sacrifices  made  and  ex* 
Smith.— Vol.  TIL  1 


50  CASES  IN  THE  COURT  OF  APPEALS. 

Nelson,  v.  Belfnont. 

penses  incurred  at  any  time  before  the  peril  is  entirely  past 
The  owner  of  the  ship  and  all  the  owners  of  a  cargo  are  bound, 
it  is  said,  by  a  compact  or  agreement  with  each  other  which 
prevents  any  one  of  them  from  relieving  his  own  property 
from  the  common  danger  so  as  to  exempt  it  from  the  losses 
which  may  afterwards  happen  to  others  in  saving  theirs  from 
the  same  danger.  But  there  is  no  such  compact  or  agreement 
There  is  no  agreement  at  all  on  the  subject  The  principles 
of  justice  on  which  general  average  is  founded  may  lead  to 
such  a  result  in  many  circumstances.  The  peril  may  be  of 
such  a  nature  that  the  only  chance  of  safety  for  both  ship  and 
cargo  is  the  transfer  of  the  latter  to  lighters  in  the  vicinity  of  a 
harbor  or  to  a  convoy  at  sea.  The  safety  of  different  portions 
of  the  goods  and  of  the  vessel  may  thus  be  insured  at  differ- 
ent points  of  time  during  the  peril  But  the  master  represent- 
ing all  interests  must  be  impartial  to  all.  He  cannot  in  such 
a  case,  exempt  the  property  of  one  owner  from  entire  contri- 
bution by  selecting  it  from  the  mass  and  placing  it  first  in  a 
situation  of  safety.  (Sevan  v.  The  United  States  Bank,  4  Whar., 
801,  308.)  .The  aggregate  expense  of  providing  for  the  safety 
of  all  interests  must  be  borne  according  to  the  value  of  each* 
A  different  doctrine  would  lead  to  a  conflict  of  rights  and  in- 
terests, and  give  to  the  master  the  arbitrary  power  of  protecting 
one  at  the  expense  of  another. 

But  suppose  a  ship  takes  fire,  having  on  board  a  cargo  which 
can  only  be  saved  by  extinguishing  the  flames  as  quickly  as 
possible.  There  is,  however,  a  box  of  jewelry  or  a  quantity 
of  gold  dust  often  times  greater  value  than  the  cotton  or  lumber 
with  which  the  vessel  is  loaded.  The  heavy  freight  must  abide 
the  fate  of  the  vessel  because  there  is  no  other  means  of  sav- 
ing it  The  jewelry  or  the  gold  may  be  placed  out  of  the  danger 
by  transferring  it  to  another  vessel  in  sight  The  duty  of  the 
master  in  such  a  case  is  plainly  to  hail  the  ship  and  make  the 
transfer.  In  such  a  case  there  is  not,  in  a  just  sense,  a  commu- 
nity of  peril.  The  property  incapable  of  removal  is  subject  to 
whatever  of  danger  is  occasioned  by  the  fire.  The  gold  is  not 
involved  in  that  peril  because  it  can  be  put  in  safety  by  remo* 
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vaL  In  such  a  case,  must  there  be  a  community  of  loss?  It 
seems  to  me  not  If  the  assistance  of  the  friendly  vessel  is 
required  only  to  take  care  of  the  value  transferred  to  it,  the 
charge  in  the  nature  of  salvage  should  rest  upon  that  value 
alone,  while  on  the  other  hand  there  should  be  no  contribution 
in  favor  of  the  vessel  in  distress  and  her  remaining  cargo  for 
losses  wholly  unconnected  with  the  safety  of  the  article  trans- 
ferred. The  owner  of  the  gold  may  be  himself  on  board. 
The  proximity  of  another  vessel  is  to  him  absolute  exemption 
from  the  peril  to  his  property,  while  to  others  it  only  offers  the 
certainty  of  saving  life.  The  circumstances,  all  considered,  do 
not  involve  his  interest  in  the  danger.  Why  then  should  they 
involve  him  in  the  losses  incurred  in  averting  the  danger?  If 
the  owner  being  present  could  thus  separate  himself  from  the 
peril  by  seizing  a  means  of  safety  peculiar  to  his  own  interest, 
the  same  effect  must  be  given  to  the  act  of  the  master  who 
represents  him. 

The  question  can  be  placed  in  a  still  stronger  light  Sup- 
pose a  vessel  having  reached  her  port  of  destination  takes  fire 
before  the  landing  of  the  cargo.  The  heavy  freights  are  inca- 
pable of  immediate  removal,  and  in  order  to  save  it  as  well  as 
the  vessel  the  fire  must  be  extinguished.  But  the  specie  on 
board  can  be  landed  and  thus  separated  from  the  peril  It 
may  well  happen,  indeed,  that  specie  is  the  only  freight  In 
such  an  exigency  may  not  the  consignee  extricate  his  property 
from  the  impending  danger  without  liability  to  contribute  for 
the  loss  or  damage  of  the  ship.  The  doctrine  of  general 
average  requires  contribution  for  sacrifices  made  to  avert  a  com- 
mon danger.  Where  there  is  no  community  of  peril  there  is 
none  in  the  loss.  In  the  case  supposed  it  may  be  necessary  to 
scuttle  the  ship  or  submerge  it  with  water  by  the  aid  of  fire 
engines.  Great  damage  may  thus  ensue  to  the  freights  which 
cannot  be  moved,  if  there  be  any  such,  and  to  the  vessel  iteel£ 
The  interests  which  are  protected  by  the  measures  taken,  and 
•  those  only,  should,  on  principles  of  equity,  bear  the  losses. 

In  the  present  case  the  fire  began  at  sea,  but  it  was  extin- 
guished in  the,  port  of  Charleston  by  the  employment  of  fire 
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Companies,  which  filled  the  vessel  with  water.  The  sacrifices 
and  expenditures  were :  1.  The  compensation  paid  to  the  fire 
companies ;  2.  The  injury  to  the  vessel ;  3.  The  injury  to  the 
cotton  on  board  which  could  not  be  separated  from  the  danger. 
But  the  specie  was  landed  and  the  measures  taken  to  protect 
the  ship  and  cotton  had  nothing  to  do  with  its  safety.  It  may 
be  of.no  special  importance  that  the  specie  had  been  previously 
transferred  to  the  Danish  brig.  The  brig  was  in  the  service  of 
the  vessel  exposed  to  the  peril.  But  both  vessels  were  in  port 
and  the  specie  could  be  landed  from  either.  Charleston  was 
not,  it  is  true,  the  port  of  destination,  but  it  was  the  port  of 
necessity  where  the  voyage  was  broken  up  and  abandoned. 
The  owners  of  the  specie  were  entitled  to  receive  it  at  that 
place  without  contribution  for  sacrifices  and  expenses  to  which 
the  ship  and  the  cotton  were  exposed,  but  from  which  their 
property  was  exempt 

I  arn  of  opinion,  therefore,  that  the  judgment  should  be  re- 
versed and  a  new  trial  granted. 


Glebke,  J.,  also  dissented. 


Judgment  affirmed 


Myoatt  v.  New  York  Protection  Insurance  Company. 

A  company,  organized  under  the  general  act  (oh.  308  of  1849)  to  insure  on 
the  plan  of  mutual  insurance,  has  power  to  issue  policies  upon  the  pay- 
ment  of  a  teed  premium,  without  provision  for  any  contingent  liability 
of  the  insured 

¥h»  act  makes  ill  parties  insured  members  of  the  corporation,  and  entitled 
to  share  in  its  profits  of  its  business.  The  contingent  benefit  thus  secured 
by  taking  out  a  policy  for  a  cash  premium,  is  sufficient  to  constitute  the 
Insured  to  insurer  to  the  extent  of  his  interest,  and  to  bring  the  transac- 
ts* Within  th*  principle  of  mutuafity. 


A?pftAL  fawn  the  Supreme  Court  Action  upon  a  policy  of 
Imniranoa  against  firo.    The  trial  was  before  a  referee,  who 
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found  all  the  facts  necessary  to  charge  the  defendant  if  it  had 
authority  to  make  the  contract,  which  was  in  consideration  of 
the  payment  of  a  definite  cash  premium  without  any  provision 
for  further  contribution  or  liability  on  the  part  of  the  insured. 
The  defendant  was  organized  under  the  general  act  of  1849, 
to  provide  for  the  incorporation  of  insurance  companies.  Its 
charter  declared  that  it  was  formed  to  make  insurance  against 
fire,  and  against  the  risks  of  inland  navigation,  as  provided  in 
the  second  subdivision  of  the  first  section  of  the  aforesaid  act, 
"Its  business  shall  be  conducted  on  the  plan  of  mutual  insu- 
rance, and  it  shall  possess  all  the  powers  conferred  by  said  acty 
and  which  now  are  or  hereafter  may  be  conferred  by  law  upon 
an  incorporated  company,  formed  under  said  act  for  the  pur* 
poee  aforesaid,  whose  business  is  to  be  conducted  on  the  plan  afore- 
said." The  charter  further  provided,  that  the  directors  should 
"be  elected  by  the  persons  holding  policies  of  insurance  in  this 
company,  or  their  proxies,  and  one  vote  shall  be  allowed  for 
every  one  hundred  dollars  insured.  *  *  *  *  The  rates 
of  insurance  shall  be  from  time  to  time  fixed  and  regulated  by 
the  company,  and  premium  notes  therefor  shall  be  received 
from  the  insured,  which  shall  be  paid  at  such  time  or  times, 
and  in  such  sum  or  sums,  as  the  corporation  shall  from  time  to 
time  require.  Any  person  applying  for  insurance,  so  electing, 
may  pay  *  definite  sum  of  money*  to  be  fixed  by  said  corpo- 
ration, in  full  for  said  insurance,  and  in  lieu  of  a  premium 
note." 

The  fifth  by-law  of  the  company  provided  that  all  insurance 
risks  taken  by  it  should  be  divided  into  two  classes;  "the first 
dass,  to  be  denominated  country  insurance,  shall  consist  of  all 
policies  the  premiums  of  which  are  secured  by  note  on  which 
the  rate  of  premium  charged  does  not  exceed  one-half  of  one 
per  cent  of  the  amount  insured  calculated  at  the  cash  rates. 
Ten  per  cent  when  what  are  termed  the  large  notes  axe  used, 
and  two  and  one-half  per  cent  when  the  small  notes  are  used 
(reference  being  had  to  the  notes  used  mostly  up  to  January  1, 
1850),  shall  be  deemed  equal  to  one-half  of  one  per  cent" 
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The  other  class  was  to  include  all  other  policies,  including 
those  the  premium  on  which  was  paid  in  cash.  The  by-law 
further  provided  that  the  premium  notes  of  each  class  should 
only  be  assessed  for  the  payment  of  losses  in  the  class  to  which 
they  belonged. 

The  referee  decided  that  the  defendant  could  only  issue  poli- 
cies of  insurance  based  upon  premium  notes,  or  some  contract 
by  which  the  insured  became  a  member  of  the  company  and  a 
participator  in  its  risks  and  liabilities ;  that  it  had  no  right  to 
issue  policies  of  insurance  for  a  cash  premium  in  lieu  of  pre- 
mium notes,  and  without  any  contract  of  mutuality  on  the  part 
of  the  insured.  He  held  the  policy  in  question  void,  and 
judgment  was  rendered  upon  his  report  in  favor  of  the  defend- 
ant. The  judgment  was  affirmed  at' general  term  in  the  fifth 
district,  and  the  plaintiff  appealed  to  this  Court, 

Henry  B.  MygaM}  for  the  appellant 

Francis  Kernan,  for  the  respondent 

SELDEN,  J.  The  defence  which  prevailed  at  the  trial,  aiJL 
which  is  relied  upon  here,  is,  that  the  defendants  having  been 
organized  as  a  mutual  company,  had  no  authority  to  issue 
policies  for  premiums  to  be  paid  in  cash,  and  consequently  that 
their  act  in  issuing  the  policy  in  question  was  ultra  vires,  and 
the  policy  void. 

I  shall  assume,  for  the  purposes  of  this  case,  that  the  defend- 
ants can  avail  themselves  of  this  defence,  and  that  they  are  in 
no  manner  estopped  from  insisting  upon  their  own  want  of 
power.  The  question  then  is,  did  the  defendants  exceed  their 
corporate  powers  by  issuing  this  policy  and  receiving  the  pre- 
mium upon  it? 

The  charter  adopted  by  the  defendants,  which  was  introduced 
and  proved  upon  the  trial,  contained  the  following  clause: 
"  Any  person  applying  for  insurance,  so  electing,  may  pay  a 
definite  sum  in  money,  to  be  fixed  by  said  corporation,  in  full 
for  said  insurance,  and  in  lieu  of  a  premium  note."    The  policy 
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in  question  here  was  issued  in  strict  accordance  with  this  pro- 
vision. The  defendants,  therefore,  to  sustain  their  defence, 
must  show  that  the  company  had  no  authority  to  insert  such  a 
clause  in  its  charter ;  and  this  depends  entirely  upon  the  pro- 
visions of  the  act  of  1849,  under  which  the  company  was 
organized. 

By  section  8  of  that  act,  it  is  enacted  that  persons  intending 
to  become  incorporated  under  it,  "  shall  file  in  the  office  of  the 
Secretary  of  State  a  declaration,  signed  by  all  the  corporators, 
expressing  their  intention  to  form  a  company  for  the  purpose 
of  transacting  the  business  of  insurance,  as  expressed  in  the 
several  subdivisions  of  the  first  section  of  this  act,  which  de- 
claration shall  also  comprise  a  copy  of  the  charter  proposed  to 
be  adopted  by  them ;"  and  section  10  provides  that  "  it  shall 
be  the  duty  of  the  corporators  of  any  and  every  company 
organized  under  this  act,  to  declare  in  the  charter,  which  is 
herein  required  to  be  filed,  the  mode  and  manner  in  which  the 
corporate  powers  given  under  and  by  virtue  of  this  act  are  to 
be  exercised." 

These  provisions  confer  upon  the  companies  organized  under 
the  act  a  broad  and  unrestricted  power  to  prescribe  for  them- 
selves the  manner  in  which  they  will  conduct  the  business  of 
insurance.  They  virtually  transfer  to  these  companies  full 
legislative  control  over  the  subject  and,  construed  by  themselves, 
would  invest  each  company,  whether  joint  stock  or  mutual, 
with  power  to  provide  for  every  kind  of  insurance  authorized 
by  the  act  The  only  express  limitation  upon  this  power  is 
contained  in  section  11,  which  requires  that  the  charter  "shall 
be  examined  by  the  Attorney-General,"  who,  if  he  finds  it  "to 
be  in  accordance  with  the  requirements"  of  the  act,  "and  not 
inconsistent  with  the  Constitution  or  laws  of  this  State,"  is  to 
"  certify  the  same  to  the  Comptroller,"  &c.  It  cannot  be  pre- 
tended that  the  clause  in  the  defendants'  charter,  under  which 
this  policy  was  issued,  is  in  any  manner  repugnant  either  to  the 
Constitution  or  the  general  laws  of  the  State.  The  only  ques- 
tion, therefore,  is,  whether  it  is  in  conflict  with  anything  con- 
tained in  the  act  of  1849  itself    Unless  the  defendants  can  find 
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something  in  that  act  which  prohibits  companies  organized  as 
mutual  companies  from  receiving  their  premiums  in  cash,  they 
cannot  maintain  their  defence. 

There  is  clearly  nothing  in  the  terms  of  the  act  which  con- 
tains such  a  prohibition.  But  the  restriction  is  sought  to  be 
deduced  by  implication  from  those  provisions  of  the  act  which 
discriminate  between  joint  stock  and  mutual  companies.  It  is 
based  mainly  upon  sections  3,  4  and  5.  The  charter,  which 
persons  wishing  to  become  incorporated  are  required  by  section 
3  to  file,  is,  .as  we  have  seen,  to  prescribe  "  the  mode  and  man- 
ner "  in  which  their  "corporate  powers"  are  to  be  exercised. 
Section  4  authorizes  the  company,  after  filing  such  charter,  "  to 
open  books  for  subscription  to  the  capital  stock  of  the  com- 
ply/' *  *  *  "  or  in  case  the  business  of  such 
company  is  proposed  to  be  conducted  on  the  plan  of  mutual  in- 
surance) then  to  open  books  to  receive  propositions,"  Ac.  It  is 
there  provided  (g  5)  that  no  "joint  stock  company  "  shall  be 
organized  in  the  city  of  New  York,  or  the  county  of  Kings, 
with  a  smaller  capital  than  $150,000,  or  in  any  other  county, 
with  a  smaller  capital  than  $50,000;  and  that  no  company 
formed  for  the  purpose  of  doing  business  "on  the  plan  of 
mutual  insurance,"  in  either  of  the  counties  of  New  York  or 
Kings,  shall  commence  the  business  of  fire  or  inland  naviga- 
tion insurance,  until  agreements  have  been  entered  into  for 
insurance*  with  at  least  one  hundred  applicants,  the  premiums 
on  which  shall  amount  to  $200,000,  nor  in  any  other  county, 
Until  such  premiums  shall  amount  to  $100,000,  for  which  pre- 
mium notes  are  to  be  taken  "in  advance"  as  a  "part  of  the 
capital  stock  "  of  the  company. 

Now  the  argument  cm  the  part  of  the  defendants  is,  that  there 
having  been  in  this  State,  previous  to  the  act  of  1849,  two  dis- 
tinct and  well  known  classes  of  insurance  companies,  viz.,  joint 
ttoak  and  mutual  companies,  organized  upon  different  princi- 
ples, and  transacting  their  business  in  different  modes,  it  w«b 
tito  evident  design  of  the  Legislature,  as  evinced  by  the  pro- 
vbhod*  to  which  I  have  referred,  to  keep  these  two  classes  of 
Oompaniflt  entirely  distinct,  and  to  prevent  any  intermingling 
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of  the  two  modes  of  insurance  in  the  same  company  :*  that 
insuring  for  a  specific  premium,  payable  in  cash,  is  the  appro- 
priate business  of  a  joint  stock  company  organized  with  a  view 
to  profit  upon  its  capital,  the  corporators  in  which  consist,  not 
of  the  persons  holding  policies,  but  of  the  owners  of  this  capi- 
tal :  that  a  mutual  insurance  company  is  composed  exclusively 
of  the  persons  insured,  and  is  organized  by  its  members,  not 
with  a  view  to  profit,  but  for  the  sole  purpose  of  mutually 
insuring  each  other :  that  it  is  essential  to  such  a  company  that 
every  person  insured  should  be  a  member  of  the  company,  and 
an  insurer  of  all  the  other  members,  as  well  as  insured  by  them: 
and  that  one  who  pays  the  premium  upon  his  policy  in  cash, 
and  is  liable  for  nothing  more,  does  not  become  a  member  of 
the  company,  and  is  in  no  sense  an  insurer  of  others  holding  its 
policies:  that  there  is  no  mutuality,  therefore,  between  such  a 
person  and  those  who  have  given  premium  notes  liable  to  be 
assessed  for  future  losses ;  and  hence  that  issuing  policies  for 
cadi  premiums  is  a  departure  from  the  legitimate  business  of  a 
mutual  insurance  company,  and  subversive  of  that  distinction 
between  joint  stock  and  mutual  companies  which  it  was  the 
design  of  the  Legislature  to  preserve. 

This  argument,  it  will  be  seen,  consists  of  two  branches,  viz. : 
First,  of  that  construction  of  the  act  of  1849  which  holds  that 
a  strict  line  of  demarcation  was  intended  to  be  drawn  between 
the  two  classes  of  companies,  and  that  when  a  company  had 
once  made  its  election  to  organise,  either  as  a  joint  stock  or  a 
mutual  company,  it  was  the  object  of  the  act 'that  it  should  be 
ever  thereafter  rigidly  confined  to  that  mode  of  insurance  which 
is  appropriate  to  its  class ;  and  secondly,  of  the  assumption 
that  there  is  something  in  the  taking  of  a  specific  cash  pre- 
mium in  foil  for  insuranoe,  without  further  liability  on  the  part 
of  the  insured,  which  is  repugnant  to  the  nature  and  princi- 
ples of  a  mutual  insurance  company.  The  defendants  are 
under  the  necessity  of  maintaining  both  these  propositions. 
If  they  fail  in  respect  to  either,  they  fail  in  their  defence.  If 
evidence  of  that  inflexible  determination  to  keep  the  two  kinds 
of  companies  entirely  dietiact*  for  which  the  defendants  con* 
Smith  — Vol.  VII  8 
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tend,  is  not  to  be  found  in  the  act ;  or  if  the  taking  of  a  cash 
premium  in  full  for  the  insurance  can  be  reconciled  with  the 
"  mutual  principle,"  as  it  is  called,  then,  of  course,  there  is  no 
objection  to  this  policy. 

Let  us  examine  these  two  points  separately.  On  what  does 
the  assumption  of  such  a  determination  on  the  part  of  the 
Legislature  rest?  There  is  -clearly  no  good  reason  why  the 
Legislature  should  have  provided  for  so  rigid  a  separation  of 
the  two  species  of  insurance  companies.  That  it  was  never 
supposed  there  w&s  any  ground  of  policy  which  required  that 
mutual  insurance  companies  should  be  prohibited  from  receiv- 
ing cash  premiums,  is  conclusively  shown  by  the  course  of 
legislation  on  the  subject  Acts  have  been  repeatedly  passed, 
conferring  upon  such  companies  this  power,  in  the  precise 
terms  used  by  the  defendants  in  their  charter.  It  was  conferred 
upon  the  Albany  County  Mutual  Insurance  Company  in  1848 ; 
upon  the  Herkimer  County  Company  in  1860,  and  upon 
various  other  companies  in  subsequent  years.  The  Legislature 
seems  to  have  been  ever  ready,  upon  request,  to  authorize  these 
companies  to  receive  their  premiums  in  cash,  instead  of  pre- 
mium notes. 

There  is  no  public  reason  why  such  a  company,  when  it  has 
once  acquired  a  substantial  basis  for  its  business,  should  be 
rigidly  confined  to  the  mutual  system.  That  system  was  not 
devised  by  the  Legislature  for  the  protection  of  the  public,  but 
by  individuals  for  their  private  benefit  It  does  not  rest  upon 
any  foundation  of  public  policy.  Why,  then,  should  the 
Legislature,  when  enacting  a  general  law,  providing  for  the 
.organization  of  all  insurance  companies,  so  adjust  its  provisions 
as  to  inhibit  mutual  companies  from  transacting  any  portion  of 
their  business  in  a  manner  which  has  so  often  received  the 
legislative  sancUon  ?  The  very  object  of  the  law  being  to  pre- 
vent  the  necessity  of  repeated  applications  to  the  Legislature, 
by  those  desirous  of  engaging  in  the  business  of  insurance,  we 
should  naturally  expect  its  provisions  to  be  so  framed  as  to 
enable  mutual  companies,  under  proper  guards  and  restrictions, 
to  avail  themselves  of  that  privilege  which  the  Legislature  has 
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shown  itself  in  sojnany  instances  ready  to  confer.  A  contrary 
intent  ought  certainly  to  be  made  very  clearly  to  appear  before 
its  existence  is  assumed. 

The  question,  then,  upon  this  .point,  is,  whether  those  pro- 
visions of  the  act  of  1849,  already  referred  to,  discriminating 
to  some  extent  between  joint  stock  and  mutual  companies,  ex- 
hibit an  implied  intention  to  prohibit  mutual  companies  from 
issuing  cash  policies.  It  is  indispensable  for  the  defendants  to 
maintain  the  affirmative  of  this ;  because,  as  the  power  of  the 
companies,  under  section  10,  to  frame  their  own  charters,  is 
conferred  in  unrestricted  terms,  they  may,  of  course,  provide 
for  this  class  of  business,  unless  the  limitation  of  this  power 
upon  which  the  defendant*  insist,  is  elsewhere  found;  and 
there  is  no  portion  of  the  act,  other  than  that  referred  to,  from 
which  such  limitation  can  by  possibility  be  deduced. 

But  the  discrimination  in  sections  4  and  5,  between  the  two 
classes  of  companies,  had  another  obvious  purpose,  which  was 
ftdly  answered  when  the  respective  companies  were  once  organ- 
ized and  ready  to  commence  their  operations.  The  main  reli- 
ance of  all  insurance  companies  for  the  payment  of  losses,  after 
becoming  once  fairly  established,  is  upon  the  sums  received  for 
premiums.  But  losses  may  occur  before  their  accumulations 
from  this  source  are  sufficient  to  meet  them.  For  this  reason 
it  was  deemed  wise  and  prudent  on  the  part  of  the  Legislature 
to  provide  that  every  insurance  company,  whether  joint  stock 
or  mutual,  should  have  at  the  outset  a  fund  sufficient  to  meet 
its  early  losses;  and  as  mutual  companies  have  not,  like  joint 
stock  companies,  a  cash  capital,  it  became  necessary,  in  arranging 
the  provisions  on  this  subject,  to  discriminate  between  the  two. 

That  this  was  the  sole  object  of  the  discrimination  in  ques- 
tion, to  me  seems  plain.  Sections  4  and  5  relate  to  this  pre- 
liminary fund,  and  to  nothing  else.  They  require  a  joint  stock 
company  in  the  country,  before  commencing  business,  to  have 
a  cash  capital  of  $50,000,  and  a  mutual  company  a  capital  of 
$100,000,  composed  of  promissory  notes  given  in  advance  for 
premiums.  These  notes  would  represent  risks  incurred  or  to 
be  incurred,  while  the  cash  capital  would  not ;  and  hence  the  dif- 
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ference  in  amount  The  Legislature  evidently  considered  the 
$100,000  in  notes  equivalent  to  $50,000  in  cash.  What  reason 
can  there  be,  after  the  companies  are  once  formed  with  such 
a  preliminary  fund,  pronounced  adequate  by  the  Legislature, 
why  a  mutual  company  should  not,  as  well  as  a  joint  stock 
company,  if  it  chooses  to  incur  the  risk,  issue  cash  policies. 
The  public  and  all  those  who  deal  with  the  company  have  the 
same  security  in  the  one  case  as  in  the  other.  They  have  the 
same  preliminary  fund,  and  the  same  accumulations  from  the 
premiums  received.  The  question  of  receiving  cash  premiums 
in  ftdl  for  policies,  after  a  company  has  once  obtained  a  suf- 
ficient capital  to  justify  it  in  commencing  business,  is  a  que* 
tion  for  the  consideration,  not  of  the  Legislature  or  the  public 
but  of  the  corporators  themselves.  The  public  have  no  special 
interest  in  it  The  premiums  received,  if  graduated  upon  just 
and  proper  principles,  will  strengthen  one  of  these  companies 
to  precisely  the  same  extent  as  the  other,  and  will  afford  the 
same  additional  guaranty  to  parties  insured  for  the  payment  of 


"We  see,  therefore,  very  plainly,  why  every,  mutual  company 
once  established,  which  has  asked  of  the  Legislature  the  favor, 
has  obtained  the  power  to  issue  cash  policies ;  and  we  can 
hardly  fail  also  to  see  that  when  the  Legislature,  in  the  act  of 
1849,  had  provided  that  all  mutual  companies  should  have  a 
sufficient  fund  upon  which  to  begin  their  operations,  they  might 
safely  be  allowed,  as  by  section  10  they  are  allowed,  to  pre- 
scribe for  themselves  ihe  mode  and  manner  in  which  they 
would  conduct  their  business.  This  construction  gives  full 
force  and  effect  to  every  provision  of  the  act  of  1849,  and  ex- 
empts the  Legislature  from  the  imputation  of  having  so  framed 
a  statute,  designed  expressly  to  Tender  such  applications  unne- 
cessary, as  to  require  in  every  instance  a  special  application  for 
a  favor  which  reason  and  the  practice  of  the  State  alike  show 
it  would  be  a  matter  of  course  to  grant 

But  this  is  not  all.  The  statute  bears  upon  its  face  unequiv- 
ocal evidence  that  the  Legislature  did  not  intend  to  erect  an 
impassable  partition  wall  between  the  two  kinds  of  6ompanie& 
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Section  21  provides  as  follows:  "It  shall  be  lawful  for  any 
mutual  company,  established  in  conformity  with  the  provisions 
of  the  4th  section  of  this  act,  to  unite  a  cashcapital  to  any 
extent  as  an  additional  security  to  the  members,  over  and  above 
their  premiums  and  stock  notes,  which  additional  cash  capital 
shall  be  left  open  for  accumulation,  and  shall  be  loaned  and 
invested,  as  provided  in  the  8th  section  of  this  act,  and  the 
company  may  allow  an  interest  on  such  cash  capital,  and  a 
participation  in  its  profits,  and  prescribe  the  liability  of  the  owner 
or  owners  thereof  to  share  in  the  losses  of  the  company ;  and 
such  cash  capital  shall  be  liable  as  the  capital  stock  of  the  com- 
pany in  the  payment  of  its  debts." 

It  has  been  suggested  that  this  is  a  mere  authority  to  borrow 
money.  But  this  idea  can  hardly  be  reconciled  with  the  pro- 
visions of  the  section.  If  the  contributors  of  the  additional 
fund  are  "to  participate  in  the  jnvfits"  of  the  business,  and  if 
the  fond  itself  is  u  liable  as  the  capital  stock  of  the  company  " 
to  the  payment  of  its  debts,  then  such  contributors  are  to  all 
intents  and  purposes  partners  in  the  company,  and  not  its 
creditors.  The  section  authorizes  the  company  "to  prescribe 
the  liability  of  the  owner  or  owners  "  of  the  additional  capital 
to  share  in  the  losses  of  the  company.  But  if  the  money  is 
borrowed,  it  would  belong  to  the  company  itself  and  not  to  the 
contributors,  as  this  provision  plainly  contemplates.  Again, 
the  fund  is  to  be  "  kept  open  for  accumulation."  This  cannot 
mean  that  the  company  shall  continue  to  borrow.  It  can  only 
mean  that  additions  may  be  made  from  time  to  time  to  the  sub- 
scribed capital,  it  being  assumed  that  every  such  addition 
would  strengthen  the  company.  The  whole  section  exhibits 
an  intent  that  those  who  contribute  the  additional  capital 
should  be  associates  in  and  not  creditors  of  the  company ;  and 
any  other  supposition  is  inconsistent  with  its  language  and 
structure. 

It  is  true,  as  has  been  said,  that  no  such  cash  capital  was 
added  by  the  defendants  to  the  funds  of  this  corporation.  But 
the  section  has,  nevertheless,  a  most  important  bearing  upon 
that  which  is  made  the  turning  point  in  the  present  case.    Tha 
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whole  argument,  on  the  part  of  the  defendants,  rests  upon  the 
assumption  that  an  intent  is  to  be  gathered  by  implication 
from  the  general  act  of  1849,  that  there  should  be  no  inter- 
mingling of  the  two  modes  of  insurance,  in  the  same  company. 
Now,  section  21  conclusively  proves  the  contrary.  It  shows 
even  a  solicitude  on  the  part  of  the  Legislature,  by  providing 
that  the  additional  fund  shall  be  left  dpen  for  accumulation,  to 
add  the  stock  feature,  and  of  course  the  system  of  cash  premi- 
ums, to  the  mutual  companies. 

That  the  Legislature  contemplated  the  issuing  of  cash  policies 
to  some  extent  by  all  mutual  insurance  companies,  is  evident 
from  the  very  sections  upon  which  the  argument  on  the  part 
of  the  defendants  is  mainly  based.  The  notes  provided  for  in 
section  5,  which  constitute  the  capital  upon  which  a  mutual 
company  is  to  commence  their  business,  are  not  premium  notes, 
to  be  assessed  when  losses  occur;  but  are  payable  absolutely, 
irrespective  of  all  losses ;  and  so  it  was  held  by  this  court  in 
the  case  of  White  v.  Haight  (18  N.  Y.,  810).  They  are  the 
same,  therefore,  as  so  much  money  advanced  to  the  company 
for  premiums  upon  policies  thereafter  to  be  issued.  The  idea 
of  these  notes  was  evidently  borrowed  from  the  charters  of  a 
class-  of  mutual  insurance  companies,  of  which  the  Atlantic 
Mutual,  chartered  in  1842,  was  the  type.  Section  12  of  the 
charter  of  that  oompany  provides  that  "the  company,  for  the 
better  security  of  its  dealers,  may  reoeive  notes  for  premiums 
in  advance,  of  persons  intending  to  receive  its  policies ;  and 
may  negotiate  such  notes  for  the  purpose  of  paying  claims  or 
otherwise,  in  the  course  of  its  business."  This  was  the  first 
appearance  in  our  statutes  of  this  mode  of  obtaining  a  prelimi- 
nary fund  upon  whioh  to  commence  its  business  by  a  mutual 
insurance  company,  and  it  was  adopted  by  the  Legislature  in 
enacting  the  general  law  of  1849.  The  charter  of  the  Atlantic 
Mutual  clearly  contemplated  the  re-payment  of  those  advances 
by  the  issuing  of  cash  policies,  because  no  provision  was  made 
for  the  issuing  by  that  company  of  any  other;  and  it  is  very 
clear  that  the  same  mode  of  re-payment  must  have  bgen  con* 
templated,  under  the  general  law. 
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My  conclusion,  therefore,  would  be  that  if  the  policy  in 
question  is  to  be  regarded  as  issued  to  a  mere  outside  party, 
without  any  reference  in  itself  to  the  principles  of  mutuality, 
it  would  nevertheless  be  valid  and  binding. 

I£  however,  we  assume  the  contrary,  and  suppose  it  to  be 
indispensable  that  the  mutual  principle,  as  it  is  called,  should 
be  pbserved  in  all  the  policies  issued  by  a  mutual  company, 
the  result,  I  think,  would  not  be  different 

It  is  somewhat  difficult  to  ascertain  with  precision  in  what 
this  mutual  principle,  so  strenuously  contended  for,  is  claimed 
to  consist;  as  mutual  companies  have  assumed  a  great  variety 
of  forms.    But  I  will  suppose,  for  the  purposes  of  this  case, 
that  it  involves  all  the  requirements  suggested  on  the  part  of 
the  defendants.    The  most  prominent  among  the  requisites  in- 
sisted upon  as  constituting  a  mutual  insurance  is,  that  the  party 
who  is  insured  should  thereby  be  brought  into  mutual  relation 
with  the  insurers  by  becoming  a  member  of  the  company 
issuing  the  policy.    It  seems  to  be  supposed  that  this  was  not 
the  case  with  the  party  to  whom  the  policy  in  question  here 
was  issued.    An  examination,  however,  of  the  charter  of  the 
company  will  clearly  show  the  contrary.    Article  5,   among 
other  things,  provides  as  follows:     "The  directors  shall  be 
elected  by  the  persons  holding  policies  of  insurance  in  this 
company,  or  their  proxies,  and  one  vote  shall  be  allowed  on 
every  $100  insured."    Thus,  every  person  holding  a  policy 
issued  by  the  company  is  made  a  member  of  the  corporation, 
and  entitled  to  a  vote  therein,  entirely  irrespective  of  the  ques- 
tion whether  the  premium  upon  such  policy  was  paid  in 
money  or  by  a  premium  note ;  and  his  interest  is  measured 
upon  a  principle  which  is  perfectly  equal  and  just,  viz. :  by 
the  aggregate  amount  insured. 

If  it  be  said  that  mutuality  also  requires  that  there  should 
be  some  sort  of  ratable  equality  between  those  who  pay  their 
premiums  in  cash  and  those  who  give  notes,  this  is  easily  at- 
tained. When  the  present  value  of  a  life  annuity,  or  of  a 
right  of  dower,  is  estimated  upon  principles  which  experience 
has  established,  the  sum  arrived  at  is,  in  the  eye  of  the  law,  just 


64  CASES  IN  THE  COURT  OP  APPEALS. 

Ifygatt  0.  New  York  Protection  Iniuranoe  Company. 

equal  to  the  contingent  interest  which  it  represents.  So,  when 
the  chances  of  liability  upon  a  premium  note  are  calculated  upon 
principles  similar,  if  not  as  exact,  a  sum  is  found  which  may 
be  regarded  as  equivalent  to  the  contingent  liability  upon  the 
note.  Indeed,  all  premiums  for  insurance  are  calculated  upon 
this  principle.  That  equality  may  thus  be  produced,  is  con- 
ceded; but  two  answers  are  suggested  In  the  first  place,  it  is 
said  that  it  is  not  shown  that  the  premium  in  this  case  was 
the  result  of  any  such  calculation ;  and  that  the  presumption 
is,  that  it  was  not  Now,  I  am  unable  to  see  upon  what  foun- 
dation such  a  presumption  can  rest  I  have  supposed  that, 
where  a  transaction  would  be  legal  if  done  in  one  way,  and 
illegal  if  done  in  another,  and  there  was  no  evidence  on  the 
subject,  it  was  to  be  presumed  to  have  been  done  according  to 
law.  Here,  however,  a  presumption  is  to  be  raised  in  favor  of 
this  company,  that  it  was  guilty  of  a  violation  of  law,  to 
enable  it  to  escape  from  the  obligation  of  a  contract,  the  con* 
sideration  for  which  it  has  received  and  still  retains.  In  my 
opinion  the  presumption  is  directly  opposite  to  that  thus  sug- 
gested. It  was  not  necessary  that  anything  should  appear  in 
the  charter  or  by-laws  on  this  subject  It  was  a  matter  of 
calculation  to  be  adjusted  upon  fixing  the  premium. 

The  provision  in  the  charter,  however,  as  it  seems  to  me, 
does  imply  that  the  premium  was  to  be  calculated  upon  the 
precise  principle  which  has  been  here  suggested.  The  cash 
premium  was  to  be  "in  lieu  of;"  that  is,  was  to  take  the  place 
of  a  premium  note.  This  implies,  that  it  was  to  be  made 
equal  to  such  note,  which  for  all  substantial  purposes  it  would 
be  if  calculated  in  the  mode  here  pointed  out 

The  other  answer  given  to  this  view  of  the  case  is,  that  the 
principles  of  mutual  insurance  require  that  every  person  in- 
sured upon  that  plan  should  be  also  himself  an  insurer;  that 
is,  that  each  person  insured  must  also  be  an  insurer  of  all  his 
associates,  as  well  as  insured  by  them;  and  it  is  said  that  an 
insured  person  who  has  paid  a  premium  of  a  definite  sum,  in 
the  language  of  the  defendants'  charter,  "  in  full  for  said  insur- 
ance/' and  who,  therefore,  is  not  responsible  for  anything  more, 
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cannot  be  a  mutual  insurer,  because  he  is  not  in  any  sense  an 
insurer  at  all  This  argument  is  based  upon  what  I  regard  as 
an  erroneous  view  of  the  true  distinction  between  a  mutual  and 
a  joint  stock  company. 

Indeed,  much  of  the  difficulty  on  the  subject  has  been  pro 
dueed  by  attaching,  a  meaning  to  the  word  mutual,  in  its  con- 
nection with  insurance,  which  does  not  belong  to  it  A 
mutual  insurance  company  is  simply  a  company  whose  fund 
for  the  payment  of  losses  and  expenses  consist*  not  of  a  capi- 
tal subscribed  or  furnished  by  outside  parties,  but  of  premiums 
mutually  contributed  by  the  parties  insured..  Angew,  says: 
"A  mutual  insurance  ip  its  origin,  was  a  body  of  persons,  each 
of  whom  was  desirous  of  effecting  an  insurance;  and  he 
agreed  with  the  rest  of  the  members  to  contribute  the  premi- 
ums to  a  common  fund,  an  the  terms  that  he  should  be  entitled 
to  receive  out  of  that  fund."  (Angell  on  Fire  and  Life  Insurance, 
§  413.)  There  is  not  a  word  about  the  parties  being  insurers 
of  each  other,  further  than  as  they  were  made  so  by  the  pay- 
ment of  a  cash  premium.  They  made  up  a  common  fund  by 
means  of  their  common  or  mutual  contributions,  upon  which 
each  had  a  claim  for  any  loss  in  respect  to  the  property  insured. 
There  was  no  responsibility  beyond  that,  and  this  is  all  that  is 
essential  to  a  mutual  company.  The  "  mutual  principle,"  as  it 
is  called,  requires  nothing  more.  Joint  stock  companies  have 
a  subscribed  capital  Mutual  companies  do  not,  but  depend 
upon  their  premiums*  This  is  what  distinguishes  them;  and 
whether  the  premiums  are  paid  in  cash  or  by  notes  has  noth- 
ing to  do  with  the  distinction. 

Granting  it,  however,  to  be  necessary  that  all  those  who  are 
insured  in  a  mutual  company  should  also  be  insurers;  the 
person  who  took  this  policy  was  so.  He  became,  as  has  been 
shown,  a  member  of  the  company,  and  interested  in  its  funds 
in  proportion  to  the  amount  of  his  policy ;  and  to  the  extent 
of  that  interest  he  was  an  insurer  of  all  other  members. 

It  is  no  answer  to  this  to  say  that  mutual  companies  contem- 
plate only  indemnity  against  loss,  and  not  the  accumulation  of 
a  fund  to  be  divided  among  the  corporators.  This  depends 
Smith.— Vol.  VII.  9 


66  CASES  IN  THE  COURT  OP  APPEALS. 

Mjrgatt  v.  New  York  Protection  Insurance  Companj. 

upon  the  manner  in  which  they  conduct  their  business.  There 
is  nothing  to  prevent  a  mutual  company  from  carrying  on  its 
operations  with  a  view  to  profit  and  dividends.  Indeed,  the 
act  of  1849  plainly  contemplates  that  they  will,  or  at  least 
that  they  may  do  so  when  it  provides,  in  section  21,  that  they 
may  allow  to  parties  contributing  a  cash  capital  a  "  participation 
in  their  (its)  profits." 

But  were  this  question  not  as  clear  upon  principle  as  I  think 
it  is,  it  may  be  regarded  as  settled  by  authority.  What  is 
claimed  on  the  part  of  the  defendants  is,  that  issuing  policies 
for  premiums  payable  in  money  is  not  appropriate  business  for 
a  mutual  insurance  company,  or  at  all  events  for  one  which 
also  takes  premium  notes  subject  to  assessment;  that  it  assimi- 
lates such  company  to  a  joint  stock  company,  which  the  act  of 
1849  does  not  permit ;  and  that  there  is  a  want  of  mutuality 
between  those  paying  cash  premiums  and  those  who  give 
notes. 

These  same  questions  received  the  deliberate  examination  of 
the  Supreme  Court  of  Ohio,  in  the  case  of  The  Ohio  Mutual 
Insurance  Company  v.  Marietta  Woolen  Factory  (3  Ohio  State 
E.,  N.  S.,  848.)  The  company  in  that  case  was  incorporated  in 
1848.  In  1844,  an  act  was  passed  to  amend  the  charter,  which 
contained  two  sections.  Section  1  provided,  in  almost  the 
same  terms  with  the  provision  in  the  defendants'  charter,  that 
any  person  applying  for  insurance  might  elect  to  pay  "  a  certain 
definite  sum  of  money  in  fall  for  such  insurance,"  which  sum 
was  to  be  "in  lieu  and  place  of  a  premium  note."  Section 
2  devoted  the  funds  arising  from  cash  premiums  and  the 
premium  notes,  in  general  terms,  to  the  payment  of  losses 
and  expenses,  saying  nothing  about  assessments,  but  re- 
quired the  cash  fund  to  be  first  exhausted.  .  The  directors  there 
took  ground  precisely  analogous  to  that  taken  here,  viz. :  that 
this  change  in  the  business  of  the  company  changed  its  char- 
acter from  "a  purely  mutual  company"  to  what  they  called 
"  a  mutual  stock  company."  Hence  they  disregarded  the  pro- 
visions in  their  charter,  which  subject  the  premium  notes  to 
contribution  for  such  losses  only  as  should  accrue  while  the 
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makers  were  members  of  the  company;  and  treated  the  cash 
premiums  and  premium  notes  as  joint  capital,  subject  to  be  ap- 
plied indiscriminately  to  all  losses,  except  that  the  cash  premiums 
were  to  be  first  exhausted.  Bakney,  J.,  after  stating  this  con- 
clusion of  the  directors,  said :  "  In  this  we  think  they  were  most 
dearly  wrong.  No  such  radical  change  is  or  was  intended  to  be 
effected  by  this  act  It  was  still  a  mutual  insurance  company, 
with  no  power  in  the  directors  to  control  its  assets  as  an  inde- 
pendent company,  or  to  divert  them  from  the  purposes  to  which 
the  law  and  the  contract  of  the  parties  had  appropriated  them. 
Every  person  insuring,  whether  by  the  payment  of  a  cash  pre- 
mium, or  the  deposit  of  a  premium  note,  still  became  a  member 
f  the  company^  and  this  act  simply  gave  the  election  to  him 
whether  he  would  become  a  member  in  the  one  way  or  the 
other.*1  Again  he  says:  The  cash  premium  belongs  precisely 
where  the  premium  notes,  whose  place  it  takes,  would  belong; 
and  is  subject  to  the  same  appropriation,  with  this  modification ; 
it  must  be  first  applied,  and  no  part  of  it  cab  be  withdrawn 
upon  the  expiration  of  the  policy,  although  it  should  not  have 
been  all  expended.  *  *  *  *  There  is  no  difficulty  in  the 
practical  working  of  this  construction^'1 

This  case  decides  every  point  raised  by  the  defendants  here ; 
because,  although  there  the  taking  of  cash  premiums  was 
authorized  directly  by  the  Legislature,  yet  if  this  did  not  change 
the  character  of  the  company ;  if  it  was  "  still  a  mutual  insur- 
ance company;"  if  those  who  paid  cash  premiums  became 
"  members  of  the  company ;"  and  the  premium  paid  took  the 
place  of  a  premium  note ;  and  if  there  is  no  practical  difficulty 
in  tie  working  of  such  a  system,  then  there  can  be  no  objec- 
tion to  the  adoption  by  the  defendants  of  the  clause  in  their 
charter  which  authorized  it 

But  the  question  under  our  own  statute,  and  in  precisely 
such  a  case  as  that  now  before  us,  has  been  passed  upon  by  the 
Supreme  Court  of  the  United  States  in  the  case  of  the  Union 
Insurance  Company  v.  Hoge  (21  How.  U.  S.  R,  86).  The 
company  in  that  case  was  incorporated  in  this  State  under  the 
law  of  1849,  and  its  charter  was  identical  with  that  of  the  de- 
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fendants  here.  The  action  was  brought  upon  a  policy,  the 
premium  upon  which  had  been  paid  in  money.  The  case  ap- 
pears to  have  been  elaborately  argued,  and  amoog  the  objec- 
tions made  by  the  counsel  for  the  company  to  the  issuing  of 
cash  policies,  is  the  following :  "  That  it  destroys  the  principle 
of  mutuality  which  is  the  leading  characteristic  of  mutual 
companies,  formed  under  the  law  of  1849,  and  confounds  the 
operation  of  a  company  organized  to  do,  business  on  the  mu- 
tual plan*  with  that  of  those  companies  which  are  organized 
on  the  plan  of  stock  companies,  and  which  are  in  their  nature 
and  principles  antagonistic  to  the  mutual  companies."  On  this 
point  the  court,  by  Nelson,  J.,  say :  "It  is  argued,  however, 
that  the  company  in  question  is  a  mutual  insurance  company, 
m  declared  by  the  act;  that  according  to  this  system  the  in- 
sured must  be  a  member  of  it,  and  that  a  person  insured  upon 
*  cash  premium,,  without  any  further  liability,  cannot  be  a  mem- 
bear.  This  argument  is  not  well  founded  either  upon  principle 
0?  authority.  Admitting  that  the  insured  must  be  a  member 
of  the  company,  he  is  made  so  by  the  payment  of  the  cash 
premium.  The  theory  of  a  mutual  insurance  company  is,  that 
the  premiums  paid  by  each  member  for  the  insurance  of  his 
property  constitute  a  common  fund,  devoted  to  the  payment  of 
my  losses  that  may  occur.  Now  the  cash  premium  may  as 
well  reparesent  the  insured,  in  the  common  fund,  as  the  premium 
note*;  and  this  class  of  companies  has  been  so  loiig  engaged  in 
the  business  of  insurance  it  may  well  be  that  they  can  deter* 
Maine,  with  suffimmfc  certainty  for  all  practical  purposes,  the  just 
djffiHiettce  m  the  rates  of  premium  between  cash  and  notes. 
These  mutaud.  companies,  possessing  the  authority  contained  in 
th»8th  section  of  this  charter,  viz.,  to  take  cash  premiums  or 
premium  notes,  are  at  the  present  day  in  operation  in  seve- 
ral of  the  States^  and  it  has  never  been  supposed  that  the  mu- 
ted principle  has  been  thereby  abrogated." 

I  ha v*  quoted  thus  largely  from  the  opinion  of  Judge  Nel- 
son, because  in  my  view  the  extract  given  answers  so  fully 
to-  everf  phase  of  the  argument  for  the  defendant  here  that  there 
»butlitlte»fceesity  ftwr  laying  mora*    When  k  is  oonsidered 
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that  the  term  "  mutual,"  as  applied  to  an  insurance  company 
does  not  import  any  peculiar  and  exact  method  of  producing 
mutuality  in  the  sense  of  equality  among  its  members,  but 
that  it  is  simply  significant  of  an  association  for  the  purposes  of 
insurance,  whose  fund  for  the  payment  of  losses  consists,  not  of 
a  capital  furnished  by  uninsured  parties,  but  of  the  premiums 
mutually  contributed  by  the  persons  insured,  all  difficulty  on 
the  subject  is  at  an  end.  That  such  is  the  import  of  the  term 
appears  not  only  from  the  opinion  of  Judge  Nelson*,  but  from 
all  the  other  authorities  on  the  subject 

The  judgment  in  this  case,  should,  I  think,  be  reversed,  and 
there  should  be  a  new  trial,  with  costs  to  abide  the  result 

Denio,  J.  (Dissenting.)  It  is  conceded  that  the  defendants 
were  incorporated  under  the  general  act  of  1849,  as  a  mutual 
insurance  company ;  and  that  the  contract  of  insurance,  upon 
which  a  recovery  is  claimed,  was  executed  for  the  cash  considera- 
tion of  $9.81  only,  and  without  any  engagement  on  the  part  of 
the  assured  to  be  further  liable  upon  any  event  or  contingency 
whatever;  and  that  the  amount  insured  was  the  sum  of  $872. 
The  insured  was  not  in  any  event  to  have  any  interest  in  the 
money  thus  paid  by  him,  or  in  any  premiums  paid  by  any  other 
parties  effecting  insurance  with  the  company.  The  contract 
was  an  undertaking  by  the  defendants,  in  consideration  of  the 
money  thus  paid,  to  indemnify  him  against  loss  by  fire,  and 
nothing  more. 

The  defendants  were  authorized  to  make  contracts  of  insur- 
ance "  on  the  plan  of  mutual  insurance."  (Act  of  1849,  ch. 
308,  §§  4,  5.)  And  in  addition  to  the  powers  necessary  to  trans- 
act that  business,  including  such  as  might  be  incidental  to  it, 
they  did  not  possess  and  could  not  exercise  any  other  powers. 
(2  R  S.,  600,  §  3.) 

The  general  act  carefully  distinguishes  between  what  it  de- 
nominates the  plan  of  mutual  insurance,  and  the  business  of 
insurance  generally.  It  authorises  the  formation  of  two  classes 
of  insurance  corporations,  founded  wholly  upon  that  distinOi 
tion,  requiring  from  those  which  are  not  upon  the  plan  of  ma- 
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tual  insurance  a  capital  actually  paid,  to  the  amount  of  at  least 
$50,000,  which  is  to  be  invested  in  public  stocks  and  bonds  and 
mortgages,  while  those  which  are  organized  upon  the  mutual 
plan  are  not  obliged  to  furnish  any  actual  capital,  but  may 
commence  business  when  they  have  received  applications  for 
insurance  to  a  certain  amount  and  have  taken  notes  for  the  un- 
earned premiums  in  advance.  (§§  5,  8,  11.)  The  act  denomi- 
nates the  corporations  of  the  former  class  stock  companies, 
and  the  others  mutual  companies.  (§  11.) 

Upon  these  positions  there  can  be  no  controversy  whatever; 
and  the  single  question  in  this  case  is,  whether  the  contract 
upon  which  this  action  is  brought  was  entered  into  between 
the  defendants  and  the  insured  party  in  transacting  a  business 
of  mutual  insur Aice.  If  it  was,  the  contract  is  lawful ;  other- 
wise it  is  illegal  and  void. 

What  then,  is  the  meaning  of  mutual  insurance,  and  how 
does  it  differ  from  the  business  of  insurance  when  carried  on 
by  joint  stock  companies  or  individual  underwriters?  The 
words  import  the  existence  of  reciprocal  relations  among  the 
persons  engaged  in  the  business,  and  that  each  acts  in  return 
or  in  correspondence  with  the  others.  Where  they  are  applied 
to  the  business  of  insurance  they  import  that  the  parties  con- 
cerned are  each  insured  parties,  and  that  at  the  same  time  each 
are  insurers  of  the  others.  We  should  gather  this  idea  from 
the  language  if  there  were  no  known  examples  of  such  a  prac- 
tice to  which  we  might  suppose  that  the  Legislature  had  refer* 
ence.  But  every  business  man,  whether  lawyer  or  layman, 
immediately  associates  with  the  words  a  method  of  conducting 
the  business  of  insurance  well  known  in  this  country  and  to  a 
less  extent  among  most  of  the  civilized  and  commercial  nations 
of  the  world.  By  looking  into  the  books  we  "find  that  a  mu- 
tual insurance  company  is  an  association  of  persons  each  of 
whom  is  desirous  of  insuring  his  property,  and  who  agree  with 
each  other  to  contribute  their  premiums  to  a  common  fund  on 
the  terms  that  each  shall  be  entitled,  in  case  of  loss,  to  an  in- 
demnity out  of  that  fund.  (Angell  on  Life  and  Fire  Insurance, 
§  413 ;  Arnould  on  Insurance,  85 ;  Strong  v.  Harvey,  8  Bing. 
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304.)  It  is  of  course  the  same  thing  i£  in  lieu  of  a  fluid,  the 
parties  to  the  mutual  enterprise  give  written  guarantees  to  be 
responsible  for  losses,  in  the  proportidn  of  their  interest  as  in- 
sured parties,  in  the  form  of  premium  notes.  All  that  is  ma- 
terial to  the  idea  of  mutual  insurance  is,  that  each  of  the  parties 
should  sustain  the  relation  of  an  insured  party  and  of  an  in- 
surer of  each  of  the  others.  Now  the  business  of  insurance 
where  the  mutual  principle  does  not  obtain  is  quite  a  different 
thing.  When  conducted  by  a  joint  stock  company  or  by  a 
corporation,  which  is  now  the  most  usual  methcxj,  it  consists 
in  the  contribution  of  a  capital,  the  proprietors  of  which  guar- 
antee the  full  payment  of  insurance  to  the  policy  holders,  but 
retain  the  entire  profits  of  the  business.  The  assured  has  no 
interest  in  the  premiums ;  they  become  the  property  of  the  in- 
surers as  the  price  of  the  insurance,  and  they  are  at  liberty  to 
apply  them  in  what  manner  they  think  proper.  Enough  has 
been  said  to  show  that  the  two  classes  of  institutions  cannot  be 
confounded  without  an  entire  disregard  of  the  plain  directions 
of  the  statute.  The  distinction  between  them  is  palpable  and 
it  is  fundamental.  One  who  insures  in  a  stock  company 
pays  a  definite  premium  as  a.  consideration  for  the  risk  which 
the  company  undertakes  to  indemnify  him  against,  and  he  has 
no  interest  in  the  result  of  any  other  risk  which  the  company 
may  assume.  He  is  simply  an  insured  party,  and  not  an  in- 
surer. It  is  indifferent  to  him  whether  the  company  accumu- 
lates profits,  or  loses  a  part  of  its  capital,  provided  it  does  not 
become  insolvent  and  thus  unable  to  perform  its  engagements ; 
whereas,. one.  who  insures  in  a. mutual  company  is  a  share* 
holder  in  whatever  the  company  may  possess,  and  may  be  a 
loser  to.  the  amount.of  his  interest  in  the  common  fund,  or  of 
his  premium  note  if  the  provision  for  indemnity  consists  in 
such  notes.  He  is  personally,  to  that  extent,  the  insurer  of  all 
other  parties  who  hold  policies;  and  such  policy  holders  are 
to  the  same  extent  the  insurers  in  his  policy.  Now,  these  de- 
fendants having  organized  under  this  law  as  a  mutual  company, 
besides  their  proper  business  as  a  mutual  company,  have  deli- 
berately entered  upon  the  general  business  of  insurance  as 
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though,  in  addition  to  their  powers  as  a  mutual  company,  they 
were  organized  as  a  stock  company.  The  mutual  branch  of 
their  business,  as  it  appears  from  their  by-laws,  was  organized 
upon  the  system  of  premium  notes  to  be  assessed  for  the  pay- 
ment of  losses,  and  they  have  issued  between  three  and  four 
thousand  policies,  based  upon  such  notes;  and  they  have  be* 
sides  issued  some  five  thousand  policies  like  the  one  held  by 
the  plaintiff,  to  outside  parties,  who  have  no  interest  in  or  con- 
nection  with  the  mutual  enterprise,  and  who  are  ngt  obliged 
to  contribute  anything  towards  the  indemnity  of  each  other,  or 
of  any  of  the  parties  holding  policies  issued  upon  the  mutual 
branch  of  the  business  to  parties  who  have  given  premium 
notes.  The  result  will  be,  if  this  action  can  bfe  sustained,  that 
the  premium  notes  may  be  enforced  for  the  payment  of  losses 
to  parties  who  are  strangers  to  the  mutual  enterprise,  and  who 
can  never  be  made  to  contribute  anything  to  the  indemnity  of 
those  who  have  given  these  notes  if  they  should  sustain  losses 
from  the  risks  which  they  are  insured  against  It  is  no  answer 
to  this  view  to  say  that  the  makers  of  the  notes  have  had  the  * 
benefit  of  the  premiums  paid  by  the  outside  parties.  In  the 
first  place  there  is  no  such  fact  stated  in  the  case;  but  if  it 
were  true,  it  could  only  operate  as  an  equitable  estoppel  against 
the  parties  who  had  knowingly  received  the  illegally  acquired 
premiums,  and  would  have  no  tendency  to  sustain  an  action  on 
the  policy,  which  must  assume  it  to  be  a  legal  contract 

Nor  is  it  any  answer  to  the  objections  against  this  course  of 
business  that  the  charter  contains  a  clause  permitting  it  to  be 
done.  The  associates,  it  seems,  are  empowered  to  frame  their 
own  charter,  subject  to  the  approval  of  the  Attorney-General 
(§§  10,  11) ;  and  that  officer,  in  this  case,  overlooking  the  pro- 
visions referred  to,  certified  that  the  charter  conformed  to  the 
statutes  of  the  State.  The  provision  of  the  act  requiring  the 
approval  of  the  Attorney-General  did  not  enable  him  to  license 
one  of  these  companies  to  violate  the  law,  and  if  an  illegal  pro- 
vision is  found  lurking  in  a  charter  approved  by  him,  it  is  not 
the  less  illegal  because  it  escaped  his  scrutiny.  The  Legisla- 
ture! by  requiring  his  examination  and  certificate^  sought  to 
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guard  against  the  public  inconvenience  which  would  arise  from 
the  existence  of  a  corporation  apparently  authorized  to  pursue 
a  course  forbidden  or  not  authorized  by  law;  but  it  did  not 
authorize  that  officer  to  dispense  with  or  modify  any  of  the 
provisions  of  the  statute. 

There  was  submitted  to  us,  in  the  course  of  the  argument  of 
the  counsel  for  the  plaintiff,  a  reference  to  the  several  special 
charters  which  have  been  granted  by  the  Legislature  from  the 
earliest  period  down  to  the  present  time,  and  an  abstract  of  the 
principal  provisions  of  several  of  them*  The  argument  de- 
duced from  them  was,  that  the  Legislature  had  in  some  of  them 
recognized  a  course  of  business  similar  to  that  pursued  by  the 
defendants  in  this  case,  as  falling  within  the  description  of  mu- 
tual insurance.  In  some  of  them  the  method  of  working  out 
the  feature  of  mutuality  is  not  prescribed,  as  in  the  case  of  the 
earliest  one,  the  Washington  Mutual  Assurance  Company, 
chartered  in  1802  (Laws,  152).  There  was  no  joint  stock  to  be 
contributed,  but  each  assured  party  was  to  be  a  member  of  the 
company.  There  could  be  no  policy,  therefore,  to  outside 
parties.  Each  party  holding  a  policy  would  be  an  insurer  and 
an  assured.  .  In  the  Schoharie  Mutual,  chartered  in  1831  (Laws, 
280),  the  idea  of  mutuality  was  obtained  by  a  provision  in  the 
ninth  section,  by  which  the  parties  insured  were  obliged  to 
indemnify  the  directors  in  proportion  to  the  amounts  respec- 
tively insured  by  them  in  the  company.  It  seems  to  have  been 
assumed  that  the  directors  would  have  to  pay  the  losses,  and 
that  the  contribution  of  the  adventurers  would  be  enfotced 
under  that  section.  These  two  instances  present  the  most  im- 
perfect of  the  schemes  for  effectuating  the  mutual  feature ;  and 
without  goitig  through  the  list,  it  is  sufficient  to  say  that  I  find 
nothing  in  any  of  them  giving  any  countenance  to  the  suggestion 
that  an  insurance  could  be  made  by  a  mutual  company,  not 
also  specially  authorized  by  law  to  do  a  general  insurance  busi- 
ness, in  favor  of  a  person  who  was  not  at  the  same  time  respon- 
sible in  some  way  as  an  insurer  of  the  others. 

There  is  a  class  of  cases  where  the  company  was  originally 
incorporated  as  a  mutual  insumnce  company,  and  was  after- 
Smith.—Vol.  VIL  10 
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wards  authorized  by  "a  special  statute  to  transact  a  general 
business  like  a  stock  company.  The  Mutual  Insurance  Company 
of  the  City  and  County  of  Albany  is  a  sufficient  type  of  that 
kind  of  legislation.  It  was  incorporated  in  1836  (Laws,  315),# 
upon  the  pattern  of  the  Madison  County  Company,  the  plan 
of  mutuality  being  arranged  by  means  of  premium  notes.  It 
was  amended  by  an  act  of  the  Legislature  in  1848  (Laws,  66). 
A  person  applying  for  insurance  was  authorized  to  pay  the 
company  "  a  certain  definite  sum  of  money  in  full  for  such 
insurance,  which  said  sum  (it  was  declared)  shall  be  in  lieu  and 
place  of  a  premium  note ;"  and  it  was  further  declared  that 
such  person  should  not  be  liable,  during  the  continuance  of 
his  policy,  for  any  sum  beyond  the  amount  thus  originally  paid. 
By  another  section,  the  money  thus  received  was  made  liable 
for  losses  and  expenses,  and  was  to  be  first  expended  for  these 
purposes,  before  any  resort  could  be  had  to  the  premium  notes. 
Several  other  mutual  companies  were  amended  in  a  similar 
manner.  The  power  of  the  Legislature,  by  a  prospective 
enactment,  to  enlarge  the  powers  of  a  mutual  insurance  com- 
pany so  as  to  permit  it  to  transact  a  business  in  which  there 
should  be  no  feature  of  mutuality  cannot  be  doubted.  This 
is  precisely  what  was  done  in  this  case.  It  is  perfectly  plain 
that  the  parties  taking  policies  under  this  amendment  did  not 
assume  any  mutual  relations  with  each  other,  or  with  those 
who  had  taken  out  policies,  upon  giving  premium  notes.  They 
assumed  the  position  of  insured  parties,  and  did  not  become  in 
any  sense  insurers.  As  they  were  authorized  to  take  policies 
in  a  mutual  company,  and  were  not  to  assume  mutual  relations, 
it  was  carefully  provided,  as  was  fit  and  proper,  that  they 
should  incur  no  liability  as  the  insurers  of  the  others,  and  in 
effect  that  they  should  have  no  interest  in  the  mutual  business  of 
the  company.  This  was  done  by  the  provision  that  the  sum  to 
be  paid  by  such  parties  should  be  "  in  full  for  such  insurance, " 
and  that  they  should  not  be  liable  in  any  event  to  pay  any 
further  sum.  It  is  altogether  probable  that  the  companies  ob- 
taining these  additional  powers  were  able  to  show  to  the  Legis- 
lature that  they  had  accumulated  a  Capital  in  the  course  of  their 
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mutual  business  which  rendered  it  safe  for  them  and  for  the 
public  to  engage  in  a  general  insurance  business  as  though  they  * 
had  contributed  a  capital  stock.  So  far  from  proving  that  the 
business  thus  authorized  is,  or  was  considered  by  the  Legislature 
to  be,  a  species  of  mutual  insurance,  the  legislation  referred  to 
presents  the  contrary  view  in  a  very  strong  light,  The  dis- 
crimination between  the  original  members,  bound  together  and 
made  responsible  for  each  other's  losses  by  means  of  the  system 
of  premium  notes,  and  the  new  parties  authorized  to  come  in 
upon  precisely  the  same  kind  of  contract  which  exists  between 
insurance  companies,  not  mutual,  and  their  customers — and 
whose  cases  are  carefully  placed  without  the  influence  of  the 
mutual  principle — marks  the  difference  between  the  two  species 
of  transactions  as  sharply  as  any  argument  which  could  be  pre- 
sented. The  similarity  of  language,  amounting  almost  to 
identity,  between  the  provisions  in  the  defendants"  charter  and 
the  act  amending  the  Albany  charter,  shows  that  it  was 
intended  by  the  persons  who  framed  the  first  named  instrument 
to  do  by  their  own  authority  what  it  required  the  whole  legis- 
lative power  of  the  State  to  accomplish  in  the  other  case. 

I  have  never  entertained  the  opinion  that  the  system  of  pre- 
mium notes  was  an  essential  feature  of  mutual  insurance.  I 
refer  to  it  as  only  one  of  several  methods  by  which  mutual 
relations  may  be  created  among  parties  embarking  in  that  busi- 
ness. In  White  v.  Haight  (16  N.  Y.,  310),  I  expressed  the 
opinion,  founded  upon  an  examination  of  most  of  the  charters 
of  mutual  companies  which  had  been  granted  by  the  Legisla- 
ture, that  the  principle  of  mutuality  had  theretofore  been 
worked  out  by  two  methods  only — by  means  of  premium  notes 
operating  as  mutual  guarantees  by  each  of  the  adventurers  in 
fevor  of  all  the  others,  and  by  a  provision  for  an  aunual  account- 
ing by  which  each  insured  party  was  secured  a  share  of  the  profits 
in  proportion  to  the  premiums  paid  by  him.  A  further  exami- 
nation of  the  charters,  aided  by  the  list  and  abstracts  which  have 
been  furnished,  has  confirmed  me  in  this  opinion ;  for,  indepen- 
dently of  the  cases  in  which  the  power  to  transact  a  general  in- 
surance business  has  been  engrafted  upon  mutual  charters,  as  in 
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the  amendments  to  the  Albany  charter,  which  are  quite  aside 
"from  the  subject,  and  in  the  few  early  charters  where  the  method 
of  establishing  mutual  relations  was  not  pointed  out,  the  two 
inodes  referred  to  seem  to  be  the  only  ones  which  have  received 
the  sanction  of  the  Legislature.  But  I  am  far  from  thinking  that 
the  companies  organized  under  the  general  act  are  confined  to 
any  particular  system.  The  act  leaves  the  associates  perfectly  • 
free  to  organize  such  method  of  establishing  mutual  relations 
as  they  may  see  fit ;  only  they  cannot,  under  the  pretense  of 
carrying  on  mutual  insurance,  make  contracts  for  insurance 
into  which  the  mutual  principle  does  not  enter  at  all.  The 
premiums  may  be  required  to  be  paid  in  cash,  as  in  the  com- 
panies chartered  in  the  city  of  New  York,  with  a  provision  for 
dividing  the  profits  in  proportion  to  the  premiums  paid ;  or, 
only  sufficient  may  be  exacted  from  the  insured  to  pay  the  ex- 
penses, leaving  the  losses  to  be  made  up  by  assessments  upon 
the  guarantee  notes;  and  it  may  be  that  a  combination  of  the 
two  methods  might  be  adopted  which  would  secure  the  same 
general  result.  If  applicants  were  permitted  to  execute  a  guar- 
antee, or  pay  an  amount  qf  money,  at  their  election,  with  a. 
provision  that  the  money  should  be  invested  by  the  company 
for  their  benefit,  and  be  repaid  to  them  with  its  accumulations, 
so  far  as  it  should  not  be  required  to  pay  the  proportion  of 
losses  and  expenses  which  those  who  have  paid  it  ought  to 
contribute,  the  arrangement  would  not  seem  to  me  objectionable. 
Under  the  provisions  in  the  defendants'  charter,  the  insured 
parties  might  give  notes  or  pay  money ;  but  then  those  who 
paid  money  paid  it  "in  fiill  for  the  insurance,"  and  assumed  no 
responsibility  as  to  the  other  risks,  while  those  who  gave  notes 
were-liable  to  be  assessed  to  their  full  amount  for  the  payment 
of  all  losses  which  should  be  sustained  by  the  other  insured 
parties.  I  am  unable  to  discover  any  mutuality  between  these 
two  classes  of  dealers,  and  am  quite  sure  none  can  be  pointed 
out 

It  has  been  aTgued  that  a  kind  of  mutuality  may  exist  be- 
tween two  classes  of  insured  parties  where  the  individuals 
of  one  class  undertake,  by  means  of  premium  notes,  to  be  re- 
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sponsible  in  certain  proportions  for  the  losses  which  any  of  the 
others  may  sustain,  and  those  of  the  other  class  pay  money  in 
full  for  their  respective  insurance.  The  argument  is  that  a 
sum  of  money  to  be  paid  down  may  be  determined  upon,  which 
shall  be  equivalent  to  an  undertaking  to  indemnify  against  a 
particular  kind  of  casualty,  and  that  it  is  to  be  intended,  in 
favor  of  the  policy  of  insurance  in  this  case,  that  the  insured 
were  brought  within  the  principle  of  mutuality  by  means  of 
the  adjustment  of  the  premiums  upon  this  theory.  In  the  first 
place,  there  is  nothing  in  the  charter  or  by-laws  of  the  company, 
both  of  which  are  before  us,  which  indicates  the  existence  of 
any  such  theory,  or  which  tends  to  show  that  the  persons  who 
under  this  charter  should  pay  money  in  full  of  their  insurance 
would  be  required  to  pay  any  other  or  different  amount  than 
that  usually  exacted  from  insured  parties  upon  the  same  risks 
in  other  companies.  Prima  facie,  the  payment  of  a  given  sum 
in  full  for  a  particular  hazard  will  be  taken  to  be  the  estab- 
lished price  of  such  a  risk,  and  any  person  who  sets  up,  in  a 
particular  case,  that  the  amount  was  arrived  at  by  the  applica- 
tion of  other  principles  must  show  it  In  the  next  place,  it 
appears  aflirmatively  in  this  case  that  no  such  theory  was 
adopted.  By  the  5th  section  of  the  by-laws  the  proportion  is 
stated  between  the  premium  notes,  which  were  liable  to  be  as- 
sessed for  their  full  amount,  and  the  cash  premiums ;  by  which 
it  appears  that  the  cash  premiums  were  one-tenth,  and  one- 
twentieth  of  the  amount  of  the  notes,  there  being  two  classes 
of  notes  called  the  small  ones  and  the  large  ones.  We  cannot 
intend  that  any  mutuality  was  designed  between  two  persons, 
one  of  whom  pays  $1  in  full  and  the  other  executes  an  en- 
gagement to  be  responsible  for  casualties  to  an  amount  not  ex- 
ceeding $20. 

But  under  the  provision  in  question  in  this  charter,  any  per- 
son applying  for  insurance  may  pay  a  definite  sum  of  money 
nx  full  for  the  insurance.  If  any  person  may  do  it,  all  the 
persons  who  wish  to  be  insured  may ;  and  thus  we  have  an 
insurance  company  in  which  the  insured  parties  have  no  rela- 
tion with  each  other,  but  each  one  haa  paid  in  full  for  his  risk 
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to  the  corporation,  and  the  corporation  has  undertaken  to 
indemnify  him,  and  there  is  no  other  contract  in  the  case. 
This  is  precisely  the  course  of  business  of  stock  companies, 
and  if  a  mutual  company  may  thus  transact  its  business,  there 
is  no  difference  between  them.  The  position  is  that  a  sum 
certain  contributed  by  one  man  may  be  so  adjusted  as  to  be 
substantially  equivalent  to  the  guarantee  of  another  against 
the  casualties  of  fire.  That  is  true  in  a  certain  sense,  and  it  is 
the  principle  upon  which  the  rates  of  premium  are  ordinarily 
arrived  at.  The  companies  fix  upon  such  rates  of  premium 
as  that,,  upon  the  calculation  of  the  chances  of  an  extensive 
business,  running  through  a  course  of  years,  they  will  receive 
an  aggregate  amount  of  money  sufficient  to  pay  all  the  losses, 
the  expenses  of  the  office,  and  a  certain  profit  upon  the  funds 
employed.  This  is  precisely  what  the  argument  supposes  may 
take  place  between  a  mutual  company,  representing  the  makers 
of  the  premium  notes  on  the  one  hand,  and  the  parties  who 
obtain  policies  upon  the  payment  of  a  fixed  sum  in  cash,  on 
the  othfer,  except  that  no  addition  is  made  to  the  rate  for  interest 
on  capital;  none  being  required.  There  is  no  doubt  a  sort  of 
mutuality  between  parties  thus  dealing.  If  the  terms  are  fairly 
adjusted,  the  payment  of  money  and  the  engagement  of  indem- 
nity are  just  equivalent  to  each  other.  It  is  the  same  kind  of 
mutuality  which  obtains  between  buyer  and  seller  in  contracts 
of  sale:  between  employer  and  employed  in  contracts  for  ser- 
vices :  and  borrower  and  lender,  and  the  like.  But  such  par- 
ties are  not  mutual  vendors,  mutual  employers  and  mutual 
lenders.  So,  in  the  businesp  of  insurance,  the  man  who  pays 
a  fixed  sum  to  be  insured,  and  does  not  assume  any  hazard  for 
any  other  person,  may  be  considered  as  engaged  in  a  matter  in 
some  sense  mutual,  but  he  is  not  a  mutual  insurer,  for  he  is  not 
an  insurer  at  alL  So  of  the  assured  in  this  case ;  if  he  is  a 
party  to  a  business  of  mutual  insurance,  he  must  have  insured 
his  associates  as  a  consideration  for  being  insured  himself  To 
be  a  mutual  insurer,  he  must  in  the  first  place  be  an  insurer. 
An  insurer  is  a  person  who  undertakes  to  indemnify  another 
against  certain  risks.    They  may  happen,  or  they  may  not| 
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and  the  essence  of  the  contract  is  the  assumption  of  the  hazard. 
If  he  assumes  no  hazard — if,  when  he  has  paid  his  money,  he  is 
under  no  further  liability — he  cannot  be  in  any  conceivable 
sense  an  insurer;  and  if  not  an  insurer  at  all,  he  cannot  be  a 
mutual  insurer;  and  unless  by  his  policy  he  becomes  a  mutual 
insurer,  it  cannot  be  said  that  the  contract  was  made  in  the 
course  of  carrying  on  the  business  of  mutual  insurance. 

The  21st  section  of  this  act  has  been  sometimes  relied  on  to 
sustain  policies  like  the  one  Tinder  consideration.  It  would  be 
enough  to  say  that  no  such  capital. as  the  section  refers  to  has 
been  furnished  to  the  defendants,  and  that  therefore  the  provi- 
sion has  no  application  to  them.  But  the  section  has  not*  I 
think,  any  bearing  upon  the  question  in  any  case.  It  is  in 
substance  an  authority  to  the  mutual  companies  to  borrow 
money,  and  to  allow  the  lender  not  only  an  interest  dh  the 
amount,  but  a  participation  in  the  profits  of  the  business  besides. 
As  the  money  is.to  be  liable,  like  capital  stock,  to  the  payment  of 
the  company's  debts,  it  was  but  reasonable  that  the  lenders 
should  be  permitted  to  contract  for  an  advantage  proportionate 
to  the  risk  of  losing  the  principal.  It  resembles  somewhat 
lending  upon  bottomry  or  respondentia ;  but  I  do  not  perceive 
that  it  t>ears  at  all  upon  the  question  whether  a  mutual  company 
can  make  a  policy  for  a  sum  certain  where  the  insured  does 
not  take  the  obligations  of  an  insurer  upon  himself 

I  think  the  judgment  of  the  Supreme  Court  was  right,  and 
that  it  ought  to  be  affirmed. 

Welles,  J.,  also  delivered  a  dissenting  opinion.  After  a  line 
of  argument — corresponding  so  nearly  with  that  of  Denio,  J.,  as 
to  render  its  repetition  unnecessary — to  show  that  the  act  regards 
the  systems  of  joint  stock  and  mutual  insurance  as  distinct  and 
inconsistent;  that  it  provides  only  for  these  two;  requires  each 
company  to  declare  in  its  charter  which  of  the  two  it  will 
adopt;  and  that  having  made  its  election  of  either,  it  derives 
no  power  under  the  act  to  insure  upon  the  other  plan,  and  is 
forbidden  by  the  general  laws  from  exercising  powers  not  so 
derived,  the  learned  judge  proceeded : 
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It  is  a  fair  inference,  and  should  be  assumed,  that  this  policy 
was  issued  under  the  provision  last  referred  tb,  of  the  8th  sec- 
tion of  the  charter,  as  there  is  no  color  or  semblance  of  autho- 
rity for  it  elsewhere,  either  in  the  charter  or  the  act 

The  true  construction  of  this  provision,  authorizing  persons 
so  electing  to  insure  upon  paying  a  cash  premium  in  fall  for 
the  insurance,  and  in  lieu  of  a  premium  note,  unquestionably 
is,  that  such  insurances  might  be  made  upon  a  different  con- 
sideration than  is  required  of  persons  giving  a  premium  note. 
The  language  is,  that  they  "may  pay  a  definite  sum,  to  be  fixed 
by  said  corporation-"  It  was  beyond  all  doubt  intended  to  allow 
the  company  to  issue  policies  for  cash  premiums  paid  at  the 
time  at  the  same  per  cent  upon  the  amount  insured  as  stock 
companies  usually  adopt  If  the  charter  in  this  respect  can  be 
sustained,  there  is  clearly  nothing  to  hinder  a  company  thus 
organized,  immediately  upon  commencing  business,  to  depart 
from  the  plan  of  mutual  insurance,  and  to  transact  all  its  busi- 
ness on  the  principle  of  a  joint  stock  company,  without  a  dol- 
lar of  cash  capital  paid  in,  and  in  palpable  evasion  of  the  ex- 
press requirements  of  the  act,  as  the  course  adopted  and  pur- 
sued by  the  defendant  fully  illustrates. 

The  circumstance  that  it  has  in  fact  transacted  some  of  its 
business  on  the  mutual  plan,  does  not  weaken  this  view  in  the 
least  It  is  a  mere  question  of  power;  and  if  the  defendant 
could  depart  from  that  principle  in  any  portion  of  its  business, 
no  good  reason  can  be  conceived  why  it  eould  not  abandon  it 
altogether,  and  issue  all  its  policies  of  insurance  for  such  cash 
premiums  as  the  corporation  should  direct,  in  fall  for  the  riskB, 
and  without  any  premium  note  or  other  obligation  or  liability 
on  the  part  of  the  persons  insured  for  the  payment  of  losses  or 
expenses,  and  thus  become  practically  a  joint  stock  corporation, 
or  rather  a  company  organized  under  die  act,  prosecuting  bu- 
siness in  maimer  and  form  as  a  joint  stock  company,  without 
any  stock  paid  in  or  invested,  as  expressly  required  by  the  act 

If  any  argument  ean  be  drawn  from  the  history  of  the  legis- 
lation on  the  subject  of  insurance,  bearing  on  the  question 
under  consideration,  instead  of  being  in  support  of  the  validity 
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of  the  policy  in  question,  is  Against  it  That  legislation  has 
been  varied  and  fluctuating,  evincing  an  unsettled  state  of  the 
public  mind  on  the  subject  Mutual  insurance  corporations  have 
been  the  invention  of  the  present  century.  When  first  intro- 
duced they  were  purely  mutual.  When  chartered  to  transact 
business  simply  on  that  plan,  it  was  never  supposed  they  pos- 
sessed any  corporate  power  to  make  insurance  on  the  joint 
stock  principle.  The  two  plans  are  so  diametrically  opposite 
in  their  structures,  and  so  incompatible  in  their  operations,  that 
it  would  be  regarded  by  any  intelligent  court  an  unwarrantable 
assumption  of  power  not  given  in  a  mutual  insurance  charter. 
At  a  later  period,  mutual  companies  were  chartered  with 
power  to  issue  policies  for  cash  premiums  paid  in  fUll  for 
the  rides;  and  later  still,  companies  in  existence  and  in  opera- 
tion upon  the  mutual  principle  only,  have  procured  amend- 
ments of  their  charters  by  which  such  power  has  been  added. 
This  shows  that  in  the  opinion  of  the  Legislature  the  power 
did  not  exist  in  the  absence  of  the  legislative  grant 

The  Constitution  of  1846  (art  8,  §  1),  allowed  corporations 
to  be  formed  under  general  laws,  and  declared  that  they  should 
not  be  created  by  special  act,  except  for  municipal  purposes, 
and  in  eases  where,  in  the  judgment  of  the  Legislature,  the 
object  of  the  corporation^  could  not  be  attained  under  general 
laws. 

The  first  general  law  on  the  subject  of  insurance  corpora- 
tions passed  after  the  adoption  of  the  Constitution,  was  the  act 
of  April  10th,  1849.  That  law,  as  has  been  shown,  contem- 
plated the  formation  of  insurance  corporations  of  only  the  two 
descriptions  mentioned,  in  respect  to  the  plan  of  operations, 
and  to  be  at  the  election  of  the  corporators  which  plan  to 
adopt  This  act  is  the  organic  law  of  all  corporations  organ- 
ized under  it,  which  can  no  more  transcend  the  powers  intended 
to  be  conferred  by  it  upon  them  than  Congress  can  assume  and 
exercise  powers  not  delegated  by  the  Constitution  of  the  United 
States-  If  a  company  should  be  organized  with  a  charter 
allowing  the  exercise  of  its  corporate  powers,  by  transacting 
insurance  business  on  both  of  the  plans  mentioned,  fodiacrimi* 
Smith.— Vol.  VIL  11 
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nately,  it  would  constitute  a  third  class,  for  which  the  act  makes 
no  provision.  It  is  reasonable,  therefore,  to  suppose  that  the 
framers  of  the  Constitution  intended,  by  the  provision  referred 
to  in  that  instrument,  among  other  things,  to  check  the  fluctu- 
ations of  legislation  cm  the  subject  of  insurance,  as  well  as 
other  corporations  not  municipal,  and  to  bring  about,  by  means 
of  general  laws,  a  greater  uniformity  in  their  features  and  prin- 
ciples of  operation. 

The  conclusion  to  which  I  have  arrived,  after  much  reflec- 
tion and  a  careful  consideration  of  all  the  provisions  of  the  act 
under  which  the  defendant  was  organized,  is,  that  the  provision 
of  its  charter  allowing  persons  to  insure  for  cash  premiums, 
paid  in  full  for  the  risks  and  in  lieu  of  the  premium  note,  was 
inconsistent  with  its  declared  mode  and  manner  in  which  the 
corporate  powers  given  under  and  by  virtue  of  the  act  were  to 
be  exercised.  That  having,  in  pursuance  of  the  10th  section 
of  the  act,  declared  in  its  charter  such  mode  and  manner  to  be 
that  of  mutual  insurance,  and  having  been  organized  as  a 
mutual  insurance  company,  the  corporation  possessed  no  power 
to  transact  insurance  business  on  any  other  plan.  That  the 
policy  of  insurance  upon  which  the  action  was  brought  was 
not  a  mutual  insurance  policy,  and  the  contract  contained  in 
it  was  therefore  unauthorized  and  void,  as  being  out  of  and 
beyond  the  corporate  power  of  the  defendant  to  make. 

Comstock,  Ch.  J.,  was  for  reversal  on  the  ground  first  dis- 
cussed in  the  opinion  of  Selden,  J.  Davies,  Clerke,  Bacon 
and  Weight,  were  understood  to  concur  fully  in  Judge  Sel- 
den's  opinion. 

Judgment  reversed,  and  new  trial  ordered 


The  People  v.  Wheeler  et  al 

A  oommiaaoaer  of  highways  is  not  a  judicial  officer  within  the  statute  pro- 
hibiting judges  taking  part  in  proceedings  in  which  a  relative  within  the 
ninth  degree  is  interested 
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The  applicant  for  the  discontinuance  of  a  highway  is  not  a  party  within  the 
meaning  of  the  statute.  The  public  is  the  real  party  in  interest  The 
applicant  acts  on  it&  behal£ 


Appeal  from  the  Supreme  Court.  Certiorari  to  review  the 
proceedings  of  the  commissioners  of  highways  of  the  town  of 
Dover  in  discontinuing  a  highway.  After  the  commissioners 
had  made  their  return  to  the  writ,  they  certified,  in  obedience 
to  a  requisition  from  the  Supreme  Court,  that  one  of  them  who 
lad  acted  throughout  the  proceedings  was  a  brother  of  the 
person  upon  whose  application  they  had  been  instituted  At 
&  general  term  in  the  second  district,  judgment  was  rendered, 
setting  aside  the  proceedings  of  the  commissioners  with  costs, 
from  which  they  appealed  to  this  court 

Joseph  F.  Barnard,  for  the  appellants. 
John  K.  Porter,  for  the  respondents. 

Wright,  J.  The  appellants,  on  the  application  of  a  person 
liable  to  be  assessed  for  highway  labor,  and  after  the  certificate 
of  twelve  disinterested  freeholders  had  been  delivered  to  them, 
as  required  by  law,  made  and  signed  an  order  discontinuing  a 
road  as  useless  and  unnecessary.  The  order  was  regular,  and 
fully  complied  with  the  requirements  of  the  statute,  and  the 
commissioners  were  shown  to  have  acquired  jurisdiction  over 
the  subject  matter. 

The  Supreme  Court  reversed  the  proceedings  of  the  com* 
missioners,  and  awarded  costs  against  them,  on  the  single 
ground,  not  appearing  in  the  record,  that  the  applicant  for  the 
discontinuance  of  the  road  was  a  brother  of  one  of  the  com- 
missioners who  took  part  in  the  proceedings,  concurred  in  the 
determination  to  discontinue  the  road,  and  signed  the  order  to 
that  effect  We  think  the  judgment  cannot  be  sustained,  for 
leasons  that  will  be  briefly  stated. 

1.  The  record  did  not  show  that  the  applicant  was  ^elated  to 
the  commissioner,  and  the  court  below  assumed  to  act  upon 
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a  fact  net  appealing  therein,  and  which  the  commigaionera  were 
not  required  by  the  court  to  return.  The  main  inquiry  on 
certiorari  relates  to  the  power  or  jurisdiction  of  the  inferior  tri- 
bunal, and  the  question  can  only  be  determined  by  matters  ap- 
pealing in  the  record.  When  an  examination  into  collateral 
Jhcts,  not  properly  appearing  in  the  record,  is  desired,  to  show 
want  of  power  or  jurisdiction,  the  appropriate  remedy  is  not 
by  certierari.  The  record  in  this  case  properly  included  the 
application,  the  certificate  of  the  freeholders,  and  the  order  of 
the  commissioners ;  or,  at  most,  a  history  and  recital  of  all  the 
official  acts  of  the  commissioners  in  the  course  of  the  proceed- 
ings for  discontinuing  the  road.  The  original  return  of  the 
commissioners  contained  all  that  they  were  required  by  the 
exigencies  of  the  writ  to  return.  The  record,  therefore,  did 
not  and  could  not  show  that  the  applicant  was  a  brother  of  one 
of  the  commissioners ;  and  it  wa*  only  by  what  i?  called  in 
the  Case  an  additional  return,  compelled  by  the  Supreme  Court, 
that  this  collateral  fact  appeared  on  which  a  reversal  of  the 
proceedings  was  grounded.  The  judgment,  therefore,  was  pre- 
dicated upQi*  a  fy$  pot  appearing  in  the  record,  nor  called  for  by 
the  exigency  of  the  writ,  and  in  reapeot  to  which  the  writ  itself 
tbqqgit  cflTflTryfflding  divers  extraneous  and  irrelevant  matters 
tobeogffified  and  returned,  made  no  allusion.  The  proper 
feoprd,  of  ths  sfctoitosy  proceeding*  for  diecwtinuing  the  road, 
from  tibeij  Jj^ptaqn  to  the  making  of  the  final  order  by  the 
Qmn#mw*W>  shows  bq  relationship  existing  betweeii  the  ap- 
plicant and  either  of  the  commissioners. 

%  if  it  were  conceded  that  the  applicant  was  a  brother  of 
m$  ef  the  oamjwasionetB  wka  made  the  osdear  to  discontinue 
the  peed,  the  aeiioii  of  auch  vmimmexw,  m  conjunction  with 
lm  afleociafra,  waanot  such  a*  irregularity,  or  usurpation  of 
power,  as  to  vitiate  the  proceeding*  Thij  involves  the  single 
Mquir^  whelks?  a  eoBuaiauoaer  of  highways  i»  incompetent 
taaot,  wheae  the  applicant  for  die  discontinuance  of  a  public 
road  is  his  brother.  The  only  judicial  power  exercised  by  the 
eoHHnijMioney  waa  in  deciding,  ia  eo^unction  with;  his  aeso- 
etafc^  to  diseonturc*  the  road,  afl^theeertjifieateof  the  free- 
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holders,  that  it  was  useless  and  unnecessary,  had  beeft  delivered 
to  them.  The  summoning  and  swearing  of  the  freeholders  weref 
ministerial  acts.  It  may  be  admitted,  that  the  statutory  provi- 
sion disqualifying  a  judge  of  any  court  from  sitting  as  tfuch  in 
any  cause  in  which  he  would  be  excluded  from  being  &  juror' 
by  reason  of  consanguinity  or  affinity  to  either  of  the  parties, 
is  but  declaratory  of  a  universal  principle,  applicable  to  all  who 
acre  clothed  by  law  with  judicial  functions.  No  judge  or  office* 
exercising  judicial  authority  should  take  part  in  the  decisfcta  of 
any  matter  or  controversy,  in  which  he  is  personally  interested, 
nor  in  any  cause  in  which  he  would  be  excluded  as  ajurorfrom 
consanguinity  to  either  of  the  parties  personally  interested  in 
the  litigation  or  matter  to  be  judicially  determined.  Bat  the 
difficulty  lies  in  applying  the  principle  to  the  case  &  hand,  o* 
rather  in  bringing  the  case  within  the  reason  of  the  tule.  An 
applicant  for  the  discontinuance  of  a  public  highway  can  hi  no 
just  or  proper  sense  be  termed  a  party  to  a  eattte  o*  judicial 
controversy.  The  statute  empowers  any  person  liable  to  be 
assessed  for  highway  labor  to  initiate  the  proceeding  fey  an  ap- 
plication to  writing  addressed  to  the  commissioAert  <tf  the  town 
in  which  he  resides,  but  he  can  do  nothing  more,  and  beyond 
thai  act  he  has*  no  control,  nor  is  he  reooghized  as  a  party  ifi 
the  subsequent  proceedings.  Indeed,  the  initiatory  act  anxrtmts 
to  nothing,  unless  the  freeholder  certify  that  the  road iB  uaelees 
and  unnecessary.  It  is  not  the  proceeding  of  the  applicant  in 
the  determination!  of  which  he  has  an  exclusive  personal  interest^ 
nor  is  it  has  cause  in  a  judicial  sense.  Indeed,  the  statute  doea 
not  contemplate  that  the  applicant  should  have  afcy  direct  per- 
0M«1  interest  m  the  determination  The  public,  a*d  not  the 
applicant,  a*e  substantiaily  the  parties  to  the  proceeding;  and 
it  is  tke  public,  and  not  the  appKewt  exclwVely,  that  is  inter- 
ested in,  and  to  be  affected  by  the  dxercise  of  the  power  en- 
trusted to  the  commissioners,  it  is  o*  the  grouted  of  bibs,  w* 
pate*  from  interest  m,  or  relatitmship  to  the  partes  interested 
m  a  judicial  controversy,  that  the  judge  is  disqualified  from 
acting;  but  the  reason  of  the  role  can  have  no  application  to  a 
proceeding  of  this  natra^  whereai  the  iw%  iirtej««ted  parties 
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are  the  public,  and  the  exercise  of  the  judicial  functions  of  the 
officer  or  board  of  officers  is  dependent  on  and  can  only  fol- 
low a  strict  pursuit  of  the  provisions  of  the  statute.  It  would 
certainly  surprise  the  public  and  the  profession  to  learn  that  a 
commissioner  of  highways  is  legally  incapacitated  from  acting 
in  any  proceeding  for  laying  out  or  discontinuing  a  public  road, 
when  the  applicant  is  a  brother  or  cousin  of  such  commissioner, 
or  even  more  remotely,  related  to  him.  The  case  of  Oakley  v. 
AspinwaU  (3  Comst.,  547),  is  no  authority  for  such  a  position. 
The  judgment  of  the  Supreme  Court  should  be  reversed, 
with  costs  of  the  appeal  to  this  court. 

Dbnio,  J.  The  Supreme  Court  reversed  the  order  of  the 
commissioners  because  the  brother  of  one  of  their  number  was 
the  applicant  for  the  discontinuance  of  the  highway.  The 
statute  disqualifying  judges  under  certain  circumstances  does 
not  reach  the  case.  It  applies  only  to  judges  of  courts,  and 
the  commissioners  do  not  fall  within  that  denomination.  I  do 
not  think  there  is  a  close  analogy  between  the  cases.  An 
act  of  public  administration,  though  requiring  the  exercise  of 
judgment,  is  quite  a  different  thing  from  the  dispensing  of 
justice  between  man  and  man ;  and  although  a  public  officer 
ought  not  to  act  in  a  matter  in  which  he  has  a  private  interest, 
the  objection  is  not  so  strong  where  he  is  only  connected  by 
consanguinity  with  a  person  who  has  such  an  interest.  The 
management  of  the  internal  affairs  of  towns  and  villages  is 
intrusted  to  such  of  the  inhabitants  as  may  be  selected  by  the 
suffrages  of  the  other  inhabitants;  and  many  of  the  subjects  of 
administration  are  such  as  affect  the  private  interests  of  a  large 
number  of  the  people  of  the  town.  A  rule  which  should  pre- 
clude the  officer  from  acting  in  all  cases  where  a  relative  within 
the  prohibited  degree  had  an  individual  interest,  would,  I  pre- 
sume, be  found  quite  inconvenient  Take  the  case  of  assessors, 
for  instance:  Under  the  rule  contended  for,  no  assessor  could  take 
part  in  the  valuation  of  the  property  of  any  of  his  relatives 
within  the  ninth  degree  of  consanguinity ;  and  so  of  the  audit- 
ing of  town  and  county  charges,  and  many  other  subjects. 
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The  common  law  disqualifies  one  from  acting  as  a  juror  in  such, 
cases,  and  the  statute  has  extended  the  disqualification  to  judges 
of  courts.  To  enlarge  the  rule  still  further,  so  as  to  embrace 
administrative  officers,  requires,  in  my  opinion,  an  act  of  the 
legislature. 

But  it  does  not  appear  that  Thomas  Wheeler  had  any  pecu- 
niary interest  in  t\e  question  whether  the  road  should  be  dis- 
continued or  not  All  that  is  stated  is,  that  he  was  an  inhabi- 
tant of  the  town,  and  liable  to  be  assessed  for  highway  taxes. 
This  was  no  doubt  true  of  the  commissioners  themselves,  and 
of  all  of  that  class  of  officers  in  the  several  towns*  True,  he 
applied  for  the  order  of  discontinuance,  as  any  taxpaying 
inhabitant  might  have  done.  All  such  inhabitants  are  recog- 
nized by  the  statute  as  having  such  a  public  interest  as  entitles 
them  to  promote  such  a  proceeding.  It  may  be  said  that  by 
making  the  application  he  became  a  party  to  the  prpceeding, 
and  that  his  position  is  analogous  to  that  of  a  plaintiff  in  a 
suit;  but  I  do  not  see  that  in  any  event  the  decision  would 
charge  or  exempt  him  from  the  payment  of  any  costs  or  ex- 
penses. There  could  be  no  judgment  for  or  against  him. 
Those  who  should  oppose  the  order  would  be  parties  in  the 
same  sense;  but  I  think  that  none  bf  them  sustain  such  a 
relation  to  the  officers  who  are  to  pass  upon  the  motion,  as 
litigants  sustain  to  the  judges  and  juries  who  are  to  try  the. 
case.  The  situation  of  Thomas  Wheeler  more  nearly  resem- 
bles that  of  a  complainant  on  the  trial  of  an  indictment  It 
might  be  good  cause  of  challenge  for  favor  to  a  juror  that  he 
was  a  relative  of  the  prosecutor,  but  it  would  not  ipso  facto 
disqualify  him. 

Upon  the  whole  matter,  I  am  of  the  opinion  that  the  order 
was  not  erroneous  for  the  reason  for  which  it  was  reversed  by 
the  Supreme  Court 

All  the  judges  concurring, 

Judgment  reversed,  and  proceedings  of  the  commissioners 
affirmed. 
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130  gTO  Rochester  City  Bank  v.  Elwood. 


A  bond  conditioned  for  the  faithful  discharge  by  one  of  the  obligors  of  "  the 
trust  reposed  in  him  as  assistant  book-keeper  "  of  a  bank,  is  an  engage- 
ment that  fee  will  not  avail  himself  of  his  position  to  misapply  ov  embezr 
ate  the  foods  of  hia  employer. 

The*  appropriation  by  the  book-keeper  of  the  bank's  money  and  malting 
fraudulent  entries  to  avoid  detection  is  a  breach  of  the  bond  as  against  a. 
surety  therein. 

It  ia  immaterial  that  the  embezzlement  was  committed  while  the  hook* 
keeper  was  employed  in  keeping  a  journal  which,  when  he  entered  upon 
bis  duties,  and  usually,  was  kept  by  the  teller,  and  that  the  fraudulent 
entries  were  made  in  such  journal 

Appeal  from  the  Supreme  Court.  Action  upon  a  bond  re- 
citing that  one  Gold  had  been  appointed  assistant  book-keeper 
of  the  Rochester  City  Bank,  and  conditioned  that  he  should 
"i&thfully  discharge  the  trust  reposed  in  him  as  such  assistant 
book-keeper."  Breach,  that  Gold  on  the  6th  of  January,  1868, 
'*» while  in  said  plaintiff's  employment  as  such  assistant  book- 
keeper, wrongfully  took  and  appropriated  to  his  own  use  of  the 
moneys  of  the  plaintiff  in  the  plaintiff's  banking  offlee,  the 
sura  of  $1,000 ;  and  then;  and  there  made  false  and  fraudulent 
.entries  in  the  books  of  the  plaintiff  for  the  purpose  of  con- 
cealing from  observation  and  detection  such  appropriation." 
Upon  the  trial  it  was  proved  that  from  the  organization  of  the 
bank  until  several  months  after  Gold  entered  into  its  service  a 
certain  credit  journal  was  uniformly  kept  by  the  teller  in  which 
entries  were  made  by  him  of  the  deposits  in  the  bank.  Gold 
had  nothing  to  ch>  with  the  keeping  of  this  book,  which  was 
called  the  TeHer'a  Credit  Journal,  until  December  1861,  when, 
in  consequence  of  the  teller's  duties  being  made  more  onerous 
by  the  absence  of  the  cashier,  Gold  was  required  by  the  officers 
of  the  bank  to  assist  the  teller  in  keeping  it  He  didtsauntil 
January  8th,  1863,  when  he  left  the  bank.  On  the  5th  Janu- 
ary, 1868,  the  sum  of  $1,000  was  abstracted  from  the  fends  of 
the  bank.    There  was  evidence  tending  to  show  that  Qokte£» 
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tared  in  the  journal  a  credit  to  a  depositor  of  $625,  instead  of 
$1,625  actually  deposited  by  him,  and  that  the  cadi  had  been 
counted  at  the  closing  of  the  bank  for  the  day  and  found  to 
agree  with  the  balance  as  shown  by  the  books.  Gold  then 
changed  the  entry  in  the  credit  journal  and  in  the  account  with 
the  customer  from  $625  to  $1,625,  so  that  detection  would  not 
ensue  on  production  of  his  pass-book.  The  loss  was  not  discov* 
ered  till  February.  The  judge  nonsuited  the  plaintiff  on  the 
ground  that  no  breach  of  the  bond  had  been  shown.  The  judg- 
ment upon  the  nonsuit  was  affirmed  at  general  term  in  the 
seventh  district,  upon  the  ground  that  although  a  technical 
breach  of  the  bond  had  been  shown,  in  the  making  of  the 
false  entry,  yet  that  the  plaintiff  was  only  entitled  to  nominal 
damages,  and  that  a  new  trial  ought  not  to  be  granted  to  cor- 
rect an  error  by  which  he  was  deprived  of  thenu  The  plain- 
tiff appealed  to  this  court. 

John  K.  Ftorter,  for  lie  appellant 

Eenry  JR.  Selden,  for  the  respondent 

Wkeght,  J.  The  evidence  would  have  justified  the  jury  in 
finding  that  about  the  5th  of  January,  1853,  Gold,  who  had 
acted  as  assistant  book-keeper  in  the  Rochester  City  Bank  for 
two  years  previously,  embezzled  the  sum  of  $1,000  of  its  funds ; 
and  made  false  and  fraudulent  entries  in  Ae  books  of  the  bank, 
with  the  view  and  for  the  purpose  of  concealing  from  observa- 
tion and  detection  such  embezzlement,  uatil  he  could  place  the 
property  beyond  the  reach  of  reefomatien.  In  March,  1851, 
the  defendant  El  wood  obligated  himself  to  the  plain tiflj  a*  the 
surety  of  Gold,  thai  the  latter  should  firithfcfly  discharge  the 
trust  reposed  in  him  as  an  assistant  book-keeper  of  the  bank. 
The  single  question  is,  whether  the  embezaUngof  the  fund*  by 
Gold;  under  coverofftdse  entries  in  the  books  of  the  bank,  was 
a  breach  of  tile  undertaking  of  the-  surety. 

It  is  important  to  ascertain1  the  nature  and  extent  of  the  en* 
gagement  of  the  surety  as  indicated  by  the  written  contrast 
Smith.— Vol.  VII.  12 
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Though  the  rule  of  strict  construction  in  favor  of  a  surety  ex- 
cludes implied  engagements,  and  calls  for  exact  performance  of 
express  stipulations,  it  has  no  application  to  the  construction 
of  the  written  undertaking.  In  this  respect,  there  is  no  differ- 
ence between  the  contract  of  a  surety  and  that  of  any  other 
party.  '  The  instrument  in  this  case  by  which  the  parties  be- 
come bound,  is  to  be  construed,  no  less  as  to  the  surety  than 
the  principal,  with  reference  to  the  situation  of  the  parties,  and 
the  hazards  against  which  the  plaintiff  exacted  security,  as  a 
condition  to  introducing  an  employee  into  the  bank. 

The  language  of  the  instrument  is  peculiar.  It  recites  that 
Gold  has  been  appointed  assistant  book-keeper  of  the  Rochester 
City  Bank,  and  the  engagement  of  principal  and  surety  follows, 
that  he  "  shall  faithfully  discharge  the  trust  reposed  in  him  as 
such  assistant  book-keeper  as  aforesaid."  Now,  within  the  in- 
tention of  the  parties,  was  this  simply  an  undertaking  that 
Gold  would  keep,  with  reasonable  skill  and  care,  such  books 
of  the  bank  as  he  might  properly  be  required  to  keep  as  assist- 
ant book-keeper,  and  nothing  more?  If  it  was,  then  not  only 
the  surety  but  the  principal,  would  be  absolved  from  liability 
on  the  undertaking,  even  though  the  latter,  availing  himself  of 
the  facilities  afforded  by  his  fiduciary  position,  should  defraud 
the  bank  or  suffer  it  to  be  defrauded.  If  Gold,  taking  advan- 
tage of  the  opportunities  which  his  position  afforded  him  as  an 
employee  of  the  bank,  should  himself  abstract,  or  permit 
others  to  abstract  the  funds  or  property  of  the  bank,  his  act 
would  not  fell  within  the  scope  of  his  pr  his  surety's  contract 
provided  they  only  intended  by  such  contract  to  vouch  for  his 
care  and  skillfulness  as  a  book-keeper,  and  not  for  his  honesty 
or  fidelity  to  his  trust  as  an  employee  of  the  bank.  I  do  not 
think  the  undertaking  can  be  so  read  or  construed.  I  agree 
that  the  surety  cannot  be  holden  beyond  the  fair  scope  of  his 
engagement  as  intended  by  the  parties  when  undertaken;  but 
the  question  is  what  was  this  intention,  as  expressed  in  the  in- 
strument, construed  in  the  light  of  the  circumstances  surround- 
ing its  execution.  Gold  had  been  selected  for  a  post  in  a  bank 
ing  institution  which  brought  him  into  close  and  constant 
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proximity  with  its  money  and  property.  His  place  was  behind 
the  counter  of  the  institution,  and,  practically,  he  had  nearly 
the  opportunity  of  the  cashier  or  teller  to  embezzle  the  funds 
of  the  corporation,  and  a  better  one  to  conceal  such  embezzle- 
ment, and  prevent  its  immediate  detection.  The  receiving  and 
paying  out  of  the  money  of  the  bank  was  done  by  the  cashier  or 
teller,  but  it  was  not  their  duty  to  keep  constant  and  exclusive 
watch  over  it.  The  temptations  to  purloin  money  constantly 
beset  those  employees  of  a  bank  who  are  directly  within  reach 
of  it  These  things  are  presumed  %to  have  been  known  to  the 
parties;  ancf  under  the  circumstances  the  defendant  Elwood 
guarantees  that  the  appointee  shall  faithfully  discharge  a  trust, 
as  one  of  its  employees,  reposed  in  him  by  the  bank.  Now, 
can  it  fairly  be  said  that  the  parties  only  contemplated,  and 
Elwood  only  intended,  a  guaranty  that  Gold  should  keep  the 
books  of  the  bank  correctly,  and  that  if  a  loss  ensued  from  a 
default  in  this  respect  he  would  respond  to  the  extent  of  such 
loss  ?  I  think  not  It  will  not  be  pretended  that  this  was  all 
the  obligation  intended,  and  resting  upon  Gold  by  virtue  of  the 
contract ;  and  the  obligation  assumed  by  the  surety  was  coex- 
tensive with  that  of  the  principal.  The  bond  exacted  was  in 
the  penal  sum  of  $5,000,  and  it  is  scarcely  supposable  that,  in 
the  contemplation  of  the  parties,  it  was  merely  intended  to  in- 
demnify the  bank  against  injuries  resulting  from  Gold's  unskill- 
fulness  or  negligence  as  a  book-keeper,  and  not  against  his  dis- 
honesty or  infidelity  to  his  trust  as  an  employee  of  the  bank. 
It  seems  to  me  that,  to  carry  out  the  intent  of  the  parties,  the 
instrument  should  be  construed  as  an  absolute  engagement  of 
the  defendant  for  the  integrity  and  fidelity  of  his  principal  in 
the  discharge  of  the  trust  reposed  in  him  as  an  assistant  book- 
keeper in  the  bank.  The  contract  did  not  define  the  trust  re- 
posed, but  indicated  the  department  of  fluty  to  be  assigned,  and 
guaranteed  that  the  appointee  was  a  trustworthy  person  to  be 
introduced  into  the  bank  to  discharge  that  duty.  Its  obvious 
intention  was  to  vouch  for  his  honesty  and  fidelity  to  his  trust 
as  an  employee  of  the  bank.  I  am  aware  that  it  was  decided 
in  Virginia,  by  a  divided  court,  in  the  case  of  AUison  v.  Farmers? 
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Bank  (6  Band.,  204),  that  a  bond  similar  to  the  one  in  question 
did  not  cover  the  felonious  taking  of  money  by  a  book-keeper 
from  the  drawer  of  a  bank.  1  do  not  think  the  ease  ought 
to  be  followed,  or  its  jfrinciple  extended  by  applying  it  to  the 
present  case.  The  conclusion  is  reached  by  a  majority  of  the 
court  that  the  surety,  when  he  signed  the  bond,  did  not  intend 
to  bind  himself  that  bis  principal  should  not- commit  a  felony. 
By  a  like  mode  of  reasoning  a  like  conclusion  might  be  reached 
in  the  case  of  a  cashier  or  teller,  who,  after  receiving  And  duly 
depositing  the  money  of  the  bank  in  its  drawers,  should  steal 
it,  and  the  like  question  might-  be  asked,  whether  his  surety 
intended  to  bind  himself  that  bis  principal  should  not  steal. 
"  Say,"  said  one  of  the  judges,  M  he  would  be  bound  to  discover 
such  felony  and  fraud  in  another;  no  one  is  bound  to  accuse 
himself  of  a  felony,  nor  can  the  condition  of  this  bond  be  con- 
strued to  bind  him  to  do  so,  or  that  the  bond  shall  be  forfeited 
if  he  does  not  Even  if  it  was  a  bond  expressly  that  he  should 
not  commit  any  felony  in  the  bank,  he  would  not  be  bound  to 
discover  it  on  himself.  The  concealment  [by  subsequent  false 
entries]  was  a  mere  non-discovery  of  a  felony."  If  the  princi- 
ples upon  which  this  case  was  decided  are  to  be  imported  into 
our  law,  I  see  not  why  every  teller  may  not  make  false  entries 
and  every  book-keeper  abstract  funds  at  pleasure,  being  exone- 
rated from  liability  on  their  respective  bonds  by  transcending 
the  limits  of  the  trust  reposed.  The  doctrines  put  forth  in  the 
majority  opinions  would  substantially  cancel  all  official  bonds 
for  the  safe  keeping  of  corporate  or  public  funds. 

The  plaintiff  was  nonsuited  at  the  circuit  on  the  ground 
that  Gold  was  acting  as  teller,  and  not  as  assistant  book-keeper, 
in  making  the  false  entries  in  the  Credit  Journal ;  and  the 
decision  was  affirmed  qn  the  grounds,  1st.  That  the  wrongful 
taking  of  the  plaintiff's  money  by  Gold  was  no  breach  of  the 
bond  of  the  surety,  as  he  had  covenanted  only  that  Gold 
would  faithfully  discharge  the  duties  of  an  assistant  book- 
keeper; and  2d.  Though  the  making  of  the  false  entries  on 
the  books  of  the  bank  might  technically  sustain  the  action; 
yet  as  no  loss  resulted  as  a  consequence  of  those  entries,  the 
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plaintiff  would  be  only  entitled  to  nominal  damages,  and  a 
new  trial  should  not  be  granted  for  that  purpose.  I  think  an 
erroneous  construction  was  put  on  the  undertaking  of  the 
surety,  both  at  the  circuit  and  general  term. 

It  appeared  in  evidence  on  the  trial,  that  up  to  December, 
1851,  the  teller  of  the  bank  had  kept  the  book  called  the  Credit 
Journal,  in  which,  was  daily  entered,  from  slips,  the  amount  of 
cash  and  deposits  received.  In  December,  1851,  the  cashier 
of  the  bank  requested  Gold  to  take  charge  of  and  keep  this 
book.  He  did  so,  and  kept  it  exclusively  for  thirteen  months 
prior  to  the  transaction  out  of  which  this  litigation  arises. 
The  defendant's  counsel  claims  primarily  that  (conceding  Gold 
made  false  entries  for  a  iraudulent  purpose  in  this  Credit  Jour* 
nal),  there  was  no  breach  of  the  bond  established,  as  the  entries 
were  made  as  assistant  teller,  and  not  as  assistant  book-keeper, 
and  for  Gold's  acts  in  that  capacity  El  wood  is  not  responsible. 
Within  the  narrowest  construction  of  the  bond,  this  position 
cannot  be  maintained.  Conceding  that  the  surety  covenanted 
that  Gold  should  do  his  duty  as  an  assistant  book-keeper 
merely,  making  entries  in  the  Credit  Journal  was  book-keeping, 
and  waB  within  the  range  of  the  class  of  duties  that  might  be 
appropriately  assigned  to  an  assistant  book-keeper.  The  teller, 
it  is  true,  kept  this  book  for  some  months  after  Gold  went  into 
the  bank;  and  in  doing  so,  it  might,  be  more  appropriately 
•aid  that  he  was  acting  as  assistant  book-keeper.  We  are  not 
informed  what  books  were  assigned  to  Gold  to  keep  when  he 
entered  the  bank;  but  is  not  the  idea  an  absurd  one  that  the 
managers  of  the  bank  could  not  assign  to  him  the  keeping  of 
another  book  yithout  releasing  the  surety  from  his  obligation  ? 
In  keeping  the  Credit  Journal,  Gold  had  nothing  to  do  with 
receiving  and  counting  the  cash.  All  that  he  did  was  to  make 
entries  in  the  journal  of  cask  receipts  from  slips  furnished  by 
the  cashier  or  teller.  He  had  nothing  to  do  with  receiving 
money,  and  he  was  no  better  able  to  abstract  it  from  the  drawers 
Of  vault  of  the  bank  than  though  he  had  been  confined  to 
making  entries  in  the  ledger  or  other  books  of  the  corporation. 
Ail  that  can  be  said  is,  that  being  disposed  to  embeazle  the 
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money  of  his  employers,  he  was  better  able  to  cover  up  the 
wrongful  act  by  falsifying  their  books,  and  thus  temporarily 
avoiding  detection. 

It  is  conceded  that  unless  the  position  stated  be  tenable,  the 
false  entries  by  Gold  in  the  Credit  Journal,  and  the  error  or 
alteration  in  the  ledger  account  of  the  depositor,  amounted  to 
a  technical  breach  of  the  condition  of  the  bond.  But  if  my 
construction  of  the  instrument  be  correct,  that  the  surety  under- 
took for  more  than  the  faithful  discharge  of  the  mere  duties  of 
a  book-keeper,  there  was  something  beyond  a  technical  breach* 
I  cannot  doubt  that  the  covenant  that  Gold  should  "faithfully 
discharge  the  trust  reposed  in  him  as  assistant  book-keeper," 
included  within  its  scope  and  intention  an  engagement  that  the 
employee  would  not  transcend  the  limits  of  the  trust  reposed, 
in  availing  himself  of  his  position  to  misapply  or  embezzle  the 
funds  of  his  employer.  There  has  not  been  a  faithful  dis- 
charge of  the  trust  reposed  in  a  book-keeper  6i  a  bank,  who 
transcends  the  limits  of  and  abuses  his  trust,  and  loss  thereby 
accrues  to  his  employers.  In  Barrington  v.  Bank  of  Washing- 
ton (14  Serg.  and  Kawle,  405),  it  was  held  that  the  sureties  in 
the  official  bond  of  the  cashier  of  a  bank,  conditioned  that  he 
would  well  and  truly  perform  the  duties  of  cashier  to  the  best 
of  his  ability,  not  only  undertook  for  the  fidelity  and  honesty 
of  the  principal,  but  also  that  he  should  perform  the  duties 
with  competent  skill  and  ability,  and  if  he  transcended  the 
known  powers  of  the  cashier,  by  changing  the  securities  of  the 
bank  without  their  knowledge,  and  loss  accrued  by  the  abuse 
of  his  trust,  the  sureties  were  answerable  for  the  loss.  I  think, 
also,  where  a  person  is  introduced  into  and  employed  by  a 
bank  to  assist  in  keeping  its  books,  and  avails  himself  of  his 
situation  to  defraud  his  employers,  the  surety  who  has  vouched 
for  his  honesty,  and  engaged  that  he  will  be  faithful  in  every 
way  to  the  trust  reposed  in  him,  should  answer  for  any  loss 
accruing  from  his  fraudulent  or  criminal  conduct  Irrespective, 
therefore,  of  false  entries,  the  abstraction  of  the  money  in  this 
case  by  Gold  would  render  the  surety  liable  for  the  loss.  But 
more  especially  would  he  be  liable  if  the  false  entries  were 
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concurrent  and  simultaneous,  and  each  a  part  of  the  res  gestce 
of  guilt  There  can  be  no  doubt  that  the  surety  would  have 
been  liable  for  the  loss,  if  Gold,  by  making  the  false  entries, 
had  enabled  a  confederate  to  take  the  money  undetected ;  and 
the  principal  and  surety  cannot  evade  this  liability  by  the 
former  taking  the  money  himsel£  It  would  be  no  defence  to 
Gold  (and  the  obligations  of  surety  and  principal  on  the  bond 
are  coextensive),  that  the  false  entries  were  made  for  the  sole 
purpose  of  enabling  him  to  embezzle  the' money  undetected, 
and  remove  it  to  a  place  of  security,  and  that  he  thereby  accom- 
plished such  object  He  is  using  a  means  which  his  agency 
puts  in  his  hands  to  successfully  consummate  a  wrong  towards 
his  employer.  The  evident  purpose  of  the  false  entries  was  to 
shield  the  culprit  and  prevent  the  money  from  being  reclaimed. 
The  taking  and  entries  were  one  transaction,  and  it  seems  to 
me  it  can  hardly  be  properly  contended  that  the  ultimate  loss 
of  the  money  by  the  bank  was  in  no  degree  attributable  to  the 
false  entries  and  Gold's  abuse  of  his  trust  as  book-keeper.  It 
is  true,  the  loss  to  the  bank  was  not  wholly  consequent  upon 
the  act  of  falsifying  its  books ;  but  such  falsification  was  parcel 
of  the  wrongful  act  of  Gold  by  which  a  loss  ultimately  accrued 
to  the  bank. 

These  views  lead  to  the  reversal  of  the  judgment,  and  the 
ordering  of  a  new  trial. 

i      All  the  judges  (except  Selden,  J.,  who  took  no  part  in  the 
decision)  concurring, 

Judgment  reversed,  and  new  trial  ordered 
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Belmont  v.  Coleman  etal 

Whether  a  judgment  recovered  against  a  corporation  is  any  evidence  of  its 
indebtedness,  in  an  action  against  a  stockholder  to  enforce  his  individual 
liability,  quere. 

A  recovery  against  the  stockholder,  sustained  upon  a  referee's  finding  of  the 
fact  that  the  judgment  against  the  corporation  was  upon  a  bill  of  exchange 
drawn  by  its  agent  upon  and  accepted  by  the  corporation. 

Appeal  from  the  Superior  Court  of  the  city  of  New  York. 
Action  to  recover  of  the  defendants,  as  stockholders  of  the 
Mexican  Ocean  Mail  and  Inland  Company,  the  amount  of  a 
judgment  recovered  by  the  plaintiff  against  such  company, 
upon  which  an  execution  had  been  returned  unsatisfied.  The 
ground  alleged  for  the  personal  liability  of  the  defendants,  was 
that  the  capital  stock  of  the  company  had  not  been  paid  in. 
The  trial  was  before  a  referee,  who  found  all  necessary  facts  to 
charge  the  defendants,  provided  the  indebtedness  to  the  cor* 
poration  was  established.  Upon  this  question  he  found  as 
facts  that  two  drafts  for  $4,000  each  were  drawn  in  Mexico  by 
the  Vice-President  and  agent  of  the  corporation,  upon  its 
President  at  New  York;  that  such  drafts  were  accepted  in 
writing  by  the  corporation;  that  not  being  paid  at  maturity, 
the  judgment  was  recovered  upon  them,  which  was  the  foun- 
dation of  the  plaintiffs  claim.  There  was  evidence  before  the 
referee  tending  to  show  that  the  consideration  for  which  the 
drafts  were  drawn,  was  the  mules,  carriages,  Ao.r  Ago,  fhrnished 
by  the  payees,  and  necessary  for  the  prosecution  of  the  busi- 
ness of  the  corporation  in  transporting  mails  and  passengers 
through  Mexico.  The  defendants  moved  for  a  nonsuit,  which 
was  denied,  and  thev  took  an  exception.  Such  other  facts  as  are 
material  appear  in  the  following  opinion.  The  judgment  entered 
upon  the  referee's  report,  in  favor  of  the  plaintiff,  having  been 
affirmed  at  general  term,  the  defendants  appealed  to  this  court  ■ 

John  H.  Reynolds,  for  the  appellants. 
Thomas  H,  Rodman,  for  the  respondent 
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%4PQ$y  f.  The  ptyetf  of  jfcfee  s\iit  19  ;fco  enforce  a  liability 
arising  fcojn  tjbe  provisions  of  the  aet  passed  April  I?,  1853, 
for  tfee  incorporation  of  ^companies  formed  to  navigate  the  ocean 
fcy  steamships.  The  6th  section  of  that  act  provides,  in  sub- 
stance, that  the  stockholders  of  any  such  company  shall  bo 
liable  to  ihe  creditors  of  $ucb  corporation  to  an  amount  equal 
to  the  stock  hald  by  them  respectively,  until  the  anjounj  of 
.the  <c$pitel  atpok  shaU  be  paid  in.  A  subsequent  section 
attache?  this  Uab^y  to  every  owner  pf  ptock,  although  j* 
does  not  appear  upon  the  bppks  to  te  a  corporator.  And  the 
&h  section  oXth^  act  requires  as  a  pre-requisite  to  the  attaching 
,of  any  suqh  JialjiUty,  that  a  suit  shall  have  been  brought  for 
1any  debt  claimed  against  the  corporation  and  an  execution 
jetuxned  unsatisfied  in  whole  or  in  part. 

The  complain/,  avers  ati  ,the  necessary  fecfrs  which  are  claimed 
^ocreate  the  liability;  and,  among  others,  that  a  judgment  was 
iujyj^ooyered  against, the  Mexican  Ocean  Mail  and  Inland  Com- 
jaany,  in  which  company  the  defendants  in  this  suit  were  the 
suitable  owners  of  three  hundred  and  seyeuly-five  shares  of 
stock  a*  the  time  of  the  creation  of  the  debt  upon  which  fthe 
judgment  was  recovered:  the  issuing  of  an  execution  thereon 
and  its  return  unsatisfied.  In  relation  to  the  averments  of  the 
complaint,  as  to  the  indebtedness  and  the  judgment  founded 
.upon  it,  .the  answer  simply  ignores  any  knowledge  or  infonna- 
;Uon,iuxd  gets  up  in  respeqt  to  them  no  substantive  or  affirm- 
ative defence. 

Upon  the  trial  it  is  stated  that  the  judgment  roll,  the  ex* 
jcufeon  and  the  sheriff's  .return  were  read  as  stated  in  the  00m- 
plaint,w$iehappearatoha^  And 

Aha  referee  in  bis  report  finds  the  fact  of  the  recovery  of  suoh 
judgment,  and  the  issuing  anjl  return  of  execution  thereon. 
SJbe  joll  is  not  set  forth  in  the  Case,  nor  does  it  appear  whether 
the  recovery  was  obtained  upon  a  contested  trial,  by  confession 
or  default  .The  legal  conclusion  of  the  referee,  by  which  he 
finds  the  plaintiff  entitled  to  judgment,  evidently  proceeds 
upon  the  assumption  that  the  judgment  rendered  against  the 
^OTaptuTy.waBjEnimqya^ 
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proof  was  required,  either  as  to  the  origin,  existence  or  nature 
of  that  indebtedness.  If  he  was  right  in  this  conclusion,  then 
the  report  is  right,  and  we  are  not  required  to  go  behind  the 
judgment  to  inquire  whether  a  prior  legal  liability  ever  in  feet 
attached  to  the  corporation. 

Upon  principle,  and  as  the  fair  result  of  all  the  authorities 
on  this  point,  I  am  satisfied  that  the  referee  came  to  a  just  con- 
clusion. The  question  first  arose  and  was  decided  in  1822,  in 
the  case  of  She  v.  Bloom  (20  Johns.,  669),  under  an  act  of 
1811,  imposing  a  personal  liability  upon  stockholders  of  a  dis- 
solved corporation,  for  all  debts  due  and  owing  at  the  time  of 
the  dissolution.  There  was  no  clause  in  this  act  requiring  a 
preliminary  action  against  the  company  to  recover  the  debt, 
but  the  directors  of  the  company  had  liquidated  the  demand 
of  the  plaintiff;  and  given  him  a  judgment  by  confession.  The 
question  was,  whether  that  judgment  was  sufficient  evidence 
of  the  indebtedness,  unless  impeached  by  proof  of  mistake  or 
fraud.  Chancellor  Kent  originally  held  that  the  judgment, 
although  binding  upon  the  company  in  its  corporate  capacity, 
was  not  upon  the  defendants  when  the  statute  liability  was 
sought  to  be  enforced ;  and  that  the  acts  of  the  trustees  of  the 
corporation  were  not  the  acts  of  agents  or  trustees  of  the  indi- 
vidual stockholders. 

In  the  Court  of  Errore  this  decision  was  reversed,  and  in  the 
opinion  of  Chief  Justice  Spenceb,  which  is  the  only  one  given 
in  that  court,  the  ground  is  maintained  that  the  defendants 
were  chargeable  with  the  debt,  on  the  principle  that  the  trus- 
tees, as  the  agents  of  the  stockholders,  had  contracted  the  debt 
and  fixed  the  liability,  and  that  the  latter  could  impeach  the 
consideration  of  the  indebtedness  upon  no  other  ground  than 
that  of  fraud  or  error  in  the  liquidation ;  nor  could  this  be  done 
without  laying  a  proper  foundation  for  it  in  the  pleadings. 
"We  must  regard  the  judgment,"  he  says,  "  as  a  solemn  admis- 
sion of  indebtedness;  but  it  is  not  binding  as  res  judicata  upon 
the  stockholders  if  it  was  procured  by  fraud,  or  is  founded  in 
error.11 

The  role  of  law  thus  laid  down  by  the  court  of  last  resort* 
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directly  recognized  and  approved  by  the  Supreme  Court  in 
the  case  of  Moss  v.  Oakley  (2  Hill,  266).  That  was  a  suit 
against  a  stockholder  of  the  Rossie  Lead  Mining  Company  to 
enforce  a  personal  liability,  under  the  act  creating  the  company ; 
the  provision  being  almost  identical  in  language  with  the  one 
in  the  act  we  are  now  considering.  The  declaration  in  that 
case  alleged  simply  the  execution  of  a  promissory  note  by  the 
company,  and  that  a  judgment  was  recovered  upon  it,  execu- 
tion issued  and  returned  unsatisfied.  The  same  objection  was 
taken  that  the  judgment  was  not  sufficient  evidence  of  indebt- 
edness, and  that  the  facts  authorizing  the  giving  of  the  note 
should  have  been  averred  in  the  pleadings.  But  Bronson,  J., 
in  giving  the  opinion  of  the  court,  says :  "  As  against  the  com- 
pany, the  judgment  is  conclusive  evidence  that  the  note  was 
valid,  and  although  the  defendant  was  not  directly  a  party,  yel 
as  a  stockholder  he  was  not  altogether  a  stranger  to  the  judg- 
ment As  against  him,  I  think  the  declaration  makes  out  a 
prima  facie  case  of  indebtedness  by  the  company."  And  in 
support  of  this  proposition,  he  cites  the  case  of  Sice  v.  Bloom, 
approvingly. 

Thus  the  rule  stood  unquestionably  until  1848,  when  the  case 
of  Moss  v.  McOuUough  (5  Hill,  181),  was  decided.  In  that 
case  Cowsn,  J.,  started  a  new  doctrine,  to  wit:  that  the  stock- 
holders were  substantially  guarantors  of  the  debts  of  the  com- 
pany; and  this  being  a  position  regarded  with  somewhat  of 
indulgence,  and  requiring  a  strict  performance  of  all  precedent 
conditions,  it  was  held  that  the  original  indebtedness  of  the  com- 
pany must  be  strictly  proved,  and  that  the  judgment  recovered 
against  the  corporation  was  not  conclusive,  nor  even  prima 
facie  evidence  of  the  validity  of  the  debt  The  case  went 
back  for  a  new  trial,  and  upon  that  trial  the  judgment  was 
again  given  in  evidence,  together  with  proof  tending  to  show 
the  consideration  of  the  note  upon  which  the  judgment  had 
been  recovered,  and  the  manner  of  its  execution,  Ac.  A  ver- 
dict having  been  rendered  for  the  plaintiff,  the  case  went  to  the 
Supreme  Court,  where  the  judgment  was  affirmed,  and  it  was 
then  carried  by  writ  of  error  to  the  Court  of  Errors,  where  it 
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was  reversed  by  a  vote  of  eleven  to  eight  (5  Penio,  567),  That 
reversal,  however,  as  the  report  of  the  case  discloses,  turned 
entirely  upon  other  questions,  and,  as  the  marginal  note  shows, 
brought  under  discussion  the  power  of  corporations  to  give 
promissory  note^  and  what  was  sufficient  proof  of  authority 
to  one  who  acts  professedly  as  the  agent  of  the  corporation. 
The  question  of  the  character  of  the  evidence  afforded  by  the 
production  of  the  judgment  record,  is  only  incidentally  spoken 
of  by  Senator  Lott,  who  gives  the  leading  opinion,  while  in 
none  of  the  other  opinions  is  any  allusion  whatever  nwfe 
to  it. 

The  case  went  back  once  more  for  trial  to  the  circuit,  where 
the  defendant  prevailed,  but  came  again  before  the  Supreme 
Court  at  general  term,  in  the  third  district,  where,  upon  an 
opinion  given  by  Willabp,  X,  a  new  trial  was  agam  granted. 
I*  fliis  opinion  (7  Barb,  S.  a  B.,  279),  Mr,  Justice  "VSTil- 
JaAJH)  takes  occasion  to  re-state  and  vindicate  the  decision  made 
J>y  him  originally  at  the  circuit,  in  which,  following  the  rule 
established  in  She  v.  Bloom,  he  held  the  judgment  recovered 
against  the  company  prima  facie  evidence  of  the  indebtedness 
only  liable  to  be  impeached  for  fraud  or  mistake.  He  shows 
also  that  the  authority  of  that  ease  is  not  in  any  degree  shaken 
by  the  decision  of  the  Court  of  Errors,  in  McCulhugh  y. 
Mm  (5  Itenio,  567).  This  is  the  latest  reported  authority  in  our 
courts.  It  does  not  appear  what  was  the  ultimate  &te  of  this 
fiaae,  which  had  been  some  seven  or  e%1it  years  on  its  travels 
to  and  fro  through  the  courts ;  but  we  are  informed  m  the 
opinion  given  in  this  ease  by  the  Superior  Court  of  New  York, 
that  a  esse  precisely  similar  in  its  features  was  tried  m  the  third 
district^  and  the  same  rute  as  above  stated  was  declared  to  be 
the  law  of  the  case.  From  this  judgment  I  understand  an 
appeal  was  taken  to  the  Court  of  Appeals*  and  after  three  ajgi*- 
jnents  the  judgment  was  affirmed  upon  annual  division  pf  th$ 
court,  {Moss  v-  Averell^  6  SeUL,  449.) 

This  being  the  state  of  things  in  reference  to  this  question, 
an  opportunity  is  fairly  presented  to  reaffirm  the  Jaw  as  de- 
clared nearly  forty  years  ^go  by  tbg  highest  J^gtf  tril^WlJ  H* 
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the  State,  and  which  remained  unquestioned  for  over  twenty 
years,  or  now  to  declare  the  rule  henceforth  to  be  that  a  judg- 
ment recovered  in  any  manner  against  a  corporation  is  not  in 
the  least  degree  evidence  of  any  indebtedness  by  the  corpora- 
lion.  I  think  we  should  adhere  to  the  original  rule,  which 
stands  upon  the  highest  authority,  and  can  be  fairly  vindicated 
on  principle.  All  that  a  creditor  of  a  company,  seeking  to 
enforce  this  personal  liability  upon  a  stockholder,  is  required 
to  prove,  is  the  existence  of  the  debt,  and  that  judgment  has 
been  obtained,  and  execution  issued  and  returned  as  the  statute 
requires.  A  judgment  against  a  corporate  body  is  one  of  the 
highest  evidences  of  indebtedness  known  to  the  law;  it  is  a 
solemn  admission  by  record  that  the  corporation  owes  the  sum 
claimed  in  the  suit  Nor  do  I  think  it  necessary  that  it  should 
be  found,  or  that  we  should  assume,  that  it  was  an  adversary 
judgment,  if  by  that  is  meant  that  it  was  only  rendered  upon 
the  Mai  of  an  issue  contesting  the  claim.  A  judgment  by 
confession^  in  the  absence  of  any  pretence  of  fraud  or  collusion, 
is  just  as  conclusive  upon  a  corporation  as  one  tendered  after 
litigation;  and  a  judgment  by  defhult  is  only  another  mode  of 
declaring  by  a  record  estoppel  that  die  corporate  body  has  no 
just  defence,  and  can  say  nothing  in  bar  of  the  claim  preferred 
against  it.  And  therefore,  where  as  in  this  ease  acceptances 
are  proved  to  have  been  made  by  the  company,  and  a  judg- 
ment has  been  rendered  upon  sach  acceptances,  and  no  evidenoa 
whatever  has  been  given  to  show  that  such  aooeptanoes  were 
for  an  unauthorized  or  illegal  purpose,  and  no  attempt  to  im- 
peach the  judgment  for  collusion,  fraud  or  mistake,  the  creditor 
has  forty  made  out  hi*  case,  and  the  liability  of  the  afeodk- 
bokler  is  maintained. 

t  will  only  add  that  I  hid  occasion  to  examine  the  law  upon 
this  subject,  in  a  case  before  me  at  special  term,  some  years 
grace,  and  came  to  the  conclusion,  with  Judge  WiLLAXD,  As* 
the  rule  w  $1*  v.  Bloom  was  still  the  kw  of  this  Stta,  andao 
held.  The  case  is  reported  in  9  Howard  Special  Tboa  SL,4Mr 
which  I  do  not,  of  course,  cite  as  an  authority  in  this  court; 
but  as  the  jaigmsfal  was  affirmed,  and  the  opinion  adopted  by 
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the  general  term  in  the  fifth  district,  it  has  the  sanction  of  that 
tribunal,  and  therefore  it  may  perhaps  be  said  of  it  in  this 
aspect,  "  valeat  quantum  valere  potest." 

Arriving  at  this  result,  it  may  not  be  material  to  examine 
the  questions  made  upon  the  argument  which  go  behind  the 
judgment,  and  attempt  to  attack  the  foundation  on  which  it 
rests,  although  my  conviction  is  that  there  is  no  serious  diffi- 
culty, even  in  that  aspect  of  the  case,  in  maintaining  the  pro* 
priety  of  the  report  The  conclusions  of  feet  by  the  referee  are 
either  amply  sustained  by  the  evidence,  or  there  is  at  all  events 
enough  to  warrant  him  in  finding,  as  he  does,  that  the  defend- 
ants were  equitable  owners  of  the  stock,  and  that  the  bills  of 
exchange  were  duly  drawn  upon  and  accepted  by  the  company. 
This  would  be  sufficient  to  raise  a  presumption  that  the  accep- 
tances were  made  not  only  for  a  lawful  purpose,  but  upon  a 
sufficient  consideration,  and  the  duty  would  be  cast  upon  the 
defendants  to  show  that  they  were  given  for  illegitimate  purposes, 
entirely  foreign  to  the  objects,  and  beyond  the  powers  of  the 
corporation.  So  far  from  proving  any  such  state  of  facta,  the 
evidence  rather  establishes  the  conclusion  that  the  acceptances 
were  given  for  rolling  stock  procured  for  the  use  of  the  com- 
pany, an  object  not  only  lawful,  but  indispensable  to  the  ope- 
rations of  the  association.  Upon  all  the  facts,  the  report  of  the 
referee  is  right,  irrespective  of  the  conclusion  of  law  which 
holds  the  proof  of  the  judgment  prima  facie  evidence  of  in- 
debtedness on  the  part  of  the  company.  The  judgment  should 
be  affirmed. 

Denio  and  Clebkb,  Js.,  concurred  fully  in  the  above  opin- 
ion; all  the  judges  were  for  affirmance  upon  the  grounds  that 
there  was  no  error  in  the  admission  of  evidence,  or  in  the  refu- 
sal of  a  nonsuit,  but  Comstock,  Ch.  J.,  Ssldkn,  Davues  and 
Wxlleb,  Js.,  refused  to  commit  themselves  to  the  doctrine 
that  a  judgment  against  the  corporation  is  even  prima  fori* 
evidence  against  a  stockholder. 

Judgment  affirmed. 
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Moore  v.  Westbbvblt,  Sheriff  &a 

The  plaintiff  brought  replevin  against  the  master  of  a  vessel  lying  at  a 
pier  in  New  York  for  her  cargo  of  coal  The  sheriff  declining  to  deliver 
the  coal  to  the  plaintiff  till  his  sureties  should  justify,  put  a  keeper  in 
charge  of  the  coal  with  the  consent  of  the  master.  The  vessel  sank  at  the 
wharf;  and  the  plaintiff  brought  this  action  to  recover  the  damages  sus- 
tained by  the  coal,  and  the  expense  of  raising  it:  Held, 

The  sheriff  did  not,  under  the  circumstances,  become  an  insurer  of  the 
coal  by  not  removing  it  from  the  vessel. 

Whether  he  was  guilty  of  negligence  in  not  taking  proper  precautions  for 
the  security  of  the  vessel,  was,  under  the  circumstances,  a  question  for  the 

jury- 
H  items  that  a  sheriff  having  in  his  custody  property  which  is  the  subject 

of  litigation,  is  responsible  for  more  than  ordinary  diligence. 
A  bill  of  lading,  executed  by  the  master  of  the  vessel,  is  not  admissible  as 

any  evidence  of  the  quantity  of  coal  on  board  the  vessel 

Appeal  from  the  Superior  Court  of  the  city  of  New  York. 
Action  against  the  sheriff  of  New  York  for  feot  delivering  to 
the  plaintiff  one  hundred  and  sixty  tons  of  coal.  Upon  the 
trial  it  appeared  that  the  plaintiff  brought  replevin  against  the 
master  of  the  schooner  Calcutta  for  the  ooal  in  question.  Upon 
the  writ  being  delivered  to  the  sheriff,  he  proceeded,  in  com- 
pany with  the  plaintiff  to  the  pier  at  the  foot  of  Broome  street, 
on  the  north  side  of  which  the  Calcutta  was  lying.  There  was 
evidence  that  the  master  then  offered  to  deliver  the  coal  to  the 
plaintiff  but  the  offer  was  declined,  and  he  was  referred  to  the 
plaintiff's  attorney  to  arrange  the  matter.  The  sheriff  pro* 
posed  that  the  coal  should  remain  upon  the  vessel  until  the 
'plaintiff's  sureties  in  the  replevin  should  justify,  on  the  follow- 
ing Tuesday.  The  sheriff  left  a  keeper  to  see  that  the  coal 
was  not  removed.  The  captain  appeared  to  have  abandoned 
the  vessel  and  lived  on  shore,  but  he  left  some  men  on  board. 
The  next  day  the  captain  came  to  the  wharf  and  suggested  to 
the  keeper  or  watchman  left  in  charge  by  the  sheriff  that  he 
should  get  out  some  lines  for  the  purpose  of  securing  the  vessel 
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against  accidents.  The  keeper  declined  to  do  anything  except 
see  that  the  ooal  was  not  removed.  There  was  conflicting 
evidence,  as  to  a  request  by  the  captain  to  the  keeper  to  permit 
him  to  remove  the  vessel  from  the  north  to  the  South  side  of 
the  pier  as  a  place  of  greater  security  in  case  of  a  storm,  and  a 
refdsal  ofa  the  part  of  the  keeper  to  alldw  it  A  btbrm  fealrie 
lifi  frbnl  the  northeast  in  the  course  of  the  night,  arid  the  Ves- 
sel sunk  at  the  wharf.  She  was  loaded  so  ttat  ter  deck  was 
within  a  foot  of  the  water,  and  leaked  badly.  A  vessel  loaded 
with  coal,  lying  on  the  opposite  side  of  the  pier,  mistaiiied  ho 
iiijuty  frotii  the  stohii.  There  wa£  evideribe  teridiiig  ib  Shoft 
that  the  location  of  the  vessel  was  obviously  unsafe  to  any  per- 
son acquainted  with  nautical  affairs.  On  the  other  hand,  there 
was  evidence  that  the  sheriff's  keeper  was  a  man  of  experience, 
and  thdt  in  his  judgment  thfe  vessel  w&3  in  a  position  Of  ordi- 
nary security. 

The  plaintiff  ui^der  exception  oy  the  defendant,  gave  in  evi- 
dence a  bill  of  lading  of  the  coal,  signed  by  the  master,  stating 
its  quantity  to  be  one  hundred  and  sixty  tons,  and  that  it  was 
consigned  to  the  plaintiff. 

,The  judge  refiised  to  permit  coutisel  for  the  defendant  to 
address  the  jury  upon  the  questions  whether  reasonable  care 
and  diligence  had  been  used  by  the  defendant  to  guard  the 
vessel  againBt  the  consequenoes  of  the  storm ;  and  also  whether 
the  vessel  where  it  was,  was  or  was  not  a  reasonably  secure 
place  to  keep  the  coal.  The  court  decided  that  there  was  no 
question  of  fact  for  the  jury,  except  the  amount  of  the  plain- 
tiff's damages,  and  the  defendant  took  an  exception. 

The  judge  charged  the  jury  that  the  bill  of  lading  was  some 
evidence  of  the  amount  of  coal  oh  board  the  vessel;  that  it 
appc&red  the  vessel  was  heavily  laden,  and  her  tonnage  at  cus- 
tom house  weight,  one  hundred  and  thirty-foul-  tons ;  and  the 
jxuy  were  to  determine  upon  the  bill  of  lading,  in  connection 
with  the  evidence  as  to  her  bein£  heavily  laden  and  her  ton- 
nage, how  mubh  c6al  was  on  board.  To  this  instruction  the 
defendant  took  an  eioeptidn.  The  plaintiff  had  a  verdict 
The  exceptions  were  ordered  to  be  heard  in  the  first  instance 
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at  general  tetin;  where  judgment  was  Tendered  for  thfe  plain- 
tiff, did  the  defendant  appealed  to  this  court 

Aaron  J,  Vcmderpool,  for  the  appellant 

Bbrtan  H.  Burhck,  for  the  respondent. 

SfcLDirNr,  J:  There  id  no  doubt  that  a  sheriff,  marshal,  or 
other  officer  of  like  bhahicter,  Mb  taked  property  bf  tittue  bf 
legal  process,  is  under  some  obligation  to  see  to  the  protection 
df  such  prbptefrty  against  injury  or  lb&;  but  tb  What  precise 
degree  bf  care  lie  is  bound  under  the  varibus  titocumstances 
Which  may  attend  stich  a  taking,  is  not  very  Well  Settled  by 
authority.  Judgb  Sport,  in  his  ^brk  bn  Bailments,  section 
ISO,  in  respect  to  the  liability  df  Such  ail  officer,  sa}*:  *"  He 
Wbttld  doubtless  be  responsible  fbir  gross  hefcligence  and  fraud  ; 
but  Whether  he  would  be  responsible  for  ordihary  negligence^ 
does  nbt  appear  to  fiavb  been  decided  lofy  buy  adjudged  case  5 
although  &  he  is  a  bailee  fot  a  cbmj&nsation,  it  foap  be  thought 
that  he  ought  tb  ke  bound,  by  the  common  rule  in  such  cases^ 
to  ordiiiaiy  diligenbe;"  and  he  referfc  tb  the  caSteS  of  Jenher  r. 
JoKffk  (B  Johns.,  9),  and  burke  r.  Trevitt  {1  Miason,  98). 

ft  sttikefc  me  that  this  id  stating  the  dofcttfhfc  somewhat  too 
fkintly:  A  Sheriff  or  marshal  &  nbt  ah  agent  Voluntarily 
selected,  but  a  jtablib  Officer,  frhbin  the  party  fe  bompelted  tb 
employ;  one  who  is  clothed  with  a  pubiite  trust;  chosen  by  the 
public  for  his  supjkfced  fittfefe  for  the  discharge  of  important 
SWd  jtertpbhsibie  dutSteS:  He  stands^  motieoVer,  between  two 
opposing  parties,  being  m4d£  by  law  thfe  feUstbdian  of  the  pro* 
perty  about  Which  they  are  in  Some  measure  contending,  and 
which  ihay  therefor^  justly  be  consicfcreu  as  exposed  tb  some 
perift  Which  Wotild  not  attend  a  mere  ordinary  bailment 
Uftder  ttiafe  circumstandes,  the  doubt  in  my  judgment  is  not 
Whether  thte  officer  is  bound  to  take  ordinary  carta,  but  whether 
he  ought  hot  to  Be  held  tb  a  somewhat  higher  degree  of  dili- 
gence. 

Btft  it  is  unnecessary  to  determine  here  the  precipe  degree 
of  fetegHgetobe  which  Would  lender  a  shettff  liable  in  an  ordi- 
Smith.— Vol.  VH.  14 
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oary  case  where  he  removes  the  property  from  the  possession 
of  the  defendant,  and  takes  it  entirely  under  his  own  charge; 
because,  whatever  rule  may  be  adopted  on  this  subject,  if  it  is 
to  be  regarded  as  applicable  to  the  present  case,  the  question 
of  negligence  should,  I  am  inclined  to  think,  have  been  sub- 
mitted to  the  jury.  There  are,  no  doubt,  cases  depending 
entirely  upon  questions  of  negligence,  where  the  proof  is  so 
clear  that  the  court  is  justified  in  assuming,  as  a  matter  of  law, 
that  the  negligence  is  established.  But  questions  of  that  nature 
are  peculiarly  appropriate  for  the  consideration  of  a  jury,  and 
courts  are  very  justly  cautious  about  encroaching  upon  their 
province  in  this  respect  That  there  was  negligence  somewhere 
in  the  present  case,  provided  we  assume  that  if  the  vessel  had 
been  femoved  during  the  storm  to  the  south  side  of  the  pier, 
the  disaster  would  probably  have  been  avoided,  is  pretty  cer- 
tain. The  man  placed  in  charge  by  the  sheriff  was  warned  of 
the  danger ;  but  as  his  instructions,  as  construed  by  him,  were 
limited  to  seeing  that  the  vessel  was  not  removed,  he  declined 
to  interfere.  There  is  a  discrepancy  between  his  testimony  and 
that  of  the  captain,  upon  the  question  whether  he  reftised  to 
permit  the  location  of  the  vessel  to  be  changed.  The  whole 
difficulty  may  have  grown  out  of  the  want  of  specific  instruc- 
tions to  the  man  to  whom  the  matter  was  given  in  charge.  If 
so,  this  would  be  a  species  of  negligence  for  which  the  sheriff 
must  be  held  responsible. 

He  is  also,  under  the  circumstances,  responsible  for  any  neg- 
ligence or  want  of  ordinary  skill  on  the  part  either  of  the  man 
employed  to  watch,  or  of  the  master  of  the  schooner;  for  by 
leaving  the  coal  in  charge  of  the  latter,  without  other  control 
than  that  of  a  man  to  watch  and  see  that  the  vessel  was  not 
removed,  he  necessarily  made  the  master  his  agent,  to  see  to 
the  security  of  the  coal  in  the  place  where  it  then  was,  and  be* 
came,  therefore,  responsible  for  any  negligence  or  want  of  skill 
on  the  part  of  the  latter  in  taking  care  of  the  property.  It 
would  seem  to  follow  that  if  the  jury  should  believe  that  the  ves- 
sel would  not  have  sunk  if  she  had  been  removed  to  the  south 
side  of  the  pier,  and  that  due  and  proper  care  required,  after 


ALBANY,  MARCH,  1800.  107 

Moore  v.  Westenreh. 

the  storm  arose,  that  she  should  have  been  so  removed,  the 
shetiff  must  be  held  responsible  for  the  negligence  "which  pre- 
vented the  removal,  whether  it  arose  from  a  want  of  proper 
instructions,  a  misunderstanding  of  those  instructions,  or  from 
any  other  cause. 

But  the  plaintiff's  counsel  insists  that  the,  defendant  is  liable 
at  all  events,  irrespective  of  the  question  of  negligence.  His 
position  is,  that  it  was  the  imperative  duty  of  the  sheriff  to  re- 
move the  coal  immediately  from  the  vessel,  and  take  it  exclu- 
sively inter  his  own  hands ;  that  he  had  no  right  to  leave  it  for 
any  time  under  the  control  of  the  defendant  in  the  suit;  and 
that  having  done  so  he  became  absolutely  responsible  for  its 
safety.  The  principal  authority  relied  upon  to  support  this  po- 
sition is  the  case  of  Browning  v.  Hanford  (5  Bill,  588;  S.  C.  in 
Error,  5  Demo,  586).  That  was  a  case  of  goods  seized  upon 
execution  and  left  in  the  possession  of  the  defendant ;  a  receipt 
being  taken  from  a  third  person,  by  which  ihe  latter  agreed  to 
deliver  the  goods  upon  demand,  or  pay  their  value.  When 
the  case  was  first  before  the  Supreme  Court  (5  Hill,  688),  it 
turned  mainly  upon  the  question  as  to  the  degree  of  responsi- 
bility assumed  by  the  sheriff,  in  leaving  the  property  in  the 
possession  of  the  defendant,  after  taking  a  receipt ;  and  it  was 
held  by  three  of  the  justices — the  other  dissenting — that  his 
responsibility  was  that  of  an  ordinary  bailee  for  hire*  A  new 
trial  was  granted  upon  that  occasion,  and  the  case  afterwards 
came  again  before  the  Supreme  Court  (7  Hill,  120),  where  it 
was  decided  upon  a  single  question,  relating  to  the  competency 
of  the  sheriff's  return  upon  the  execution  as  evidence  in  his 
own  favor ;  a  new  trial  being  denied.  The  case  was  then  car- 
ried to  the  Court  of  Errors  (5  Denio,  586),  where,  in  addition 
to  the  question  as  to  the  return,  the  court  considered  the  ques* 
Twa,  passed  upon  by  the  Supreme  Court  when  the  case  was 
before  it  upon  the  first  occasion,  as  to  the  degree  of  responsi- 
bility resting,  under  the  circumstances,  upon  the  sheriff.  Dif- 
ferent opinions  were  expressed ;  but  as  it  is  difficult,  if  not  im- 
possible, to  ascertain  upon  which  of  the  two  questions  involved 
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ill  ike  cdse  the  iieW  trial  Was  granted,  nothing  te  settled  by  the 
decision  fta  to  the  point  tlndef  consideration  here. 

Biiit,  hdweVt*  th&t  question  may  be  Ultimately  settled,  its 
decision  does  Hot,  I  think,  control  the  present  case.  Assuming 
that  in  ordinary  cases  a  sheriff,  if  he  leave  goods  taken  upon 
execution  in  the  hands  of  the  defendant,  makes  hilnself  abso- 
lutely liable*  and  that  his  responsibility  Would  generally  be  the 
sam£  frhetheir  the  goods  be  token  by  virtue  of  mesne  or  final 
pfocCss,  6s  to  which  t  express  no  opinion,  t  nevertheless  think, 
that  Under  the  pecUlihr  cifcuttistances  of  the  present  case,  the 
sheriff  did  not  make  hitnself  liable  kt  all  events,  by  omitting 
forthwith  to  feinove  the  Coal  froin  the  vessel.  The  sureties  of 
this  plaintiff  hdd  not  justified,  and  Until  that  Wa8  done  he 
could  not  know  thfct  the  plditttitf  Would  entitle  hifnself  to  the 
possession.  Tftie  retnoval  of  the  coid  Would  have  been  attended 
With  a  hfeavy  bill  of  expense }  as  he  could  not  safely  deliVet  it 
to  the  plaintiff  until  the  sureties  had  justified,  he  would  have 
had  to  procure  a  place  to  store  it;  and  this  would  have  in- 
volved the  necessity  of  another  removal,  whether  the  coal  had 
ultimately  to  be  delivered  to  the  plaintiff  or  returned  to  the 
defenckrit.  It  is  thie  that  as  his  process  was  only  ag&inst  the 
coai,  and  gave  him  ho  authority  to  seize  the  vessel,  Which  must 
n&Sessafily  remain  under  the  control  of  the  master,  the  sheriff 
could  not  with  Any  propriety  have  left  the  cOal  in  the  vessel 
Without  the  consent,  either  express  or  inlplied,  of  such  master, 
fiut  £  think  the  cireuihstances  provied  Warrant  the  inference 
that  the  latter  did  tacitly  Consent  that  the  coal  Should  reinain 
oft  bofcrd,'  and  that  his  right  to  control  the  vfestel  should  bd 
subordinate  to  the  rights  acquired  by  the  Sheriff!  The  fetter 
Was,  therefore,  I  think,  justified  in  dr&itting  to  incur  thte  great 
expense  of  removing  the  coal,  until  it  should  be  definitely  set* 
tied  whether  it  Was  to  be  delivered  to  the  plaintiff  or  not  We 
are  brought  therefore  to  tiie  conclusion  that  it  was  incumbent 
upon  the  plaintiff  to  show  some  degree  of  negligence  on  th© 
part  of  the  sheriff,  beyond  the  mere  fact  of  omitting  to  remove 
the  coal,  and  that  the  loss  occurred  in  consequence  of  such 
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asgligewcfe  It  follows,  if  {  aw  light  in  the  view  previously 
Jakea,  a*  to  tip*  eyidepucs  upon  the  qu^^ion  of  negligence,  that 
Jibe  court;  erred  )P  reftwiog  to  permit  the  deifepriftPt's  counsel  to 
A&lws  4tbue  jury  and  ja  giying  positive  instraiioas  to  the  jury 
Jo  find  for  the  plaintiff, 

Jut  were  it  otherwise,  the  judgjnent  must  etill  be  reverse^ 
/or  a&  ^JTor  in  the  charge  of  the  court  in  respect  to  the  effect 
pf  the  bill  of  Jading  as  .evidence.  Whether  this  doc]UQ£nt 
jpwy  »ot  h*v$  tae#  adwgsible  for  some  purpose,  is  a  question 
which  4  i*  unftecessaiy  in  this  case  0  decide.  In  the  case  of 
jHWefop  y,  Pwy  (?  $aua.,  #0$),  whkfc  w#s  an  action  upo^  a 
policy  of  iwprancej  the  jbill  of  lading  which  was  offeree}  in 
ievidence,  to  chow  that  the  plaintiff  had  an  insurable  interest  in 
the  property,  was  rejected  at  nisi  prim,  by  Sir  Ja|I£$  Mako- 
7J&J),  ,Ch,  i^  before  wfcoqa  (the  cause  was  tried.  But  upon 
jPM>t*on  for  a  n#w  trial,  ^phief. Justice  thought  the  bill,  might, 
W<Jej.some  ciiyAVrtftances,  be  eywjegce  upon  the  question  of 
J&e  in  the  Xionaiguee,  i*  a  suit  between  hi»  and  a  third  party. 
The  person  who  signed  the  bill  of  Jading  in  that  cam  was  dead, 
mi  rehance  was  placed  upon  that  jfect.  Mr.  Philips,  however, 
seems  to  think  such  evidence  admissible  to  prove  title  in  the 
rewigyre;  (as  I  should  iajerfriaaa  his  Jfupguage,  without  regard 
tp  the  4$$th  #f  t^e  person  who  signed  the  bill.  $  Phil  Eyv 

Such  evidence  c^q  only  be  admisgihle,  if  at  all,  fa  poruieotion 
Wih  pioqf  pf  pwgQgpon,  by  tfce  pfu*y  fiigniqg  the  l^U  of  Jfofling. 

It  hWig'UArie<5e88ary,iioweve^  to  pass  upon  likis  question  in 
the  pre^eftt  qase,  I  shall  express  no  opinion  upon  it  Even  if 
the  evidence  was  improperly  adwitted  upon  the  questioti  of  title, 
J  should  acrt  Jiiin&  ,the  esrxo?  sufficient  to  reverse  the  jii<Jgment ; 
Jfpr  ;the  jenson,  ,that  it  wap  wholly  p«ine^ess^ry  for  the  plaintiff 
S&jpv?  any  ^evidence  of  title,  beyond  the  fact  that  the  defead- 
i^nj;  hftd  taken  the  property  in  a  suit  in  wjiich  Jie  m*  plaintiif ; 
it  pot  aj^pqaring  ;that  %py  cjaim  of  title  h#l  been  made  on  the 
p&t  of  mp  other  psrscm.  The  sheriff  wap  responsible,  printy 
Jme  At  Jea^t,  to  tte  ptoti$ta&4  h?  ahoflrs  ,W>  responsibility  tp 
any  other  party. 
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But  whether  the  bill  of  lading  was  or  was  not  properly  ad- 
mitted in  evidence,  upon  the,  question  tot  title,  it  dearly 
afforded  no  evidence  whatever  in  regard  to  the  quantity  of  the 
coaL  If  evidence  on  the  question  of  title,  it  is  because  it  goes 
to  qualify  what  would  otherwise  be  prima  fade  evidence  of  ab- 
solute ownership  by  the  master  of  the  vesssel,  viz. :  the  pos- 
session. But  the  bare  possession  of  the  master  affords  no  evi- 
dence as  to  quantity ;  and  hence  the  bill  of  lading  in  that  re- 
spect is  nothing  more  than  his  mere  naked  declaration,  uncon- 
nected with  anything  which  can  give  it  force  as  against  a  third 
party.  It  is  undoubtedly  good  as  an  admission  to  charge  the 
master  himself;  but  is  of  no  more  force  as  against  third  per 
sons  than  any  other  declaration  he  might  make  bearing  upon 
their  rights. 

The  court  charged  the  jury  "  that  the  bill  of  lading  was  some 
evidence  of  the  amount  of  coal  on  board  the  vessel ;  that  it  ap- 
peared that  the  vessel  was  heavily  laden,  and  her  tonnage  at  cus- 
tom house  weight  one  hundred  and  thirty-four  tons;  and  the 
jury  were  to  determine  upon  the  biU  of  lading,  in  connection  with 
the  evidence  as  to  hpr  being  heavily  laden,  and  her  tonnage, 
how  much  coal  was  on  board." 

This  part  of  the  charge,  which  was  excepted  to,  was  very 
material  There  was  no  other  evidence  of  quantity  in  the  case, 
except  that  here  alluded  to.  Without  the  bill  of  lading,  the 
jury  would  have  been  left  on  that  subject  entirely  to  the  un- 
certain inference  to  be  drawn  from  the  capacity  of  the  vessel. 

The  verdict  was  based  undoubtedly  upon  the  statement  in 
the  bill,  and  as  that  was  clearly  incompetent  for  that  purpose, 
the  judgment  cannot  be  sustained. 

Were  it  not  for  the  necessity  of  reversing  the  judgment  upon 
the  point  last  considered,  we  should  have  felt  bound  to  give  to 
the  facts  a  more  critical  examination ;  and  might  perhaps  have 
come  to  the  same  conclusion  with  the  Superior  Court  at  general 
term,  that  the  proof  of  negligence  was  so  clear  as  to  justify 
the  court  in  taking  the  case  altogether  from  the  jury.  Our 
conclusion,  however,  on  that  subject  is,  under  the  circumstances, 
of  no  controlling  importance. 
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The  judgment  must  be  reversed  and  there  must  be  a  new 
trial,  with  costs  to  abide  the  event 

All  the  judges  concurred  except  Comstock,  Gh.  J.,  who 
thought  that  the  Superior  Court  was  right  in  holding  that  the 
proof  of  negligence  was  too  clear  to  leave  any  question  for  the 
jury.  He  was  for  reversal  on  the  point  last  considered  in  the 
opinion  of  Selden,  J. 

Judgment  reversed,  and  new  trial  ordered.  . 


Pubvis  v.  Coleman  &  Stbwwn. 

Personal  notice  to  a  guest  at  an  inn  that  a  safe  is  provided  for  keeping 
money,  jewels,  &o,  and  that  the  innkeeper  will  not  be  liable  for  their 
loss,  unless  given  to  him  for  deposit  therein,  is  equivalent  to  the  posting 
in  the  guest's  room  of  a  written  or  printed  notice,  under  the  statute 
(ch.  421  of  1855). 

Independent  of  the  statute,  the  leaving  by  the  guest  of  $2,000  in  gold  coin 
in  his  trunk  in  a  room,  with  no  person  therein,  in  a  hotel  in  the  city  of 
New  York,  after  such  actual  notice,  is  such  negligence  as  to  discharge 
the  innkeeper  from  any  liability. 

Appeal  from  the  Superior  Court  of  .the  city  of  New  York. 
Action  to  recover  money  abstracted  from  the  plaintiff's  trunk 
while  a  guest  of  the  defendants.  On  the  trial  it  was  proved 
that  the  defendants  were  proprietors  and  keepers  of  an  inn  or 
hotel  in  the  city  of  New  York.  On  the  28d  of  January,  1856, 
they  received  the  plaintiff  as  a  guest  He  was  assigned  a 
room  in  the  house,  and  was  escorted  to  it,  with  his  baggage,  by 
a  waiter  or  porter  of  the  defendants,  in  the  early  part  of  the 
day.  About  5  o'clock,  on  the  day  of  his  arrival,  the  plaintiff 
left  his  room  for  dinner,  locking  his  door,  and  leaving  the  key 
at  the  office  of  the  hotel.  On  his  return,  at  about  6  o'clock,  he 
found  his  room  had  been  broken  into,  his  trunk  broken  open, 
and  400  sovereigns  taken  therefrom. 

The  jury,  in  answer  to  specific  written  interrogatories,  found 
the  following  facts : 
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pL  That  tfye  moijiey  flougfct  to  J>e  ropoy;ewid  was  in  the  plain- 
tiff's trunk  at  the  time  it  was  broken  open.  2d.  Th^at  £  printed 
notice  that  the  defendant  kept  a  safe,  pursuant  to  the  statute 
(Laws  of  1856,  chap.  421),  in  which  guests  at  the  hotel  were 
required  to  deposit  their  valuables,  was  not  posted  up  in  the 
room  assigned  to  the  plaintiff  at  the  time  he  took  possession  of 
it  8cL  That  notice  in  fact  was  given  to  the  plaintiff  at  die 
time  of  his  arrival  and  occupancy  of  his  room,  of  the  provision 
by  the  defendants  of  a  safe  for  the  deposit  of  the  valuables  of 
the  guests  of  the  hotel,  and  that  they  would  not  be  liable  for 
the  loss  thereof,  unless  so  deposited  therein.  4th.  That  the 
plaintiff  was  guilty  of  negligence  on  his  part,  under  the  cir- 
cumstances, in  not  availing  himself  of  the  notice  given  to  him 
to  deposit  his  valuables  in  the  safe  provided  by  the  defendants 
for  that  purpose. 

VfP  J iWY  %??S3sed  the  dances  of  the  plaintiff  a,t  $2,06$. 

Ppon  tbjis  £n<frng,  $  judgment  w#fl  entered  for  the  defend- 
ants at  special  term  in  4she  Superior  Court,  and  was  affirmed, 
on  appeal,  at  the  general  term.  The  plaintifi  appealed  to  thip 
jcourt. 

John  K  Porter,  for  the  appellant 

John  H.  Beynolds,  for  the  respondents. 

Davies,  J.  At  common  law,  the  defendants  were  liable  for 
all  losses  of  the  property  of  their  guests  infmhospitium.  The 
legislature  of  this  State,  in  1855,  for  reasons  which  might 
easily  be  suggested,  and  which  were  satisfactory  to  them,  modi* 
fied  this  strict* liability  of  the  common  law,  which  had  been 
uniformly  enforced  by  the  courts  with  rigidity,  and  its  appli- 
cation in  many  cases  involved  peculiar  hardship. 

The  act  of  1855  provides  that  whenever  tlie  proprietor  of 
any  hotel  shall  furnish  a  safe  in  the  ofiice  of  such  hotel,  or 
other  convenient  place,  for  the  s^fe  keeping  of  any  n^oney, 
jewels,  eft*  ornaments  belonging  to  the  guests  of  such  iiotel,  and 
'shall  notify  the  guests  thereof  by  posting  a  notice,  stating  the 
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fact  that  such  safe  is  provided  in  which  such  money,  jewels  or 
ornaments  may  be  deposited,  in  the  room  occupied  by  such 
guest,  in  a  conspicuous  manner,  and  such  guest  shall  neglect 
to  deposit  such  money,  jewels,  &c,  in  such  safe,  the  proprietor 
of  such  hotel  shall  not  be  liable  for  any  loss  of  such  money, 
jewels,  &c.,  sustained  by  such  guest  by  theft  or  otherwise. 

It  is  seen  from  an  examination  of  this  statute,  that  two  things 
are  to  be  done  by  the  proprietor  of  the  hotel  to  relieve  himself 
from  his  common  law  liability : 

1st  He  is  to  provide  a  safe  in  his  office  or  other  convenient 
place  in  the  hotel,  for  the  safe  keeping  of  the  money,  &c. 

2d.  He  is  to  notify  the  guests  thereof  by  posting  a  notice  in  a 
conspicuous  place  in  the  room  or  rooms  occupied  by  the  guests, 
staling  the  feet  that  such  safe  was  provided  in  which  such 
money,  Ac,  might  be  deposited. 

There  is  no  doubt  that  in  this  hotel  the  proprietors  had  pro- 
vided the  safe  in  their  office  for  the  safe  keeping  of  the  money 
of  their  guests.  So  far  they  had  undeniably  conformed  to  the 
statute. 

The  notice,  by  posting  in  the  room,  required  by  the  statute, 
was  not  given,  as  found  by  the  jury ;  but  the  jury  has  found 
as  a  feet  that  this  plaintiff  had  actual  and  full  notice  that  such 
safe  was  provided  for  that  purpose. 

The  actual  notice  given  to  the  plaintiff  was  fax  more  foil  and 
ample  than  the  constructive  one  provided  for  in  the  act  of  the 
legislature.  The  notice  to  be  posted  by  the  act  was  only  to  state 
die  feet  that  such  safe  was  provided  in  which  such  money,  Ac., 
might  be  deposited.  That  was  all  the  constructive  notice  the  act 
required.  It  is  easy  to  perceive  that  if  such  notice  was  brought 
to  the  attention  of  a  stranger,  he  might  well  fail  to  perceive 
that  there  was  anything  in  it  changing  or  modifying  the  duties 
or  liabilities  of  the  proprietor,  in  respeqt  to  the  safety  of  the 
property  of  his  guest  He  would  see  from  this  statutory  no* 
tace,  if  he  read  it,  that  a  safe  was  provided  in  which  his  money 
might  be  deposited,  but  it  would  fail  to  inform  him  of  ajy  conv 
sequences  attending  his  not  availing  himself  of  its  use.  The 
eotice  actually  given  in  the  present  ease  distinctly  brought  to  his 
Smith.— Vou  VH.  15 
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mind  not  only  the  fact  of  the  safe  being  provided,  but  the  rea- 
sons of  such  provision,  and  the  important  fact  that  if  the  guest 
did  not  avail  himself  of  this  place  of  safety  for  his  money,  in 
case  of  its  loss,  he  could  have  no  claim  upon  the  proprietor  of 
the  hotel.  The  actual  notice,  therefore,  given  in  this  case,  was 
far  more  satisfactory  and  ample  than  the  constructive  one  re- 
quired by  the  statute ;  and  the  question  is,  whether  the  defend- 
ants were  protected  by  the  act,  in  giving  this  notice  and  omit- 
ting to  post  that  prescribed  by  the  statute  ?  There  can  be  no  con- 
troversy, that  an  actual  notice  is  far  more  certain  to  bring 
knowledge  of  a  fact  to  a  party  than  constructive  notice.  We 
certainly  must  be  permitted  to  look  at  the  object  of  the  legis- 
lature in  passing  this  act,  and  in  making  the  provision  as  to 
notice  which  it  contains.  It  was  certainly  to  limit  the  liability 
of  hotel  keepers  and  to  provide  means  by  which  they  might 
restrict  it  It  was  also  the  otyect  of  the  legislature  to  pro- 
vide for  the  security  of  the  guest,  and  not  to  deprive  him  of 
the  rights  secured  to  him  by  the  common  law  without  special 
notice  of  the  provisions  of  this  act  It  must  have  been  seen  by 
the  framers  of  the  act,  that  it  would  have  been  a  difficult  mat- 
ter in  a  large  hotel,  receiving  three  or  four  hundred  guests 
daily,  to  give  personal  notice  to  each  guest  of  the  require- 
ments of  this  act,  and  to  preserve  evidence  of  such  notice, 
The  legislature,  therefore,  in  addition  to  the  knowledge  which 
every  man  is  presumed  to  have  of  the  law,  thought  proper  to 
provide  in  this  particular  case,  that  the  putting  of  a  notice  in 
a  conspicuous  place  in  the  room  occupied  by  the  guest,  stating 
the  fact  that  a  safe  was  provided  in  which  his  money  might  be 
deposited,  should  be  prima  facie  evidence  of  notice  to  him  of 
the  act  The  mode  and  manner  of  giving  the  notice  was, 
therefore,  clearly  for  the  benefit  of  the  hotel  keeper.  It  is 
easily  seen  that  the  chances  of  its  attracting  the  attention  of 
the  guests  were  small;  and  even  if  it  did,  and  stated  only  what 
the  act  requires,  it  would  fail  to  inform  him  of  the  advantage 
secured  by  the  act,  and  the  consequence  which  would  follow 
in  case  he  did  not  avail  himself  of  the  use  of  the  safe. 
We  think,  therefore,  the  actual  notice  given  in  this  case 
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contained  more  foil  information  than  'the  statutory  notice,  and 
that  the  object  and  purpose  of  the  act  have  been  more  than 
complied  with.  We  do  not  see  that  the  precise  mode  of  giving 
the  notice  specified  in  the  act,  and  in  the  precise  form  prescribed 
by  it,  are  essential  to  the  protection  of  the  defendants.  We 
must  look  at  the  substance  of  things,  and  not  be  led  away  by 
forms.  Under  our  recording  acts,  the  recording  of  a  deed  or 
mortgage  is  notice  to  all  subsequent  purchasers  or  incumbran- 
ces, but  no  principle  is  more  familiar  than  that  actual  notice  of 
a  deed  or  mortgage  unrecorded  is  quite  as  effective  and  far 
more  satisfactory  than  record  notice.  One  is  constrictive,  the 
other  actual  Previous  to  1844,  in  proceedings  to  foreclose 
mortgages  by  advertisement,  the  notice  of  sale  was  required  to 
be  given  by  publication  in  a  newspaper  printed  in  the  county, 
and  by  affixing  a  copy  of  such  notice  on  the  outer  door  of  the 
court  house  of  the  county  in.  which  the  lands  to  be  sold  were 
located.  In  Stanton  v.  Clint  (1  Kern.,  198),  Gabdinsb,  Ch.  J^ 
in  delivering  the  opinion  of  this  couft,  says:  The  publication 
in  the  newspaper  and  the  posting  on  the  court  house  door  were 
the  equivalents  to  a  personal  service.  If  so,  it  certainly  fol- 
lows that  if  personal  service,  on  any  person  affected  by  the 
proceeding,  had  been  made  of  the  notice,  it  would  have  dis» 
pensed  with  proof  of  the  statutory  notice*  We  think  that  the 
actual  notice  given  in  the  present  case,  afforded  all  the  protec- 
tion to  the  defendants  which  they  would  have  had  if  the  statutory 
notice  had  been  posted  as  required  by  the  act  of  1865. 

But  we  think  there  is  another  ground,  equally  satisfactory, 
upon  which  the  judgment  of  the  court  below  can  be  sustained. 
The  jury  have  found  as  a  fact  in  this  case,  that  the  plaintiff  was 
himself  guilty  of  negligence  under  .the  circumstances  in  not 
availing  himself  of  the  notice  given  to  him,  to  deposit  his  val- 
uables in  the  safe  provided  by  the  defendants. 

The  judge  charged  the  jury  "  that  if  the  information  commu- 
nicated to'the  plaintiff  was  communicated  by  the  authority  of 
the  defendants,  and  was  so  communicated  as  that  it  was  under* 
stood  by  the  plaintiff  so  that  he  had  full  notice  that  there  was 
a  safe  in  the  office  appropriated  to  the  safe  custody  of  valuables* 
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Jt  was  negligence,  considering  the  amount  of  money  he  had, 
pot  to  have  intrusted  it  to  the  safe/' 

The  jury,  in  finding  that  the  plaintiff  was  guilty  of  negli- 
gence, must  have  found  all  the  facta  which  the  judge  had  told 
th*m  were  necessary  to  be  proved  to  justify  such  a  finding;  and 
having  ascertained  the  facts,  they  drew  from  them  the  exact 
oonolusiQn  whioh  the  judge  had  instructed  them  to  draw.  It 
fellows,  if  it  be  the  law  that  the  loss  of  the  plaintiff,  having 
been  caused  by  his  own  negligence*  is  a  bar  to  his  recovery, 
that  in  the  present  case  such  negligence  having  been  established 
4*  a  feet,  he  cannot  recover. 

It  is  said  in  Gab/da  cox  (8  Rep.,  83),  that  if  the  innkeeper 
acquire  his  guest  that  he  will  put  his  goods  in  such  a  chamber 
sudor  look  and  key  and  then  he  will  warrant  them,  otherwise 
not,  and  die  guest  lets  them  lie  in  an  outer  court,  where  they 
are  taken  away,  the  innkeeper  shall  not  be  charged,  for  the 
fault  is  in  the  guest  In  Richmond  v.  Smith  (8  Barn.  &  Cress., 
•10.)  Lord  Tsnthrdsn  placed  the  liability  of  the  innkeeper, 
vpon  the  common  law  rule,  that  where  a  traveler  brings  goods 
to  an  inn  the  landlord  is  responsible  for  them.  And  he  says, 
"if  it  had  been  intended  by  the  defendant  not  to  be  responsi- 
ble unless  his  guests  chose  to  have  their  goods  placed  in  their 
bedrooms  or  some  other  place  selected  by  him,  he  should  have 
said  so."  The  Chief  Justice  deems  the  situation  of  the  land- 
lord precisely  analogous  to  that  of  a  carrier.  Batlet,  J., 
said  that  "an  innkeeper's  liability  very  closely  resembles  that 
of  a  earner.  He  is  prima  facie  liable  for  any  loss  not  occa- 
sioned by  the  act  of  God,  or  the  king's  enemies,  although  he 
nay  be  exonerated  when  the  guest  chooses  to  have  the  goods 
ttnder  his  own  care."  These  eases  are  cited  with  approbation 
by  NsLSQir,  Ch.  J. ,  in  Piper  v.  Manny  (21  WencL,  284).  Ap- 
plying these  principles  to  the  foots  of  the  present  case,  where 
ii  is  apparent  that  the  defendants  wished  to  hare  the  plaintiff's 
money  put  in  a  place  of  safety,  which  he  refused  to  permit, 
but  ehose  to  have  it  under  his  own  care,  the  defendants  are 
•awmerated,  and  the  plaintiff  must  suffer  the  consequences  of 
hie  own  folly. 
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The  ground  of  the  defendants'  liability  has  always  been 
likened  to  that  of  a  common  carrier.  The  rules  of  law  appli- 
cable to  such  a  condition  of  parties  have  always  been  maintained 
with  firmness  by  the  courts,  and  certainly  by  those  of  this 
State.  (Dorr  v.  The  New  Jersey  Steam  Navigation  Company,  X 
Kern.,  485.)  Yet  it  is  also  the  well  settled  law  of  this  State, 
that  if  the  plaintiff's  negligence  has  caused  or  contributed  to 
flie  loss  or  injury,  an  action  against  the  carrier  cannot  be  main-' 
tainecL  (Tonatyvnda  Railroad  Company  v.  Hunger,  6  Denio, 
265 ;  &  C,  4  Comst,  849;  Shepherd  v.  Bees,  12  Johns.,  484; 
Bush  v.  Brainerd,  1  Cfowen,  78;  Bwwnett  v.  Flagler,  6  Hill, 
282 ;  Cook  v.  Champtain  Transportation  Company,  1  Denio,  99; 
Earing  y.  New  York  and  Brie  Railroad  Company,  18  Barb.,  9.) 

It*  being  an  established  fact  in  this  case  that  the  plaintiff  was 
guilty  of  negligence  in  not  availing  himself  of  the  place  of 
safety  provided  by  the  defendants  for  the  safe  keeping  of  Ms 
money,  it  follows  that  he  cannot  maintain  this  action* 

The  judgment  of  the  Superior  Court  should  therefore  b* 
affirmed. 

Denio,  Sxldkk,  Baoon  and  Weight,  Ja,  concurred  on 
both  the  grounds  stated  by  Da  vies,  J.  Oomstock,  Ch.  X, 
Clsbki  and  Welles,  J&,  did  not  agree  that  a  verbal  notice 
could  be  substituted  for  the  posting  of  a  written  or  printed  one 
as  required  by  the  statute,  but  concurred  on  the  ground  th«$ 
the  plaintiff's  negligence  discharged  the  defendants  indepen* 
dandy  of  the  statute. 

Judgment  affirmed 
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The  continued  user,  for  more  than  twenty  years,  of  an  easement  injurious  to 
the  land  of  another,  e.  g.,  orerflowing  his  land  with  water,  authorizes  the 

.  presumption  of  a  (grant 

It  is  for  the  party  submitting  to  the  user  in  such  a  case,  to  show  that  it  was 
by  license  or  permission,  and  not  for  the  party  exercising  it  to  prove  an 
express  claim  of  right  in  order  to  characterize  the  usftfas  adverse. 

Appeal  from  the  Supreme  Court  Action  to  recover  dama- 
ges for  flowing  lands  of  the  plaintdflf,  by  meams  of  a  dam  erected 
by  the  defendant  across  the  Canaseraga  creek,  in  the  county  of 
Livingston.  The  defendant  set  up  in  his  answer  that  the 
creek  was  a  public  highway,  and  that  by  an  act  of  the  Legis- 
lature, passed  April  11th,  1820,  one  Isaac  Havens  was  autho- 
rized to  construct  a  dam  across  the  creek,  not  to  exceed  three 
feet  high,  and  that  Havens  accordingly  constructed  the  dam 
complained  of,  which  has  been  ever  since  continued;  and  that 
Havens,  on  the  6th  July,  1881,  being  the  owner  in  fee  of  the 
land  on  which  the  dam  was  erected,  conveyed  to  the  defendant, 
in  fee,  a  grist  mill,  which  was  supplied  with  water  by  means 
of  the  dam,  and  its  appurtenances,  and  leased  him  the  land  on 
which  the  dam  and  the  race  leading  therefrom  to  the  grist  mill 
were  constructed. 

On  the  trial  the  defendant  gave  evidence  tending  to  prove, 
in  addition  to  the  above  mentioned  facts,  that  the  dam  had  been 
maintained  and  kept  from  the  year  1826  to  the  commencement 
of  the  action  in  1851,  and  that  its  effect  during  all  that  time  was 
to  flow  the  plaintiff's  land,  and  render  it  unfit  for  cultivation. 
The  plaintiff  furnished  no  proof  that  the  use  of  the  dam,  so  far 
as  his  lands  were  affected  by  it,  was  by  his  permission  or  favor, 
or  was  in  subordination  to  him ;  neither  did  the  defendant  give 
any  other  proof  of  adverse  possession  than  what  is  afforded  by 
the  uninterrupted  use  of  the  dam  for  more  than  twenty  years. 

The  counsel  for  the  plaintiff,  when  the  defendant's  counsel 
offered  to  prove  the  facte  above  stated,  objected,  on  the  grounds 
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that,  1st-  The  continuance  of  the  dam  for  more  than  twenty 
years  conferred  no  right  on  the  defendant  to  maintain  it  to  the 
plaintiff's  injury,  and  was  no  defence  to  the  action ;  and  2d. 
That  the  answer  of  the  defendant  did  not  state  facts  sufficient 
to  constitute  a  defence,  because  it  alleged  no  right  to  flow  the 
plaintiff's  lands,  nor  did  it  set  up  a  title  inconsistent  with  the 
title  of  the  plaintiff,  or  hostile  to  it ;  but,  on  the  contrary,  he 
maintained  that  the  answer  shows  that  the  claim  of  the  defend* 
ant  was  originally  in  subordination  to  the  title  of  the  plaintiff 
The  judge  overruled  the  objection,  to  which  the  plaintiff's 
counsel  excepted  After  the  testimony  was  closed,  the  counsel 
for  the  plaintiff  requested  the  judge  to  charge  the  jtuy  that  if 
they  were  satisfied  the  dam  caused  the  water  to  overflow  and  * 
injure  the  lands  of  the  plaintiff,  he  was  entitled  to  recover 
his  damages,  notwithstanding  the  claim  of  right  to  flow 
the  lands.  The  judge  declined  so  to  charge,  to  which  the 
plaintiff's  counsel  excepted ;  but  the  judge  charged  that  if  the 
defendant  and  his  grantor  had  used  and  occupied  the  premises, 
as  they  were,  for  twenty  years  before  the  commencement  of 
the  action,  the  jury  might  presume  a  grant  from  some  person 
authorized  to  make  one,  and  should  find  a  verdict  for  the 
defendant;  to  which  the  plaintiff's  counsel  excepted.  The 
defendant  had  a  verdict  and  judgment,  which  having  been 
affirmed  at  general  term  in  the  seventh  district,  the  plaintiff 
appealed  to  this  court. 

John  2£  Reynolds,  for  the  appellant 

Luther  C.  Peck,  for  the  respondent 

Clerke,  J.  The  question  is  fairly  presented,  whether  the 
uninterrupted  use  of  the  dam  for  twenty  years  was  a  sufficient 
defence,  without  any  other  manifestation  of  an  adverse  pos- 
session than  the  effect  which  it  produced  during  that  time  on 
the  plaintiff's  land.  In  other  words,  will  this  uninterrupted 
use  be  presumptive  proof  of  an  adverse  possession  ? 

Undoubtedly,  the  object  of  the  law  in  requiring  that  pos- 
session or  user  should  be  advene,  is  that  the  person  against 
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whom  the  claim  is  made  or  the  right  is  exercised,,  should  be 
made  aware  of  the  fact  so  as  to  give  him  an  opportunity  of 
legally  resisting  before  the  time  for  doing  so,  limited  by  the 
statute,  expires.  Generally,  mere  possession  or  use  would  not 
be  sufficient  to  arrest  his  attention,  or  to  put  him  on  inquiry.  To 
effect  this,  it  is  necessary  in  many  cases  that  the  person  in  pot* 
session  or  exercising  the  use  should  give  some  additional  indi- 
cation that  it  was  hostile  to  another's  claim.  It  is  a  well  estab- 
lished rule,  therefore,  that  the  doctrine  of  adverse  possession  is 
to  be  taken  strictly,  and  not  to  be  mack  out  by  inference,  but 
by  clear  and  positive  proo£  Every  presumption,  it  is  said,  is 
in  ftvor  of  possession,  in  subordination  to  die  title  of  the  true 
*  owner.  The  possession  must  be  under  claim  and  color  of  title, 
and  exclusive  of  any  other  right  {Jackson  v.  Sharp,  9  Johns^ 
167,  and  cases  cited  in  note  a.) 

But,  on  the  other  hand,  it  may  be  well  asked,  what  mani- 
festation of  claim  could  the  defendant  employ  other  than  the 
very  act  of  which  the  plaintiff  complains — the  overflowing  of 
a  portion  of  his  land  so  as  to_  render  it  useless  lor  cultivation 
or  any  other  agricultural  use.  Or,  if  there  were  any  other 
method  in  which  his  adverse  claim  could  be  indicated,  other 
than  the  express  verbal  assertion  of  it,  could  any  be  more 
effectual  for  the  purpose  of  inducing  the  plaintiff  to  assert  his 
tights  than  the  continual  overflow  of  his  lands  for  three  and 
twenty  years  ?  It  was  in  its  very  nature  hostile  to  the  rights 
of  the  plaintiff ;  it  was  an  open  and  constant  injury  to  him. 
The  user  was  plainly  wrongful — an  invasion  of  his  rights,  for 
which  he  was  entitled,  at  any  time  within  the  twenty  years,  to 
recover  damages.  An  action  for  this  purpose  would  be  a  suf- 
ficient vindication  of  the  plaintiff's  title,  even  if  he  recovered 
only  nominal  damages,  and  would  remove  every  pretext  for 
presuming  a  grant  In  Parker  v.  Foote  (19  Wend.,  809),  which 
was  an  action  for  stopping  lights  in  a  dwelling  house,  it  was 
held,  and  clearly  upon  authority,  if  the  user  is  wrongful — if  it 
is  a  usurpation  to  any  extent  upon  the  rights  of  another,  it  is 
of  itself  adverse,  add  if  acquiesced  in  for  twenty  years,  a  rea- 
sonable foundation  is  laid  for  presuming  a  grant    This  was 
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the  substance  of  the  judge's  charge  in  the  present  case ;  and, 
as  the  plaintiff  adduced  no  proof  to  show  that  the  use  was  by  ■ 
his  leave  and  favor,  it  was  not  necessary  that  it  should  be  left 
to  the  jury  to  find  an  express  and  positive  advene  use. 
The  judgment  should  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


Griffin  v.  Mabquabdt. 


The  testimony  of  an  assignor,  in  trust  for  creditors,  that  he  made  the  as- 
signment for  the  purpose  of  gaining  time  to  pay  his  creditors  and  to  pro- 
tect hit  indorsers,  though  evidence,  is  not  conchudTe  upon  the  question 
of  a  fraudulent  intent  to  hinder  and  delay. 

A  direction  to  the  trustee  in  the  assignment  to  forthwith  take  possession 
of  the  properly,  and  sell  the  same  without  delry,  for  the  best  price  that 
can  be  procured,  construed  as  meaning  only  that  the  assignee  should 
sell  without  unnecessary  or  unreasonable  delay,  and  not  as  such  an  absolute 
direction  for  a  sale  immediately,  irrespective  of  the  interest  of  creditors  as 
would  remove  the  subject  from  the  control  of  the  courts,  and  thereby 
avoid  the  trust 

The  assignee  was  directed  to  pay  the  amount  of  certain  notes  not  yet  due 
to  the  indorsers  of  the  assignor  thereupon,  and  not  to  the  holders:  EM, 
that  the  provision  had  no  other  effect  than  if  the.  holders  of  the  claims 
were  named  at  the  crntuit  $ue  tnuL 

Appeal  from  the  Supreme  Court.  The  case  came  up  from 
a  second  trial  ordered  by  this  court  (17  N.  Y.,  26).  The  trial 
i  by  the  court  without  jury,  and  the  judge  held  that  there 
i  no  fraud  in  feet  in  the  assignment  which  the  plaintiff  sought 
to  impeach.  He  dismissed  the  complaint,  and  the  judgment 
was  affirmed  at  general  term  in  the  second  district  The  plain* 
tiff  appealed  to  tibia  court,  and  argued  that  the  assignment  was 
invalid  upon  its  face,  and  conclusirely  proved  to  be  fraudulent 
Smith.— Vol.  VIL  16 
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Griffin  #.  Marquardt* 

by  testimony  which   sufficiently  appears  in  the  following 
opinion. 

Amasa  J.  Parker,  for  the  appellants. 

Joseph  Ehmt,  for  the  respondent 

Weight,  J.  The  plaintiff's  complaint  wa*  dismissed  at  the 
special  term ;  the  judge  holding  that  the  assignment  of  Mar- 
quardt  was  not  fraudulent  Upon  the  whole  evidence,  he 
found  the  assignment  to  have  been  made  in  good  faith,  and 
without  any  fraudulent  intent,  and  an  these  Were  questions  of 
&ct  purely,  his  finding  is  not  open  to  review  here.  The  ques- 
tion of  fraud  in  fact  was  disposed  of  at  the  special  and  general 
terms,  where  alone  it  could  be  examined  and  reviewed.  The 
plaintiff's  counsel  points  us  to  a  part  of  the  testimony  of  the 
assignor,  which  it  is  claimed  conclusively  establishes  a  fact  fatal 
to  the  assignment,  and  as  matter  of  law,  entitled  the  plaintiff 
to  judgment  In  the  course  of  the  examination  of  the  as- 
signor as  a  witness,  the  question  was  put  to  him :  "  Why  did 
you  make  an  assignment?"  He  answered,  "  I  made  the  assign- 
ment for  the  purpose  of  gaining  time  to  pay  my  creditors.  * 
*  *  *  I  wanted  to  protect  my  indorsers.  I  made  the 
assignment  to  pay  my  debts."  This  testimony  is  singled  out 
as  establishing  a  fact  that  it  is  alleged  neither  was  or  could  be 
controverted,  viz. :  that  the  assignment  was  made  with  the 
fraudulent  intent  to  hinder  and  delay  the  assignor's  creditors 
in  the  collection  of  their  debts.  There  is  no  force  in  the  sug- 
gestion. Had  Marquardt  testified  unqualifiedly  that  his  sole 
purpose  in  making  the  assignment  was  to  gain  time  to  pay  his 
creditors,  it  would  not  have  been  testimony  so  conclusive  in  its 
nature  as  to  have  constrained  the  judge  who  tried  the  cause, 
regardless  of  all  the  other  evidence  in  the  case,  to  find  against 
the  bona  fides  of  the  assignment  The  short  answer  is,  that 
what  we  are  pointed  to  was  mere  evidence  addressed  to  the 
judge,  establishing  no  fact  conclusively,  but  to  be  weighed  and 
considered  with  the  other  evidence  in  the  case,  in  passing  upon 
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and  determining  the  question  of  an  actual  fraudulent  intent. 
That  it  was  the  testimony  of  the  assignor,  gave  no  conclusive 
character  to  it  in  the  establishment  of  a  fact. 

The  only  question  open  for  discussion  in  this  court  is,  whether 
there  is  anything  in  the  deed  of  assignment  itself  which  in 
judgment  of  law  renders  it  invalid  as  against  creditors.  The 
property  is  conveyed  to  the  assignee  in  trust  to  pay  debts,  and 
he  is  directed  to  "forthwith  take  'possession  of  the  said  premises, 
and  sell  the  same  without  delay  for  the  best  fries  that  can  be  pro* 
cured.19  If  this  direction  operated  to  vest  any  discretionary 
power  in  the  assignee,  not  legally  incident  to  his  trust,  nor  to 
be,  on  the  application  of  creditors,  at  all  times  controlled 
by  the  courts,  it  would  be  our  duty  to  pronounce  the  assign- 
ment fraudulent  But  it  does  not.  The  duty  imposed  by  law 
on  an  assignee,  i^to  proceed  without  unreasonable  delay  in  the 
execution  of  the  trust  confided  to  him;  and  if  he  errs  in  this 
respect,  in  the  exercise  of  the  legal  discretion  incident  to  his 
trust,  the  courts  may  correct  the  error.  All  that  the  direction, 
fairly  interpreted,  means,  is,  that  the  assignee  should  proceed 
to  sell  and  convert  the  assigned  property  into  money,  with- 
out unnecessary  or  unreasonable  delay ;  and  it  cannot  be  con- 
strued into  an  attempt  on  the  part  of  the  assignor  to  exempt 
the  assignee  from  his  proper  legal  responsibility  to  those  for 
whom  he  was  to  act 

Nor  are  the  trusts  to  pay  the  indorsers  or  sureties  of  the 
assignor,  the  sums  for  which  they  were  severally  liable,  invalid. 
It  appears  from  the  assignment  itself  that  some  of  the  indorsed 
notes  were  not  due  at  the  time  the  assignment  was  mader 
and  were  held  and  owned  by  corporations  or  persons  other 
than  those  to  whom  the  money  was  directed  to  be  paid.  But 
these  were  trusts  to  pay  the  debts  or  obligations  of  the  assignor, 
for  which  the  indorsers  or  securities  were  severally  liable,  and 
there  can  be  no  doubt  that  the  holders  and  owners  of  the  claims 
designed  to  be  protected,  might  compel  an  appropriation  of  the 
assigned  property  to  their  payment  This  being  so,  the  provi- 
sion has  the  same  effect  as  if  the  holders  were  named  the  cestui* 
guis  trust  in  the  instrument  ' 
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There  seems  to  .be  nothing  in  the  provisions  or  trusts  con* 
tftined  in  the  deed  of  assignment  to  characterize  it  as  fraudu- 
lent, and  the  court  below  has  found  that  there  was  no  fraud  m 
&ct 

The  judgment  of  the  Supreme  Court  should  he  affirmed. 

Ail  the  judges  concurring, 

Judgment  affirmed. 


De  Grofj  v.  America*  Lmsir  Thread  Company. 

""2^™124  ft*e  defendant,  a  corporation  organized  for  the  purpose  of  manufacturing 
171  8415  imen  goods,  sold  to  the  plaintiff  a  stock  of  nriaoaflaneoui  merchandise  in 

a  store  belonging  to  it,  upon  the  agreement  that  if  the  trustees  then  in 
office  should,  within  a  year,  cease  to  have  the  management  of  the  affairs 
of  the  company,  and  in  consequence  thereof  the  general  trade  of  its  op- 
erations should  be  diverted  from  such  store  to  the  plaintiff's  damage,  the 
defendant  would  rebate  $800  of  the  price  of  the  goods  or  pay  that  turn 
to  the  plaintiff:  Meld, 

The  defendant*  in  the  absence  of  contrary  evidence,  is  to  be  presumed  to 
have  obtained  the  merchandise  in  exchange  for  its  manufactures,  in  pay- 
ment of  debts  or  some  other  legitimate  exercise  of  its  corporate  powers. 

The  power  to  affix  conditions  in  respect  to  the  price  is  incident  to  the  pow- 
er of  the  corporation  to  sell  the  property,  and  the  contract  is  therefore 
valid. 

New  trustees  having  been  substituted  within  the  year,  the  liability  of  the 
corporation  is  established  by  evidence  of  a  diversion  of  the  trade  of  Hi 
employees  to  the  prejudice  of  the  plaintu%  without  any  active  nrterposir 
tion  of  such  trustees  to  produce  that  result 

Appeal  from  the  Supreme  Court  The  complaint  was  thai 
in  January,  1868,  the  defendant,  a  manufacturing  corporation 
organized  under  chapter  40  of  1848,  having  its  place  of  busi- 
ness at  Mechanicville,  Saratoga  county,  owned  goods  and 
merchandise  in  a  brick  store  at  that  place  suitable  for  retailing 
and  worth  about  $2,500.  The  plaintiff  purchased  the  goods, 
agreeing  to  pay  for  them  $8*200,  in  consideration  of  which 
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agreement  the  defendant  agreed  that  if  its  trustees  then  in 
office  should,  at  any  time  within  one  year  from  March  lf  1858, 
cease  to  have  the  management  of  the  affairs  of  the  company 
and  by  reason  thereof  the  general  trade  of  the  hands  in  the 
employment  of  the  company  should,  in  consequence  thereof,  bs 
diverted  from  the  brick  store  (where  the  plaintiff  was  to  sell 
the  goods)  within  the  period  above  mentioned  and  the  plaintiff 
should  sustain  damage  thereby,  then  the  defendant  was  to  pay 
the  plaintiff  the  sum  of  $300,  or  discount  that  amount  from 
any  sum  the  plaintiff  might  be  owing  said  company.  Breach, 
that  on  the  28th  April,  1858,  a  majority  of  the  former  trustees 
of  the  plaintiff  ceased  to  have  the  management  of  its  affairs; 
that  in  consequence  thereof  the  trade  of  its  hands  was  diverted 
from  the  plaintiff's  store,  whereby  he  sustained  damage,  and 
that  the  defendant  refused  to  pay  or  account  for  the  $800. 

Upon  the  trial  the  plaintiff  proved  a  verbal  agreement  for 
the  sale  of  the  goods  as  stated  in  the  complaint;  the  payment 
by  him  in  cash  and  his  negotiable  promissory  notes  of  $8,200, 
and  the  execution  by  Yernam,  Bennett  and  Farnham,  three  of 
the  then  trustees  of  the  company,  of  a  written  agreement  for  the 
payment  or  deduction  of  $800  in  the  terms  stated  in  the  com- 
plaint Neither  the  defendant,  president,  nor  secretary  signed 
the  agreement.  There  were  two  other  trustees  of  the  company 
who  resided  at  a  distance,  and  took  no  active  part  in  its  affairs. 
On  the  28th  April,  1868,  Yernam,  Bennett  and  Farnham  resigned 
their  offices  of  trustees,  and  three  others  were  elected  in  their 
place,  of  whom  Fellows,  who  kept  a  store  at  Mechanicville, 
was  one.  He  was  also  appointed  the  treasurer  of  the  company. 
The  trade  of  the  company's  operatives  was  soon  thereafter  di- 
verted from  the  plaintiff's  store  to  that  of  Fellows.  Evidence 
was  received,  under  exception  by  the  defendant,  that  Fellows, 
when  paying  the  operatives,  stated  to  them  that  the  plaintiff 
had  no  interest  in  the  oompany  and  that  they  would  be  ex- 
pected to  trade  at  the  other  store.  There  was  evidence  on  the 
part  of  the  defendant  tending  to  show  that  no  other  of  the 
trustees  did  or  said  anything  to  divert  the  operatives  from 
trading  with  the  plaintiff  but  or  the  other  band  it  ww  under* 
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stood  by  them  that  they  were  at  Kberty  to  trade  where  they 
pleased,  and  that  the  reason  they  abandoned  the  plaintiffs 
store  was  a  rumor  that  he  was  unfair  in  his  dealings  with 
them.  The  defendant  also  proved  specific  facts  tending  to  bus* 
tain  the  truth  of  the  rumor.  The  questions  raised  by  the  de- 
fendant upon  exceptions  to  the  judge's  refiisal  to  nonsuit,  and 
to  his  charge,  sufficiently  appear  in  the  following  opinion. 
The  plaintiff  had  a  verdict  A  new  trial  was  granted  at 
general  term  in  the  fourth  district,  and  the  plaintiff  appealed 
to  this  court,  stipulating  as  required  by  the  statute. 

R  F.  BuHardj  for  the  appellant. 
.    Augustus  Bockes,  for  the  respondent 

Bacon,  J.  The  order  for  a  new  trial,  granted  by  the  Su- 
preme Court  at  general  term  in  the  fourth  district,  proceeds 
substantially  upon  two  grounds :  1.  That  the  contract  entered 
into  by  the  defendants  with  the  plaintiff  out  of  which  the  cause 
of  action  arises,  is  void  either  as  being  ultra  vires,  or  as  contra* 
vening  public  policy ;  and  2.  That  if  valid,  a  breach  was  not 
shown  inasmuch  as  it  was  not  proved  that  a  diversion  of  trade 
fipm  the  plaintiff,  against  which  it  was  intended  to  furnish  an 
indemnity,  was  caused  by  the  positive  ads  of  die  company. 
I  think  the  court  erred  in  both  these  conclusions. 

If  we  concede  that  the  business  of  buying  and  selling  mer- 
chandise was  not  one  of  the  purposes  for  which  this  company 
was  organized,  yet  it  will  be  rather  difficult  to  predicate  ille- 
gality of  a  transaction  of  this  character,  which  for  aught  that 
appears  was  a  single  and  isolated  one.  Their  primary,  and  it 
may  be  added  their  legitimate,  business  was  the  manufacture  of 
linen  goods,  and  by  the  act  under  which  they  were  organized 
they  could  purchase  and  hold  and  convey  any  real  or  personal 
estate  necessary  to  enable  them  to  carry  on  their  transactions. 
The  manufacturing  of  goods  necessarily  implied  the  power  of 
disposing  of  them  when  manufactured,  and  if  so,  of  receiving 
in  payment  money,  or  property  readily  oonvertible  into  money, 


ALBANY,  MARCH,  18«0.  Jf  7 

De  Qriff  v.  Amerioan  Linen  Thread  Company 

or  provisions  or  stores  for  the  payment  of  their  employees. 
How  the  goods  which  they  sold  to  the  plaintiff  came  into  the 
hands  of  the  company  does  not  appear  in  the  Case.  They 
might,  for  aught  that  is  affirmatively  proved,  have  be»  in 
part,  if  not  altogether,  their  own  manufactured  goods;  or  they 
might  have  been  received  in  payment  upon  sales  of  such  goods, 
or  fallen  into  their  hands  as  the  only  equivalent  the  company 
could  obtain  for  debts  c(ue  to  them.  It  may  be  very  true  that 
the  power  to  purchase,  hold  and  convey  personal  estate  does 
not  confer  upon  this  company  an  unlimited  discretion  as  to  the 
nature  and  extent  of  such  transactions.  But  I  am  unable  to 
see  why  the  company  may  not  lawfully  have  acquired  the  pro- 
perty in  question  in  either  of  the  modes  above  indicated.  If, 
however,  they  acquired  the  goods  in  any  such  way  as  to  make 
the  transaction  doubtful,  as  a  question  of  power,  what  are  the 
corporations  to  do  with  property  thus  forced  in  or  forced  upon 
their  hands?  Must  they  purge  the  illegality  by  giving  the 
goods  away,  or  destroying  them,  or  may  they  not  sell  and  trans- 
fer a  good  title  to  a  purchaser?  I  think,  beyond  all  doubt 
they  may,  and  that  the  contract  can  be  upheld  and  enforced  on 
this  ground. 

But  again,  if  it  be  conceded  that  the  defendants  had  no 
power  to  enter  into  the  contract  of  sale  in  this  case  and  bind 
the  company  to  perform  the  obligations  assumed,  viewed  as  a 
mere  question  of  corporate  power,  yet  having  undertaken  to 
do  so,  and  having  received  the  full  consideration  agreed  to  be 
paid  by  the  plaintiff,  and  he  having  fulfilled  his  entire  contract, 
they  cannot  now  be  permitted  to  set  up  that  excess  of  autho- 
rity to  excuse  tbem  from  that  part  of  the  contract  which  im- 
poses an  obligation  upon  them.  It  is  very  clear  that  if  the 
plaintiff  in  this  suit  had  been  prosecuted  upon  one  of  the  notes 
given  by  him  upon  the  purchase,  he  could  not,  having  accepted 
and  retaining  the  goods,  have  set  up  as  a  defence  want  of 
power  in  the  defendants  to  enter  into  the  contract  The  same 
rifle  of  right  and  the  same  measure  of  justice  will  be  exacted 
in  this  suit  This  principle  has  been  repeatedly  held  as  appli* 
cable  to  an  individual  attempting  to  screen  himself  from  liability 
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when  contracting  with  a  corporation,  and  in  the  case  of  a  corpo- 
ration, when  seeking  to  escape  responsibility  on  the  plea  of  ultra 
vires  for  acts  deliberately  done  with  all  usual  and  needful  for- 
nudities;  and  where  they  have  received  the  entire  benefit  they 
contracted  for,  such  a  defence  should  no  longer  be  tolerated  in 
oar  courts.  In  principle  it  is  condemned  by  the  decision  in 
Tracy  v.  Talmadge  (4  Kerru,  162),  although  I  admit  this  pre* 
ciee  question  is  not  presented  in  that  case.  Where  the  ques- 
tion is  merely  as  to  the  capacity  to  contract,  a  party  who  has 
had  the  benefit  of  the  contract  should  not  be  permitted, 
especially  where  there  is  no  unlawful  intent  charged  upon  the 
other  party,  and  he  is  in  no  sense  in  pari  delicto,  to  question  its 
validity.  To  deny  relief  to  a  plaintiff  thus  situated,  would  be 
substantially  to  secure  to*  the  party  deliberately  violating  one 
of  the  laws  of  its  existence,  and  where  no  guilty  complicity  can 
be  charged  upon  the  other  party,  the  fruits  of  an  illegal  trans- 
action, and  operate  as  a  pregnium  upon  repudiation  and  fraud. 
The  agreement  in  this  case  is  in  its  true  scope  and  object 
purely  a  contract  for  the  sale  of  goods.  It  is  very  clear  that 
in  contemplation  of  the  benefits  the  plaintiff  expected-  to  de- 
rive from  the  trade  of  the  employees  of  the  defendants,  he  had 
engaged  to  pay  a  large  price  for  the  stock,  and  in  case  this  ex- 
pectation should  be  disappointed  by  the  contingency  expressed ' 
in  the  contract,  the  defendants  engaged,  in  substance,  to  deduct 
the  $800  from  the  purchase  price.  The  agreement  to  pay  back 
was  only  to  provide  for  the  event  that  the  whole  purchase 
money  should  be  paid,  or  no  part  of  the  securities  given  should 
remain  in  the  hands  of  the  defendants  when  the  time  should 
arrive  for  the  deduction  to  be  made.  Precisely  this  state  of 
things  did  occur.  A  majority  of  the  trustees,  and  those  who 
had  made  the  contract,  went  out  of  office  within  the  ensuing 
year;  the  moneys  paid  by  the  plaintiff  and  the  notes  he  gave 
upon  the  purchase,  were  all  used  or  negotiated  by  the  defend- 
ants, and  they  retained  no  obligation  on  his  behal£  The  trade  of 
the  plaintiff,  as  alleged  and  proved  on  the  trial,  largely  declined. 
It  is  conceded  by  the  court  below,  in  the  opinion  granting  a 
new  trial,  that  if  the  sale  had  been  upon  condition  that  the 
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purchaser  was  not  to  pay  the  last  $300,  except  upon  the  terms 
mentioned  in  the  instrument  of  sale,  and  a  breach  had  occurred 
within  its  provisions,  the  collection  of  the  $800  could  not  be 
enforced.  Or,  to  state  the  same  proposition  in  another  form, 
if  the  company  had  retained  one  of  the  plaintiff's  notes  until 
it  had  become  due,  and  had  brought  an  action  upon  it,  the  de- 
fendant in  such  suit  could  unquestionably  have  set  off  the  $300 
thus  provided  for  in  the  contract  If  so,  why  should  the  law  re- 
fuse him  the  same  remedy  arising  out  of  the  same  facts,  when 
he  seeks  it  affirmatively — any  other  remedy  being  denied  him 
by  the  act  of  the  defendants  in  putting  his  obligations  beyond 
the  reach  of  a  defence? 

Upon  the  other  proposition,  to  wit :  that  the  plaintiff  could 
only  recover  by  showing  that  the  trade  was  diverted  by  the 
acts  of  the  trustees  of  the  corporation,  I  think  the  court  also 
erred.  Such  is  not  the  reading  of  the  contract,  nor  is  there 
anything  in  or  out  of  it  that  would  authorize  us  to  say  that 
such  was  the  intent  of  the  parties.  It  provided  that  if  the 
then  trustees  should,  within  a  year  from  the  first  of  March  fol- 
lowing its  date,  cease  to  have  die  management  of  the  affairs  of 
the  company,  and  in  consequence  thereof  the  general  trade  of 
the  hands  of  the  company  should  be  diverted  from  the  plain- 
tiff's store,  and  he  should  sustain  damage  thereby,  then  the 
$300  was  to  be  paid  to  the  plaintiff  or  deducted  from  the 
amount  he  might  be  owing  to  the  company.  Now,  all  the 
plaintiff  had  to  show  to  entitle  himself  to  recover,  was  (1)  a 
change  in  the  administration  of  the  affairs  of  the  company,  as 
provided  in  the  contract;  (2)  that  by  reason  thereof  his  gen- 
eral trade  was  diverted,  and  (3)  that  he  had  sustained  damages 
thereby.  To  these  points  his  proof  was  directed  It  wasnot 
necessary,  in  establishing  the  second  link  in  this  chain,  to  prove 
that  the  new  trustee*,  by  active  personal  effort,  affected  the 
change  in  the  trade.  It  was  enough,  if  the  proof  tended  to 
show  to  the  satisfaction  of  the  jury  that  this  result  followed  as 
a  sequenoe  upon  the  change  of  trustees  and  the  fact  that  those 
thai  iii  power  ceased  to  have  the  management  within  the 
period  prescribed  by  the  contract  And  this  view  of  the  con» 
Smth.— Vol.  VII.  17 


180  CASES  IN  THE  COURT  OF  APPEALS. 

Be  Groff  v.  American  Linen  Thread  Company. 

tract  answers  the  objections  made  to  the  statements  of  Fellows 
concerning  the  trade  at  plaintiff's  store.  It  was  competent 
upon  the  question  of  fact  as  to  the  falling  off  in  the  plaintiff's 
trade  and  the  causes  to  which  it  was  to  be  attributed,  and  was 
of  the  same  class  and  character  of  much  that  was  admitted  upon 
the  other  side  to  raise  the  presumption  that  the  diversion  of 
the  trade  was  owing  to  other  causes  and  influences. 

This  also  is  an  answer  to  the  suggestion  in  the  defendants9 
points  (although  no  such  ground  is  taken  in  the  opinion  of  the 
court)  that  the  contract  is  against  public  policy,  inasmuch  as  it 
bound  the  company  under  a  penalty  to  continue  the  then  trus- 
tees in  office.  This  seems  to  me  a  strained  and  violent  con- 
struction to  put  upon  a  contract,  the  whole  purport  and  scope 
of  which  was  simply  to  provide  that  the  plaintiff  should  have 
a  reasonable  indemnity  upon  the  occurrence  of  a  state  of  facts 
which  might  easily  happen,  and  which  occurring,  might  be 
.  calculated  to,  as  it  really  did,  have  a  prejudicial  effect  upon  his 
interests,  and  diminish  the  value  of  his  purchase.  At  all 
events,  this  clause  in  the  agreement  produced  no  such  appre- 
hended result,  since  the  very  trustees  who  executed  it  went  out 
of  office  by  their  voluntary  resignation  within  three,  months 
after  its  execution. 

The  contract  was  well  executed  on  the  part  of  the  trustees. 
Their  duty  was  to  transact  the  business  of  the  company ;  and, 
besides,  the  contract  was  treated  as  valid  and  binding  by  the 
corporation,  and  they  received  and  applied  to  their  own  corpo- 
rate uses  the  entire  consideration  obtained  from  the  plaintiff 
upon  the  sale.  The  8th  by-law,  referred  to  by  the  counsel, 
merely  provides  that  contracts  signed  by  the  president  and 
secretary  shall  be  of  binding  force,  and  excludes  no  other 
mode  by  which  a  contract  may  be  manifested  or  recognized. 

If)  then,  the  contract  is  one  that  the  defendants  could  law- 
fully make,  or  one  whose  obligations,  under  the  circumstances 
disclosed  in  this  case,  they  are  not  permitted  to  repudiate,  and 
the  proper  construction  is  the  one  we  have  placed  upon  it,  and 
wWab  on  the  trial  at  the  circuit  was  maintained,  it  follows  that 
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no  error  was  committed  which  requires  this  cause  to-be  sent 
back  for  a  re-trial. 

The  judgment  of  the  general  term  should  be  reversed,  and 
that  at  the  circuit  affirmed,  with  costs  of  the  court  below  and 
of  the  appeal. 

Combtock,  Ch.  Jn  concurred  folly  in  the  preceding  opinion; 
the  other  judges  who  concurred  did  so  on  the  ground  first 
stated  in  the  opinion  of  Bacon,  J.,  reserving  the  question 
whether,  if  the  contract  were  utim  vires,  the  plaintiff  could 
maintain  an  action  upon  it  because  the  defendant  had  received 
and  retained  the  consideration;  Denio,  J.,  dissented,  and 
Wright,  J.,  expressed  no  opim6n* 

Judgment  reversed,  and  judgment  for  plaintiff. 


21  18J 
Dunham  &  Dimon  v.  Whitehead  daL  164  701 

Kn  assignment  by  a  debtor  to  a  creditor  of  all  his  personal  property  and 
chosea  in  action,  for  the  payment  of  the  debt,  with  a  provision  for  a  return 
of  the  surplus,  is  in  effect  a  mortgage,  and  not  void  under  the  statute  of 
trusts,  as  for  the  use  of  the  person  making  it 

Distinction  stated  between  a  trust  where  the  whole  title  vests  in  the 
trustee,  and  a  transfer  under  which  the  debtor  retains  a  residuary  inte- 
rest, which  remains  subject  to  the  action  of  creditors. 

Such  an  assignment  by  an  insolvent,  held  valid,  there  being  no  extrinsic 
evidence  of  intent  to  hinder  or  defraud. 

Appeal  from  the  Supreme  Court  The  plaintiffs,  judgment 
creditors  whose  execution  had  been  returned  unsatisfied,  of 
Hare  and  Pugh,  brought  an  action  in  the  nature  of  a  creditor's 
bill  against  them  and  one  Whitehead,  to  whom  Hare  and  Pugh 
had  assigned  all  their  property.  The  trial  was  before  Mr. 
Justice  Roosevelt,  without  jury.  He  found  these  facts: 
Pugh  and  Hare  were  in  business  as  iron  founders,  and  being 
indebted  to  Whitehead  for  $4,028,  gave  him,  on  the  19th  No* 
rember1  1861,  their  note  for  that  sum  and  a  chattel  mortgage 


J.82  CASES  IN  THE  COURT- OF  APPEALS. 

»  ■  '  ii         ■!  I..  ii  I.  i  ■    i         i  m 

.    Pwriuw  6  Dimou  «.  Whitehead. 

*    V.m      .    i        l  ■     x-  inTn       IM-    >■     ■■      •>"     ■■'  ■   ■'«■    '-  ■     I      II         -U  i      Ii         WW Mil  i     ■■'         i    ■»■!■■!  ■■■ 

on  the  stock  and  materials  in  their  foundry  as  security  for  its 
payment  On  the  25th  November,  1851,  they  transferred  to 
him  a  policy  of  insurance  on  the  mortgaged  chattels,  and  con- 
fessed a  judgment  to  him  upon  the  note  before  mentioned.  On 
the  5th  December,  1851,  they  executed  to  him  a  deed  of  as- 
signment, transferring  to  him  all  their  notes,  accounts  and 
ohoaes  in  action,  of  every  description,  to  secure  their  debt  to 
him;  "and  all  the  money  which  said  Whitehead  shall  realize 
out  of  the  effect*  hereby  transferred  shall  be  applied  to  the 
payment  of  said  debt,  and  the  surplus,  if  any,  shall  be  paid  to 
said  Hare  and  Pugh,"  By  force  of  the  chattel  mortgage,  trans- 
Ibis  and  deed  of  assignment,  all  the  property,  credits  and  effects 
of  Pugh  $nd  Hare  were  conveyed  to  Whitehead  while  they 
were  in  failing  circumstances.  The  judge  found,  as  matter  of 
fact,  that  the  several  instruments  of  transfer  were  not  made  for 
the  purpose  of  delaying,  hindering  or  defrauding  the  plaintiffs, 
and  as  a  conclusion  of  law,  that  they  were  not  void.  The  judg- 
ment entered,  upon  his  direction,  in  favor  of  the  defendants 
having  been  affirmed  at  general  term  in  the  first  district,  the 
plaintiffe  appealed  to  this  court 

Charks  JT.  Bunt,  for  the  appellants. 

AUm  MMfo>  for  the  respondents. 

Welles,  J.  This,  it  seems  to  me,  is  a  clear  case  for  the  defend* 
ant  The  assignment  from  Hare  and  Pugh  to  Whitehead,  dated 
December  5, 1851,  was  in  the  nature  of  a  chattel  mortgage,  by 
which  the  latter  acquired  a  lien,  to  the  extent  of  his  demand 
against  the  former,  upon  the  property  and  choses  in  action  as- 
signed. It  cannot  be  distinguished  in  principle  from  Ltitdt  v.  Boh 
AMr(40omst,211>  Itis  claimed  by  the  plaintiffij  that  this  case 
is  unlike  that,  inasmuch  as  the  instrument  in  this  embraces 
and  transfers  all  the 'assignors1  property  and  tilings  in  action; 
whereas  that  conveyed  only  a  single  thing1— a  chose  in  action. 
But  tt  is  not  perceived  how  that  circumstanoe  can  affect  the 
pfoipfe.    In  LmtA  v.  flbWrtr  the  assignment  was  given 
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expressly  to  secure  the  demands  of  several  creditors  of  the 
assignor  who  were  his  assignees,  and  provided  for  the  return 
to  the  assignor  of  any  surplus  which  might  remain  after  the 
payment  of  those  debts.  In  the  present  case  the  assignment 
does  no  more.  It  expressly  states  that  it  is  made  to  secure  the 
debt  which  Hare  and  Pugh  owed  Whitehead,  and  provided  for 
the  return  of  any  surplus  to  Hare  and  Pugh*  In  neither  case 
did  the  assignment  create  a  trust  within  the  meaning  of  the 
statute,  which  declares  "that  all  conveyances,  transfers  or 
assignments  of  goods  or  things  in  action  made  in  trust  for  the 
use  of  the  person  making  the  same,  shall  be  void  against  credit- 
ors existing  or  subsequent  (2  K.  S.,  185,  §  1.)  Whatever  idea 
of  trust  the  nature  of  the  transaction  necessarily  implied,  such 
trust  was  incidental,  and  no  part  of  the  object  of  the  instrument 

The  distinction  in  such  cases  is  between  a  conveyance  in 
trust  in  the  strict  and  proper  sense  of  the  term,  where  the 
trustee  acquires  the  entire  title  to  the  subject  matter  of  the 
trust,  and  where  the  trust  can  only  be  enforced  or  controlled 
in  equity,  and  a  case  where  a  creditor  can  at  once  proceed  and 
sell  the  residuary  interest  or  equity  of  redemption  of  the  as* 
signor,  if  the  thing  assigned  be  property  which  may  be  sold 
on  execution,  or,  if  not,  where  he  may  reach  that  interest  by  a 
bill  or  action  in  equity  in  the  nature  of  a  creditor's  bill — thd 
same  as  if  it  never  had  been  assigned— subject  only  to  the  lien 
created  by  the  assignment 

A  mortgage  upon  all  of  the  debtor's  goods  and  things  in 
action  would  be  valid  beyond  a  doubt  This  in  effect  was 
nothing  more.  The  question  presented  to  us  is  simply  upon 
the  validity  of  the  instrument  upon  its  face;  and  we  think  it 
free  from  the  criticism  applied  to  it 

There  being  nothing  in  the  case  to  impeach  the  bona  fides  of 
the  transactions  between  the  defendant,  Whitehead,  and  his 
debtors,  Hare  and  Pugh,  we  think  the  judgment  of  the  Supreme 
Court  should  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 
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Costigan  v.  Cutler  et  at 

Where  a  judge  acts  as  trior  upon  the  challenge  of  a  juror  to  the  favor,  his 
rejection,  as  immaterial,  of  evidence  offered  in  support  of  the  challenge, 
cannot  be  reviewed. 

APPE4I*  from  the  Supreme  Court.  Action  for  libeL  On 
the  trial  the  first  juror  called  Was  challenged  by  the  plaintiff 
to  the-fevor.  It  was  agreed  that  the  challenge  should  be  tried 
by  the  judge  in  the  same  manner  as  if  triors  were  duly  ap- 
pointed for  that  purpose.  The  juror  being  sworn,  testified 
that  he  was  not  acquainted  with  either  of  the  parties.  The 
plaintiff's  counsel  then  offered  to  prove  that  the  juror  chal- 
lenged was  a  member  of  a  society  called  Know  Nothings ;  that 
the  defendants  were  members  of  the  same  society ;  that  the 
plaintiff  was  a  Catholic,  and  by  birth  an  Irishman;  and  that 
the  rules  and  regulations  of  the  society  called  Know  Nothings 
inculcated  hostility  to  all  Irish  Catholics.  The  judge  decided  that 
the  evidence  was  immaterial,  and  excluded  it  The  plaintiff 
took  an  exception.  The  juror  was  sworn.  A  verdict  was 
rendered  for  the  defendants.  The  exception  was  ordered  to  be 
heard  in  the  first  instance,  at  general  term  in  the  third  district, 
where  a  new  trial  was  refused  and  judgment  was  rendered  for 
the  defendants.    The  plaintiff  appealed  to  this  court 

Lyman  Tremain,  for  the  appellant 

John  jST.  Porter,  for  the  respondents. 

Comstock,  Ch.  J.  The  juror  being  challenged  for  favor,  waa 
asked,  as  a  witness  on  the  trial  of  that  challenge,  whether  he 
was  a  member  of  the  society  of  "Know  Nothings."  The 
question,  considered  by  itself,  of  course  amounted  to  nothing. 
To  show  its  pertinency  the  plaintiff  offered  to  prove  the  other 
facts  mentioned  in  the  bill  of  exceptions,  to  wit:  that  th^ 
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plaintiff  was  a  Catholic  and  an  Irishman ;  that  the  defendants 
were  members  of  the  same  society  of  "Know  Nothings"  with 
the  juror;  and  that  the  rules  of  that  society  inculcated  hostil- 
ity to  all  Irish  Catholics.  It  had  been  agreed  that  the  chal- 
lenge should  be  tried  by  the  judge  without  other  triors.  K 
triors  had  been  appointed  in  the  usual  way,  their  decision  in 
favor  of  the  juror's  impartiality,  if  the  evidence  offered  had 
been  submitted  to  them,  would  have  been  final.  This  is  admit- 
ted. If  the  judge  himself,  after  receiving  the  same  evidence^ 
had  passed  upon  it  in  the  same  manner,  his  decision  also  would 
have  been  final.  This  is  in  substance  precisely  what  was  done. 
The  judge  assumed  the  facts  to  be  as  they  were  offered  in  evi- 
dence. He  held  they  were  immaterial,  and  rejected  the  offer; 
thus  determining  that  those  facts  did  not  make  out  a  case  of 
favor  which  disqualified  the  juror.  It  manifestly  was  of  no 
importance  to  the  plaintiff  whether  this  determination  should 
be  made  after  receiving  the  testimony,  or  at  the  threshold  when 
it  was  offered.  The  insufficiency  of  the  testimony  to  disqualify 
the  juror  was  the  point  adjudged.  The  plaintiff  has  no  right 
to  complain  that  the  judge  refused  to  consume  the  time  of  his 
court  in  hearing  the  proof  of  facts,  which,  as  soon  as  proved, 
he  would  decide  were  of  no  avail. 

It  is  quite  manifest,  from  what  took  place  at  the  trial,  that 
the  facts  stated,  offered  in  connection  with  the  particular  ques- 
tion objected  to,  constituted  the  plaintiff's  whole  case  upon  the 
trial  of  the  challenge.  There  is  no  room,  therefore,  for  the 
argument,  which  has  been  pressed,  that  those  facts  were  perti- 
nent and  should  have  been  received  ix|  connection  With  others 
that  were  not  mentioned  in  the  offer.  The  plaintiff  asked  a 
question,  and  oil  objection  being  made,  he  stated  all  the*  con- 
nected facts  which  he  proposed  to  prove*  The  truth  of  the 
whole  of  them  was  assumed,  and  on  that  assumption  a  decision 
was  in  substance  made  that  the  juror  Was  impartial.  %  If  this 
be  the  correct  version  of  the  case,  and  we  think  it  is,  then  it  is 
conceded  that  the  determination  cannot  be  reviewed.  It 
becomes  unnecessary,  therefore,  to  consider  whether  the  evi- 
dence offered  had  a  tendency  to  make  out  a  cape  of  partiality 
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in  the  juror,  so  that  the  judge  would  hare  been  bound  to 
receive  and  submit  it  to  the  triors,  if  a  jury  of  triors  had  been 
sworn. 

Clbrke,  J.,  dissented ;  all  the  other  judges  concurring, 

Judgment  affirmed. 


Bangs,  Receiver,  &c.,  v.  Shdxobx. 

The  words  "  term  of  insurance,"  in  section  6  of  the  set  to  incorporate  the 
Jefferson  County  Mutual  Insurance  Company  (ch.  41,  of  1836),  mean  the 
term  of  time  for  which  by  the  policy  the  insurance  was  to  continue. 

One  insured  in  a  company  subject  to  the  provisions  of  that  act,  continues 
liable  to  assessment  upon  his  premium  note  for  any  losses  incurred  during 
the  term  specified  in  his  policy,  although  his  property  insured  be  destroyed 
long  previous  to  its  expiration. 

Appeal  firom  die  Supreme  Court  Action  to  recover  the 
amount  of  a  promissory  note  made  by  the  defendant  Upon 
the  trial  before  Mr.  Justice  Theron  B.  Steong,  a  jury  haying 
been  waived,  these  facte  appeared: 

The  Genesee  Mutual  Insurance  Company,  which  the  plain- 
tiff represented  as  receiver,  was  incorporated  in  1886  by  an  act 
of  the  Legislature,  which  conferred  upon  it  the  powers  and 
subjected  it  to  the  provisions  of  the  charter  of  the  Jefferson 
County  Mutual  Insurance  Company,  incorporated  at  the  same 
session.  (Laws  1886,  chs.  41  and  241.)  The  defendant  became 
a  member  of  the  company  by  procuring  a  policy  of  insurance 
on  his  saw  mill  for  the  period  of  five  years,  and  giving  his 
premium  note  for  $420,  payable  "in  such  portions  and  at  such 
time  or  times  as  the  directors  of  said  company  may,  agreeably 
to  their  act  of  incorporation^  require."  About  five  months 
after  the  date  of  the  policy,  the  saw  mill  was  totally  destroyed 
by  fire,  upon  which  the  company  paid  him  the  amount  insured, 
deducting  his  proportion  of  all  losses  and  incidental  expenses 
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which  had  accrued  or  been  incurred  up  to  that  time*  After 
this,  losses  by  fire  occurred  upon  property  insured  by  the  conn 
pany,  on  account  of  which  assessments  were  made  on  the  pre- 
mium notes,  including  the  one  which  the  defendant  had  giren j 
he  being  charged  with  $189.78  as  his  proportion  of  those  losses., 
Having  neglected  to  pay  the  assessment,  this  action  was  brought 
on  the  premium  note*  The  defendant  insisted  that  his  mem* 
bership  in  the  company,  and  his  liability  for  any  losses  incur* 
red,  ceased  when  his  saw  mill  was  burnt,  and  payment  was 
made  to  him  upon  his  policy ;  but  the  judge  held,  under  excep- 
tion by  the  defendant,  that  he  continued  liable  to  contribute  to 
the  losses  happening  after  the  burning  of  his  own  "property  and 
the  payment  of  the  insurance  money  mentioned  in  his  policy, 
and  judgment  was  rendered  against  him  for  the  balance  of  the 
note.  The  judgment  haying  been  affirmed  at  general  term  in 
the  seventh  district,  the  defendant  appealed  to  this  court  The 
cause  was  submitted  on  printed  arguments. 

Henry  R.  Sdden,  for  the  appellant 

K  F.  Batch,  for  the  respondent 

Wxllbs,  J.  By  section  8,  of  the  act  of  1886  (ch.  241)  in- 
corporating the  Genesee  Mutual  Insurance  Company,  it  was 
declared  that  the  corporation  thereby  created  should. possess 
all  the  powers  and  privileges,  and  be  subject  to  all  the  restric- 
tions and  limitations  which  were  granted  to  and  imposed  upon 
u  The  Jefferson  County  Mutual  Insurance  Company,"  by  the 
act  incorporating  that  company,  passed  March  8th,  1886.  (Id., 
eh,  41.)  By  the  2d  section  of  the  last  mentioned  act,  all  per- 
sons who  should  thereafter  insure  with  the  corporation  should 
thereby  become  members  thereof  during  the  period  they  shoujd 
remain  so  insured,  and  no  longer. 

The  8th  section  of  the  same  act  provides  that  every  member 
of  the  company  shall  be  bound  to  pay  for  losses,  Ac.,  in  pro- 
portion to  the  deposit  note.  The  section  then  declares  that  the 
buildings  insured,  and  the  right,  title  and  interest  of  the  assured 
■Smith.— Vol.  VII.  18 
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to  the  land  on  which  they  stand,  shall  be  pledged  to  the  com- 
pany ;  which  shall  have  a  lien  thereon  in  the  nature  of  a  mort- 
gage to  the  amount  of  the  deposit  note,  which  shall  continue 
during  his  policy;  such  lien  to  take  effect  whenever  the  com- 
pany shall  file,  and  shall  have  entered,  <kc.,  a  memorandum  of 
the  name  of  the  individual  insured,  a  description  of  the  pro- 
perty, the  amount  of  the  deposit  note,  and  the  term  for  which 
the  policy  shall  continue. 

The  position  taken  by  the  appellant,  is,  that  upon  the  destruc- 
tion of  the  insured  property,  and  the  payment  by  the  company 
of  the  insurance,  he  no  longer  remained  a  member  of  the  com- 
pany, or  liable  to.  contribute  to  any  losses,  Ac.,,  that  might 
thereafter  occur,  although  the  time  for  which  the  policy  issued 
had  not  expired. 

The  substance  of  the  argument  is*  that  when  the  property 
was  destroyed  the  risk  was  at  an  end,  and  with  it  the  relation 
of  assurers  and  assured  between  the  parties ;  and  that  upon  the 
termination  of  such  relation,  the  defendant,  by  force  of  the  2d 
section  of  the  act,  ceased  to  be  a  member  of  the  corporation ; 
and  as  by  the  8th  section,  none  but  members  of  corporations 
are  liable  to  pay  for  losses,  the  appellant  is  not  liable  for  losses 
arising  after  he  so  ceased  to  be  a  member  of  the  company. 

Upon  a  careful  examination  and  consideration,  however,  of 
the  foregoing,  with  other  sections  of  the  act,  I  am  satisfied  that 
such  was  not  the  intention  of  the  Legislature. 

In  the  first  place,  it  should  be  remembered  that  by  the 
express  terms  of  this  contract  of  insurance,  the  liability  of  the 
parties  was  continuous,  running  through  five  years ;  that  of 
the  plaintiff  was  onerous  upon  them,  in  proportion  to  the  time 
during  which  tile  policy  by  its  terms  was  to  continue.  Upon 
the  general  principles  of  insurance,  they  could  afford  to  take 
the  risk  for  one  year  only  at  just  one-fifth  of  the  premium  that 
they  could  afford  to  take  it  for  five  years,  and  in  the  same  pro- 
portion for  a  longer  or  shorter  period.  There  may  be  consid- 
erations which  would  justify  taking  risks  for  long  periods  at 
premiums  less  in  proportion  than  for  short  periods;  such,  for 
example,  as  getting  a  larger  amount  of  capital  pledged  in  depo- 
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sit  notes,  securing  the  patronage  of  the  assured  for  a  longer 
period,  saving  the  expense  of  new  policies,  &c. ;  but  none, 
which  affect  the  principle  stated  The  actual  risk,  as  a  general 
rule,  is  increased  upon  a  given  piece  of  property  exactly  in 
proportion  to  the  time  it  is  to  continue.  In  this  respect  theTe 
is  no  difference  between  mutual  insurance  and  stock  compa- 
nies. It  would,  therefore,  be  manifestly  unequal  and  inequi- 
table to  release  the  defendant  from  his  engagement  before  the 
expiration  of  the  time  for  which,  by  the  terms  of  his  undertak- 
ing, it  was  to  continue,  because  the  contingency  has  happened 
which  was  to  render  absolute  the  plaintiff  s  liability  to  the 
utmost  extent  which  the  contract  contemplated*  It  would  be, 
in  effect,  to  release  the  defendant  from  a  portion  of  his  obliga- 
tion, when  the  whole  of  it  was  the  consideration  of  the  plain- 
tiff's engagement,  because  the  latter  have  performed  to  the  last 
extremity  the  whole  obligation  to  which,  by  the  terms  in  their 
contract,  they  could  in  any  event  be  subjected.  The  injustice 
of  such  construction  is  illustrated  by  supposing  a  company  to 
consist  of  one  hundred  members,  each  of  whom  has  an  insu- 
rance of  $1,000  for  five  years,  all  taken  at  the  same  time,  and 
each  having  given  a  deposit  note  for  $1,000.  A  total  loss  hap- 
pens to  one  of  the  members  at  the  end  of  one  week  from  the 
commencement  of  the  five  years.  The  members  pay  this  loss 
by  a  contribution  of  $10  each.  Immediately  afterwards  another 
member  sustained  a  total  loss,  which,  according  to  the  defend- 
ant's argument,  must  be  paid  by  the  remaining  ninety-nine 
members:  Suppose  like  losses  continue  to  occur  at  short  inter- 
vals until  they  amdbnt  in  the  aggregate  to  a  sum  sufficient  to 
exhaust  the  whole  amount  of  deposit  notes,  which,  on  the 
principle  contended  for,  remained  in  force,  A  computation 
will  demonstrate  that  when  sixty-four  such  losses  should  be 
paid,  to  say  nothing  of  expenses,  the  whole  capital  of  $100,000, 
being  the  total  amount  of  the  original  deposit  notes,  would  be 
used  up,  and  the  policies  of  the  remaining  thirty-six  members 
be  entirely  worthless. 

The  case  supposed  is  a  strong  and  plain  one,  but  it  shows 
the  working  of  the  rule  contended  for  more  or  less  palpably 
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in  every  case,  and  exhibits  a  scheme  anything  but  mutual  or 
equitable* 

If  it  should  be  said  that  the  11th  section  of  the  act  contains 
provisions  for  the  payment  of  losses  after  the  amount  collected 
on  the  deposit  notes  is  exhausted,  the  answer  is,  in  the  first 
place,  that  such  provisions  are  liable  tQ  be  entirely  inadequate, 
and  would  always  be  found  less  prompt  and  advantageous  to 
the  sufferer  than  a  direct  resort  to  the  capital  secured  by  the 
deposit  notes. 

But  in  the  second  place,  the  conclusive  answer  is,  that  the 
assessment  thereby  authorized  is  to  be  on  the  members  of  the 
company,  who,  according  to  the  defendant's  argument,  are  only 
those  who  remain  insured,  and  do  not  include  such  persons  as 
have  sustained  total  losses.  But  the  a<5t  under  which  this  com* 
pany  was  incorporated,  upon  a  fair  interpretation  and  a  com- 
parison of  its  several  sections,  will  not  be  found  to  lead  to  any 
such  unreasonable  result  as,  it  seems  to  me,  the  defendant's 
position  tends  to  establish. 

By  section  6,  every  person  becoming  a  member  of  the  cor- 
poration, by  effecting  insurance  therein,  shall,  before  he  receives 
his  policy,  deposit  his  promissory  note  for  such  sum  as  the 
directors  shall  determine ;  a  part,  not  exceeding  five  per  cent 
thereof  to  be  immediately  paid,  and  the  remainder  of  the  note 
shall  be  payable  in  part  or  in  whole  at  any  time  when  the 
directors  shall  deem  the  same  requisite  for  the  payment  of  losses 
by  fire,  and  such  incidental  expenses  as  shall  be  necessary  for 
transacting  the  business  of  the  company ;  and  at  the  expiration 
of  the  term  of  insurance,  the  said  note,  or  sflch  part  of  the  same 
as  shall  remain  unpaid  after  deducting  all  losses  and  expenses  oc- 
curring during  said  term,  shall  be  given  up  to  the  maker  thereo£ 
The  words  "  term  of  insuranoe  w  evidently  refer  to  the  term 
of  time  for  which,  by  the  policy,  the  insurance  should  con- 
tinue. They  will  certainly  bear  sucb  construction  without 
violating  their  ordinary  and  popular  sense,  and  it  is  what  I  have 
no  doubt  the  Legislature  intended.  * 

The  7th  and  11th  sections  contain  provisions  by  which  per: 
sons  insured  might  terminate  their  liability  to  contribute  to  the 
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payment  of  losses  before  the  expiration  of  the  time  for  which 
they  were  insured.  By  section  7  it  may  be  done  by  alienating 
the  property  insured,  and  by  section  11,  by  payment  of  the 
whole  of  the  deposit  note,  and  surrendering  the  policy  before 
any  subsequent  loss  or  expense  has  occurred.  There  is  nothing 
else  to  be  found  in  the  act  providing  for  or  contemplating  the 
termination  of  the  liability  of  a  member  or  person  who  becomes 
insured,  prior  to  the  expiration  of  the  time  for  which,  by  the 
terms  of  his  policy,  the  insurance  is  to  continue.  This  circum* 
stance  adds  force  to  the  argument  in  favor  of  the  continued 
liability  of  a  member  during  the  whole  time  for  which  he 
became  insured* 

In  this  and  most,  if  not  all,  mutual  insurance  companies, 
every  person  insured  becomes  a  corporator,  with  stock  in  the 
corporation  to  the  amount  of  his  deposit  notes.  These  notes 
constitute  the  capital  stock  of  the  company,  upon  which  it 
relies  for  the  payment  of  losses  and  expenses ;  and  the  members 
have  no  right  to  withdraw  themselves  or  the  stock  thus  held 
by  them  from  the  company,  before  the  time  for  that  purpose 
provided  in  the  contract  of  insurance,  except  in  the  two  cases 
provided  in  sections  7  and  11  before  referred  to. 

By  the  10th  section  of  the  act  under  consideration,  if  a 
member  neglects  the  payment  of  one  assessment  for  thirty  days 
after  notice,  the  directors  may  sue  for  and  recover  the  whole 
amount  of  his  deposit  note  or  notes  with  costs ;  and  the  amount 
thus  collected  shall  remain  in  the  treasury  of  the  company, 
subject  to  the  payment  of  such  losses  and  expenses  as  have 
or  may  thereafter  accrue;  and  the  balance,  if  any  remain, 
shall  be  returned  to  the  party  from  whom  it  was  collected,  on 
demand,  after  thirty  days  from  the  expiration  of  the  time  for 
which  the  insurance  was  made,  These  provisions  are  incon- 
sistent with  the  idea  of  a  termination  of  the  liability  of  the 
maker  of  a  deposit  note,  upon  a  total  loss  being  sustained  by 
Urn. 

By  the  defendant's  theory,  the  individual  the  whole  amount 
of  whose  deposit  note  had  beex*  collected  under  the  above  10th 
section,  should  be  entitled  to  have  hia  money  thus  collected!  or 
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such  part  of  it  as  was  not  applicable  to  the  payment  of  losses 
and  expenses  then  accrued,  refunded,  whenever  the  property 
embraced  in  his  policy  should  be  totally  destroyed*  But  that 
would  be  a  plain  violation  of  the  section  last  referred  to. 

The  case  of  Wilson  v.  The  Trumbull  Mutual  Fire  Insurance 
Company  (7  Harris  Pa.  R,  872)*  is  cited  and  relied  upon  by  the 
appellant's  counsel,  as  an  authority  in  support  of  his  position. 
That  case  may  have-  been  well  decided,  if  the  defendants'  char- 
ter contained  a  provision  similar  to  that  embraced  in  the  7th 
section  of  the  act  under  which  the  company  represented  by  the 
plaintiff  was  incorporated,  in  relation  to  alienating  the  insured 
property.  In  the  case  referred  to,  the  assured  had  sold  the 
property  insured  before  the  loss  happened  for  which  he  Was 
assessed,  which,  the  court  held,  dissolved  his  relation  with  the 
company  as  a  member,  and  consequently  terminated  his  respon- 
sibility on  his  deposit  note.  It  will  be  perceived,  therefore, 
that  it  is  not  applicable  to  the  present  case. 

The  foregoing  are  among  the  considerations  which  have  led 
me  to  the  conclusion,  that  by  a  fair  and  correct  interpretation 
of  the  2d  section  of  the  act,  persons  insured  in  the  company 
respectively  remain  members  of  the  corporation  during  the 
time  their  policies,  by  their  terms,  are  to  continue,  and  that 
such  membership  is  not  terminated  by  a  total  loss  of  the  pro* 
perty  insured.  Such  construction  is  no  violation  of  the  terms 
of  the  section;  is  necessary  to  avoid  inconsistency  with  other 
sections,  and  is  in  harmony  with  the  soope  and  spirit  of  the 
whole  act 

I  am,  therefore,  of  the  opinion  that  the  judgment  appealed 
from  should  be  affirmed. 

Comstock,  Oh.  J.,  Selden,  Davies,  Clerke,  Wright 
and  Bacon,  Js.,  ooncurred. 

Denio,  J.  (Dissenting.)  I  am  of  opinion  that  this  judgment 
cannot  be  sustained,  either  upon  general  principles  or  accord- 
ing  to  tiie  provisions  of  the  act  The  theory  of  mutual  insu- 
rance is,  that  the  individuals  who  associate,  and  those  who  from 
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time  to  time  join  them,  enter  into  on  arrangement  by  which 
each  member  is  insured  to  the  amount  specified  in  his  policy, 
upon  the  property  referred  to  in  it,  and  becomes  at  the  same 
time  an  insurer  of  each  of  the  other  associates,  by  binding  him- 
self to  Contribute,  towards  making  good  any  losses  which  they 
may  sustain,  in  proportion  to  the  amount  of  his  own  insurance. 
The  relations  which  the  members  sustain  towards  each  other 
is  a  reciprocal  one,  and  it  is  that  feature  which  creates  the 
mutuality  which  distinguishes  this  arrangement  from  other 
contracts  of  insurance.  It  follows,  that  if  for  any  cause  one 
of  the  persons  so  associating  ceases  to  be  an  insured  party,  he 
from  that  time  ceases  to  be  a  party  to  the  mutual  arrangement 
When  he  has  no  longer  any  property  to  be  protected  by  the 
contributions  of  the  other  members,  the  consideration  upon 
which  he  agreed  to  contribute  for  their  protection  is  wanting; 
the  relations  upon  which  the  parties  associated  have  ceased  to 
exist,  and  hence  the  obligations  incurred  become  inapplicable 
and  inoperative ;  the  vital  principle  of  the  arrangement  is  gone, 
and  can  only  be  revived  by  a  new  insurance,  by  which  he  shall 
be  again  made  a  party  to  the  association.  It  is  not  material 
whether  he  has  ceased  to  be  an  insured  party  on  account  of 
having  disposed  of  the  property  in  respect  to  which  he  was 
insured,  or  because  the  property  has  been  destroyed,  so.  that 
the  provisions  of  the  contract  of  indemnity  cannot  attach  to  it 
And  in  case  of  the  destruction  of  the  property,  it  is  of  no 
moment  whether  the  loss  was  occasioned  by  the  happening  of 
the  peril  insured  against,  or  by  any  other  cause.  K  the  pro- 
perty is  in  any  way  annihilated,  so  as  not  to  be  any  longerthe 
subject  of  an  insurance,  the  contract  which  provided  an  indem- 
nity to  the  owner  against  its  destruction  has  ceased  to  have 
any  element  to  support  it,  and  can  no  longer  exist  This  pre- 
cise point  has  been  determined  by  the  Supreme  Court  of  Penn- 
sylvania. In  Wilson  v.  The  TrumbuU  Mutual  Insurance  Com- 
pany (7  Harris,  372),  that  court  held  that  the  interest  in  the 
property  insured  was  an  essential  link  in  the  relation  of  mutual 
insurance,  and  therefore,  that  when  a  member  of  a  mutual  insu- 
rance company,  whose  stock  of  goods  was  insured,  sold  them 
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several  mouths  before  a  loss  by  fire  happened,  he  was  not 
liable  for  a  portion  of  the  loss,  though  it  happened  during  the 
time  for  which  he  was  insured  The  court  was  of  opinion  that 
when  the  defendant  sold  his  property  he  ceased  to  be  a  member 
of  the  company,  and  that  the  assessment  could  only  be  upon 
those  who  were  members  at  the  time  the  loss  happened.  "  I£" 
the  court  said,  "  a  member  perform  all  his  duties,  and  pay  a 
share  of  all  losses  occurring  during  his  membership,  no  more 
can  justly  be  required  of  him.7'  His  premium  note,  they 
added,  cannot  be  used  to  enforce  contributions  for  losses  occur- 
ring after  he  ceased  to  be  insurer  or  insured.  A  contrary  view 
would  lead  to  results  entirely  inconsistent  with  any  notion  of. 
mutual  insurance.  Upon  the  plaintiff's  argument,  the  defend* 
ant  continued  liable  on  his  note  for  all  losses  which  might 
happen  before  the  expiration  of  the  time  for  which  he  was 
originally  insured.  The  period  would  extend  more  than  four 
years  from  the  time  when,  by  the  destruction  of  his  buildings 
and  ihe  payment  of  his  loss,  he  had  ceased  to  hare  any 
interest  in  the  company  as  an  assured  party.  Thence- 
forward his  only  connection  with  it  would  be  that  of  a 
guarantor  of  its  contracts.  He  would  be  liable  not  only 
on  its  engagements  made  while  he  was  an  assured  parly,  for 
whicji  there  would  be  a  show  of  reason,  but  to  all  such  as 
it  might  make  after  he  had  ceased  to  be  insured.  As  to  such 
cases,  he  would  be  a  guarantor  of  parties  with  whom  he  was  in 
no  kind  of  privity,  and  against  whom  he  could  not  in  any  pos- 
sible event  have  any  resort  for  any  purpose.  In  the  opinion 
of  the  Supreme  Court,  it  is  suggested  that  the  premium  notes 
are  the  capital  stock  of  the  companies,  and  that  the  makers 
have  not  in  general  any  more  right  to  withdraw  them  than 
the  shareholders  in  a  stock  company  have  to  withdraw  the 
moneys  they  have  invested  in  the  stock.  This  argument,  I 
think,  proceeds  upon  an  erroneous  view  of  the  nature  of  these 
associations.  They  have  not,  in  fact  or  in  theory,  any  capital 
stock.  Although  the  engagements  which  the  members  enter 
into  are  in  the  form  of  notes,  they  are  in  substance  and  effect 
only  guaranties  that  the  makers  will  contribute  to  the  losses  of 
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the  other  associates,  and  the  expenses  of  the  business,  in  cer- 
tain proportions.  If  no  losses  happen,  nothing  can  be  col- 
lected on  the  notes  except  a  portion  of  the  expenses,  and  if  the 
expenses  are  met  by  the  amounts  required  to  be  paid  down, 
nothing  whatever  can  be  collected.  They  are  continuing  guar- 
anties, that  is,  they  continue  to  operate  against  the  makers  as 
long  as  those  makers  continue  to  hold  such  relations  to  the 
other  associates  as  will  enable  them  to  resort,  in  the  event  of  a 
loss,  to  the  reciprocal  guaranties  given  by  the  others.  It  is  fur- 
ther suggested,  in  the  opinion  of  the  Supreme  Court,  that  the 
amount  of  the  note  of  a  person  taking  out  a  policy  is  propor- 
tioned to  the  time  it  has  to  run;  the  risk  assumed  being,  it  is  said, 
proportional  to  the  time  it  is  to  continue ;  and  hgnce  it  is  ar- 
gued that  it  would  be  inequitable  that  the  note  should  be 
retired  before  the  whole  time  the  insurance  was  to  run  has  ex- 
pired, whatever  may  become  of  the  property.  This  argument, 
I  think,  supposes  that  the  artificial  person,  the  corporation, 
represents  interests  other  than  those  of  the  policy  holders ;  but 
there  is  no  such  interest  in  a  mutual  company.  The  bargain 
which  each  member  makes  is  with  the  other  members,  and  not 
with  any  other  party  supposed  to  be  represented  by  the  corpo- 
rate name.  It  cannot  be  correct  to  apportion  the  amount  of 
the  premium  note  according  to  the  length  of  time  covered  by 
the  insurance.  Assessments  for  losses  are  always  to  be  in  pro- 
portion to  the  amount  of  the  premium  note.  Now,  suppose  A 
is  insured  for  $1,000  for  five  yeara,  and  B  for  an  equal  sum 
for  one  year.  If  B  give  a  note  for  $100,  A  must  give  one  for 
$600.  If  during  the  yiear  a  loss  happen  to  another  insured 
party,  A  must  of  course  pay  five  times  as  much  as  B.  If  B 
take  out  a  policy  on  his  property  each  year,  and  give  only  the 
note  for  $100  on  each  occasion,  which  is  all  that  could  be 
required  of  him,  through  the  five  years  covered  by  A 's  policy, 
the  latter  will  have  to  contribute  in  the  same  proportion  for  all 
the  losses  during  that  time.  This,  of  course,  would  be  a  very 
unequal  arrangement,  and  would  render  it  very  hazardous  to 
injure  for  a  long  period.  Nor  would  it  be  quite  equitable  in 
certain  contingencies  to  have  the  notes  upon  policies  for  long 
Sunn.— Vol.  VH.  19 
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and  short  periods  of  the  same  amount;  for  if  we  again  take 
the  case  of  insurance  from  year  to  year  for  five  years,  and 
a  single  policy  for  the  same  length  of  time,  and  a  note  of  equal 
amount  given  by  each,  if  losses  should  occur  in  each  year 
during  the  five  years,  the  party  holding  the  long  policy  might 
pay  upghis  note  before  his  policy  expired,  while  the  one  giving 
a  fresh  note  each  year  might  still  continue  liable  though  the 
other  would  De  wholly  exempt  The  only  way  in  which  equal- 
ity in  this  respect  can  be  worked  out  under  this  system,  would 
be  to  have  all  the  policies  made  ta  run  for  the  same  period,  and 
to  have  the  premium  notes  always  proportional  to  the  amount 
insured  and  to  the  nature  of  the  ride 

If  we  take  up  the  charter  of  this  company,  we  shall  see  the 
principles,  which  have  been  stated,  very  plainly  laid  down. 
In  the  first  place,  it  is  declared  that  all  persons  who  .shall  in- 
sure with  the  corporation,  and  their  representatives  and  assigns 
continuing  to  be  insured,  "  shall  thereby  become  members 
thereof  during  the  time  they  shall  remain  insured,  and  no 
longer.11  (Act,  §  2.)  Then  all  the  other  provisions  prescribing 
the  relations  between  the  parties  and  the  corporation  and  their 
respective  rights  and  liabilities,  refer  to  them  as  members. 
Thus :  This  company  is  to  be  managed  by  thirteen  members, 
who  are  to  constitute  a  board  of  directors  (§  3).  The  directors 
are  to  be  chosen  by  the  members  (§  4).  The  mode  of  becom- 
ing a  member  is  by  taking  out  a  policy  of  insurance,  and  there 
is  no  other  way  of  acquiring  the  position  of  a  member  (§  6). 
Every  member  shall  be  bound  to  pay  for  losses  and  necessary 
expenses,  in  proportion  to  the  amount  of  his  deposit  note  (§  8). 
Suits  may  be  maintained  by  the  corporation  against  the  mem- 
bers for  their  notes,  and  by  the  ipembers  against  the  corpora- 
tion for  losses  by  fire  (§  9).  Assessments  for  losses  are  to  be 
made  against  the  members  (§  10).  And  after  the  notes  are 
exhausted,  the  members  may  be  further  assessed  to  the  amount 
of  one  per  cent  on  their  notes.  It  would  seem  that  the  Legis- 
lature were  very  careful  to  determine  in  the  outset  that  none 
should  be  members  who  were  not  at  the  same  time  insured  per- 
sons; and  having  in  that  manner  given  a  precise  idea  of  the  nature 
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of  membership,  they  so  arranged  all  the  other  provisions  as  to 
affect  the  members  and  no  other  parties.  Unless  it  can  be  said 
that  a  person  who  has  insured  his  property  in  this  company, 
and,  after  its  total  destruction  by  fire,  has  received  his  insu- 
rance money,  still  remains  insured  by  the  company  on  the  very 
same  property,  it  is  impossible  to  hold  that  the  defendant  was 
a  member  at  the  time  the  loss  occurred  with  which  he  is  sought 
to  be  charged ;  and  if  not  a  member  at  that  time,  it  is  equally 
impossible  to  hold  him  to  be  a  contributor  towards  that  loss. 

The  provisions  of  the  7th  section,  which  allow  members  to 
receive  back  their  deposit  notes  upon  aliening  the  property 
insured,  and  surrendering  the  policy,  is  a  further  evidence  that 
the  nature  of  the  system  is  such  as  I  have  supposed.  If  the 
notes  were  in  the  nature  of  capital,  as  the  Supreme  Court  has 
suggested,  every  member  would  be  interested  m  it,  and  it  would 
be  unjust  that  it  should  be  withdrawn  when  the  maker  should 
choose  to  dispose  of  the  property.  But  this  privilege  of  with- 
drawing a  note,  under  such  circumstances,  is  quite  consistent 
with  the  idea  that  it  is  a  guaranty,  to  continue  so  long  as  the 
maker  shall  be  in  a  situation  which  will  enable  him,  in  the 
event  of  a  loss  by  fire,  to  be  benefited  by  the  other  similar 
guaranties. 

Again,  by  the  provisions.of  section  8,  a  lien  in  the  nature  of 
a  mortgage  is  created  against  any  building  insured  and  the  inte- 
rest of  the  assured  in  the  land  on  which  it  stands,  for  the  amount 
of  the  deposit  note,  to  take  effect  when  the  company  shall  cause 
the  policy  to  be  entered  in  the  book  of  mortgages.  If  the  plaintiff 
is  right  in  his  position,  a  lien  might  be  established  against  the  lot 
on  which  the  defendant's  saw  mill  was  erected,  by  making  an 
entry  of  the  policy  in  the  clerk's  office  long  after  it  had 
become  functus  officio,  by  the  performance  of  every  stipulation 
contained  in  it  It  is  said  in  the  provision,  it  is  true,  that  the 
lien  shall  continue  during  the  policy.  This  does  not,  I  think, 
mean  during  the  time  mentioned  in  the  policy  as  the  duration 
ci  the  insurance,  but  during  the  existence  of  the  policy  as  an 
operative  instrument 
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My  opinion  is,  that  the  judgment  of  the  Supreme  Court 
waa  eironeoua,  and  that  it  ought  to  be  reversed. 

Judgment  affirmed. 


21    148  BUBHSIM  tK  WHITNIT. 

167    322 

An  aetkra  «pon  an  award  may  be  brought  is  the  Supreme  Court,  although 
the  auJbmiasioQ  provide*  for  judgment  in  the  County  Court 
(  The  right  of  action  ia  not  suspended  until  the  term  of  the  County  Court  suc- 

ceeding the  award.    The  defendant  desiring  to  move  that  court  for  relief 
may  obtain  a  stay  of  proceedings. 

Appeal  from  the  Stfpreme  Court  Action  on  an  award 
made  pursuant  to  a  submission  under  seal  The  award  required 
the  defendant  to  pay  the  plaintiff  $56.50  within  three  days 
after  its  date.  By  the  submission  the  parties  agreed  that  a  judg- 
ment in  the  County  Court  of  the  county  of  Otsego  might  be 
rendered  upon  the  award.  The  defence  set  up  was  that  the 
action  was  brought  before  any  term  of  the  Otsego  County  Court 
had  been  held,  subsequent  to  the  making  of  the  award,  and  that 
no  judgment  of  that  court  had  been  obtained  or  sought  for  by 
the  plaintiff.  Hie  judge  before  whom  the  case  was  tried  over* 
ruled  this  defence,  and  the  plaintiff  had  judgment,  which  was 
affirmed  at  a  general  term  in  the  sixth  district  The  defend* 
ant  appealed  to  this  eourt    The  case  was  submitted  on  printed 

Slifah  JS  Jfevy,  for  the  appellant 
Beojomigk  JP&\  fox  the  respondent 

Btojq,  &   It  has  beea  often  kddtk^ 
jgg  qertai&frxDa*  for  subouwon  to  arbitrators,  and  allowing 
the  parties  to  agree  that  a  judgment  of  a  oouxt  of  record,  de- 
signated in  the  instrument  of  submission,  should  be  rendered 
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upon  the  award, was  cumulative  merely,  not  exclusive;  and  that 
an  award  pursuant  to  a  submission  which  would  have  been  valid 
at  common  law,  but  which  did  not  conform  to  the  statute,  would 
support  an  action.  (Browning  v.  Wheeler,  24  Wend.,  258} 
Diedrick  v.  Pickley,  2  Hill,  271,  and  note.)  Those  cases  Accord 
with  a  general  principle  in  the  exposition  of  statutes  which  de- 
clares that  it  is  not  to  be  presumed'  that  the  legislature  intend- 
ed to  make  any  innovation  upon  the  common  law  further  than 
the  case  absolutely  requires.  The  law,  it  is  said*  presume* 
that  the  act  did  not  intend  to.  make  any  alterations  other  than 
what  is  specified,  and  besides  what  has  been  plainly  pronounced } 
but  that  intention,  it  is  to  be  supposed,  if  it  existed,  would  hard 
been  expressed.  (Dwarris  on  Statutes,  664.)  The  Supreme 
Court  of  Massachusetts  appears  to  have  taken  a  different  view 
of  their  statute  of  arbitrations ;  for  in  Deerfield  V.  Arms  (20 
Pick.,  480)  it  was  held  that  an  action  of  debt  could  not  be  sus- 
tained on  an  award  where  the  submission  had  not  been  properly 
acknowledged  before  a  justice  of  the  peace  as  the  statute  re* 
quired.  It  may  be  that  the  act  of  Massachusetts  contained 
language  showing  that  the  forms  prescribed  were  applicable  to 
all  submissions  to  arbitration  whether  a  summary  judgment 
was  to  be  entered  or  not  However  this  may  be,  we  are  to  fel- 
low the  rule  laid  down  by  the  courts  of  this  State;  and  W0 
think  moreover  that  upon  this  question  the  correct  principle  of 
construction  has  been  adopted  here. 

But  the  defendant's  counsel  argued  that  the  parties  having, 
pursuant  to  the  statute,  agreed  that  a  summary  judgment  might 
be  entered  upon  this  submission,  no  other  mode  of  enforcing 
the  award  can  be  resorted  to.  We  think  this  position  is  an- 
swered by  an  express  provision  contained  in  the  statute  itself. 
(2  R  S.,  541.)  It  provides  that  a  party  complaining  of  the 
award  may  apply  to  the  court  designated  in  the  submission 
to  set  it  aside,  for  certain  causes  which  are  specified;  and  that  the 
application  shall  be  made  at  the  first  term  if  there  be  timet 
and  if  there  be  not,  that  a  judge  may  stay  the  proceedings  by 
'order  till  the  following  term.  If  the  award  is  confirmed,  the 
court  is  to  render  judgment  upon  it}  aiul  error  may  be  brought 
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upon  the  determination  of  the  court  whether  it  be  in  favor  of 
or  against  the  party  claiming  to  enforce  the  award.  (§§  10- 
21.)  Then  follows  section  22,  which  declares  that  nothing 
contained  in  the  preceding  provisions  shall  be  construed  to  im- 
pair, diminish  or  in  any  way  affect  the  power  and  authority  of 
the  Court  of  Chancery  over  arbitrators,  awards  or  the  parties 
thereto;  nor  to  impair  or  effect  any  action  upon  any  award, 
or  upon  any  bond  or  other  engagement  to  abide  by  an  award. 
The  intention  of  these  provisions  seems  to  me  very  plain. 
Either  of  the  parties  may,  if  they  see  jit,  resort  to  the  court 
named  in  the  submission  in  a  summary  way,  to  set  it  aside  on 
the  one  hand,  or  to  confirm  and  give  judgment  upon  it  on  the 
other.  But  the  party  complaining  is  not  to  be  precluded  from 
availing  himself  of  the  more  ample  powers  of  the  Court  of 
Chancery,  if-  he  considers  it  for  his  interest  to  resort  to  them ; 
nor  is  the  party  in  whose  favor  the  award  is  made  to  be  barred 
of  his  common  law  action  on  the  award,  or  on  the  submission. 
If  the  party  charged  by  the  award  elects  to  avail  himself  of  the 
summary  mode  of  objecting  to  it,  and  he  is  pursued  by  the  other 
party  by  an  action,  before  the  term  has  arrived  when  the  appli- 
cation can  be*  made,  he  may  have  an  order  to  stay  the  proceed* 
ings  of  his  adversary  until  the  succeeding  term.  It  follows  that 
the  plaintiff  in  this  case  was  not  precluded  from  maintaining 
the  action,  nor  limited  to,  an  application  to  enforce  the  award 
by  judgment  in  the  court  designated  in  the  submission.  The 
judgment  appealed  from  must  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


Olcott  v.  Robinson. 


It  is  sufficient  notice  of  the  sale  of  real  estate  upon  execution,  to  post  a 
notice  as  required  by  the  statute  forty-two  days  previous  to  the  sale  and 
publish  a  copy  thereof  in  six  successive  numbers  of  a  weekly  newspaper, 
ahbough  the  firet  publication  may  be  less  than  six  weeks  prior  to  the  sale 
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Appeal  from  the  Supreme  Court  Ejectment  for  the  north 
half  of  Valcour  Island  in  Lake  Champlain.  Upon  the  trial  the 
plaintiff  made  title  under  a  sale  upon  execution  on  Wednesday 
the  8th  day  of  May,  1850,  and  the  question  was  whether  suf- 
ficient publication  had  been  made  of  the  sheriff's  notice  of  the 
time  and  place  of  making  such  sale.  Notice  was  given  by  the 
sheriff  as  follows:  1.  By  posting  the  same  pursuant  to  the 
statute  on  Tuesday  the  26th  of  March,  1850,  in  three  public 
places  in  the  town  where  the  real  estate  is  situated.  2.  By 
causing  a  copy  of  such  notice  to  be  printed,  in  a  newspaper  of 
the  county  once  in  each  week,  for  six  weeks  successively. 

The  newspaper  was  printed  only  on  Saturday  of  each  week ; 
and  its  first  publication,  after  the  notice  of  sale  had  been  given 
by  posting,  was  on  Saturday  th£  80th  day  of  Match.  It  was 
printed  in  the  paper  published  on  that  day,  and  in  those  pub* 
lished  on  Saturday  the  6th  day  of  April,  on  the  18th  of  April, 
on  the  20th  of  April,  on  the  27th  of  April,  and  on  Saturday 
the  4th  of  May.  At  the  time  of  the  sale,  notice  was  given  that 
the  notice  of  sale  had  not  been  advertised  for  six  weeks  previ- 
ous to  the  sale  as  required  by  law. 

The  plaintiff  had  a  verdict  and  judgment.  On  appeal  this 
judgment  was  reversed  at  general  term  in  the  fourth  dis- 
trict, and  a  new  trial  ordered.  The  plaintiff  appealed  to  this 
court,  stipulating  that  if  .the  order  appealed  from  should  be 
affirmed,  judgment  absolute  should  be  entered  against  him. 

Gardner  Stow,  for  the  appellant 
Alonzo  C.  Paige,  for  the  respondent 

Davies,  J.  The  Revised  Statutes  require  (2  R.  S,,  868,  §  86) 
that  the  time  and  place  of  holding  any  sale  of  real  estate 
pursuant  to  any  execution,  shall  be  publicly  advertised  previ- 
ously for  six  weeks  successively,  as  follows  i  1.  A  written  or 
printed  notice  thereof  shall  be  fastened  up  in  three  public  places 
in  the  town  where  such  real  estate  shall  be  sold.  2.  A  copy 
of  such  notice  shall  be  printed  once  in  each  week,  in  a  news- 
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paper  of  such  county  if  there  be  one.  It  is  conceded  that  the 
formalities  required  by  the  first  subdivision  of  this  section  have 
been  complied  with,  and  that  the  time  and  place  of  the  sale,  so 
far  as  prescribed  by  it,  had  been  advertised  for  six  weeks  suc- 
cessively, previous  to  the  day  of  sale.  The  notice  was  fastened 
up  on  Tuesday,  the  26th  of  March,  and  continued  so -fastened 
up  until  the  day  of  sale,  Wednesday  May  8th.  It  was  there- 
fore, so  far  as  the  notice  fastened  up  was  concerned,  publicly 
advertised  for  six  weeks  successively  previous  to  the  sale. 

The  second  subdivision,  it  will  be  observed,  requires  a  pub- 
lication in  the  newspaper,  of  a  copy  of  the  notice  posted  up ; 
clearly  therefore  implying  that  the  posting  or  fastening  up  is 
to  precede  the  publication.  It  is  a  copy  of  the  notice  fastened 
up,  which  is  to  be  printed  once  in  each  week  in  a  newspaper 
of  the  county  for  six  yeeks  previous  to  the  sale.  There  is  no 
doubt  that  all  the  formalities  of  the  first  subdivision  were 
strictly  complied  with,  and  the  notice  thus  posted  up  was  the 
original  notice  of  sale.  It  is  thus  expressly  declared  by  statute. 
It  was  put  up  at  the  right  time,  and  continued  up  for  the  right 
time.  No  law  required  it  to  be  put  up  sooner.  A  copy  of  the 
notice  thus  fastened  up  is  to  be  printed  in  a  newspaper  for  six 
weeks,  once  in  each  week.  Can  it  with  truth  be  said,  that  the 
Statute  requires  the  copy  to  be  printed,  before  the  original  is  in 
existence  ?  It  is  a  perversion  of  terms  to  say  so.  The  original 
is  first  to  be  fastened  up,  and  to  be  put  up  for  the  time  prior 
to  the  sale  required  by  statute,  then  the  copy  is  to  be  printed 
in  the  newspaper.  It  is  not  correct  to  say  that  the  copy  of  a 
notice,  the  original  of  which  had  no  existence,  until  Tuesday, 
March  26th,  should  ha,ve  been  published  in  the  newspaper  of 
Saturday,  March  23d.  The  copy  could  not  be  prepared  for 
publication  until  the  original  had  existence,  and  then  it  was 
printed  in  the  first  publication  thereafter,  and  printed  onoe  in 
each  week  for  the  six  weeks  successively  intervening  between 
the  fastening  up  of  the  original  notice  and  the  day  of  sale.  It 
seems  to  me  that  this  is  not  only  a  strict  compliance  with  th* 
ppirit  of  the  provisions  of  the  statute,  but  with  its  letter  also. 

The  defendant  relies  on  the  authority  of  an  anonymous  caw 
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(1  Wend.,  90).  This  seems  to  have  been  submitted  to  the. 
judges  of  the  Supreme  Court  by  a  commissioner  for  their  ad- 
vice, and  decided  without  argument.  The  provision  of  the 
Revised  Laws,  to  which  the  case  referred,  was  that  an  insolvent 
seeking  a  discharge  should  cause  an  advertisement  to  be  pub- 
lished for  six  weeks  successively,  specifying  the  time  and  place 
for  his  creditors  to  show  cause  why  an  assignment  should 
not  be  made  by  the  insolvent,  and  he  be  discharged.  It  was 
stated  to  the  judges  of  the  Supreme  Court  in  that  case  that  it 
did  not  appear  that  full  six  weeks1  notice  to  the  creditors  had 
been  given.  The  affidavit  of  publication  set  forth  that  the 
advertisement  or  notice  had  been  regularly  published  in  the 
newspaper  directed  once  in  each  week,  for  six  weeks  succes- 
sively, commencing  on  a  certain  day.  Woodworm,  J.,  said 
the  proof  of  publication  was  undoubtedly  defective.  The  affi- 
davit might  literally  be  true  and  yet  only  thirty  days'  notice  be 
given.  The  statute  inquires  the  advertisement  or  notice  to  the 
creditors  to  show  cause  to  be  published  for  six  weeks  succes- 
sively ;  that  is,  during  forty-two  days.  The  authority  of  this 
case  has  been  greatly  impaired  by  the  decision  of  the  Supreme 
Court  of  the  seventh  district  in  Sheldon  v.  Wright  (7  Barb., 
39).  In  that  case  the  provision  of  the  statute  under  considera- 
tion, was  that  authorizing  a  surrogate  to  make  an  order,  direct- 
ing all  persons  interested  in  the  estate  of  a  deceased  person  to 
show  cause,  on  a  day  to  be  named  in  such  order,  why  so  much 
of  the  real  estate  whereof  such  testator  or  intestate  died  seised, 
should  not  be  sold  as  would  be  sufficient  to  pay  his  debts,  and 
the  statute  further  provided,  that  such  order  should  immediate- 
ly thereafter  be  published  for  four  weeks  successively,  in  two 
or  more  public  newspapers  printed  in  this  State.  (1  Bev.  Laws, 
450,  §  23.)  The  order  in  that  case  was  made  on  the  6th  of 
September,  1826,  requiring  the  cause  to  be  shown  before  the 
surrogate  on  the  19th  of  October  following.  The  order  was 
published  in  the  "Free  Press,"  a  newspaper  printed  in  Au- 
burn, Cayuga  county,  once  in  each  week  for  four  weeks  succes- 
sively, commencing  on  the  20th  day  of  September,  1826,  and 
in  the  "Cayuga Patriot,'7  printed  in  the  same  place,  once  in 
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each  week  for  the  same  number  of  weeks,  commencing  on  the 
27th  of  September,  1826.  Welles,  J.,  in  delivering  the  opinion 
of  the  court,  says:  "I  have  no  doubt  whatever,  that  it  is 
essential,  in  order  to  give  the  surrogate  jurisdiction  of  the  per- 
sons of  the  heirs,  that  this  provision  of  the  statute  should  be 
strictly  complied  with.  It  is  the  only  process  to  bring  them 
into  court,  and  without  it  they  are  without  their  day  in  court 
And  I  think  that  notice  for  the  full  time  required  by  the  stat- 
ute is  equally  indispensable ;  that  short  notice  would  be  as  no 
notice.  *  #  *  *  It  is  claimed  that  the  notice  so  far  as 
one  of  the  papers  was  concerned  (the  Cayuga  Patriot),  was  not 
published  four  weeks.  That  the  first  publication,  which  was 
on  the  27th  day  of  September,  was  less  than  four  weeks  before 
the  19th  day  of  October,  when  the  parties  were  required  to 
show  cause,  &c  This,  as  a  matter  of  fact,  will  be  seen  upon  a 
computation  of  time,  to  be  true.  But  I  do  not  understand  the 
act  to  require  the  first  of  the  four  successive  publications  to  be 
four  weeks  before  the  day  of  showing  cause.  The  requirement 
is  satisfied  by  four  successive  weekly  publications  before  the 
day."  And  such  the  learned  justice  says  has  been  the  practi- 
cal construction  of  the  provision  of  the  insolvent  laws,  requir- 
ing notice  to  creditors  to  be  published  in  one  class  of  cases  six 
weeks,  ancl  in  another,  ten  weeks.  The  case  was  brought  up 
on  an  appeal  to  this  court,  and  the  judgment  below  affirmed. 
(1  Seld.,  497.)  Foot,  J.,  in  delivering  the  opinion  of  this  court, 
which  was  concurred  *in  by  five  other  judges,  says  that  he  has 
no  doubt  that  the  decision  of  the  surrogate  was  correct,  in 
respect  to  the  time  and  manner  of  publishing  the  order  to  show 
cause.  It  was  in  accordance  with  the  language  of  the  statute, 
and  there  does  not  appear  to  be  any  reason  for  a  different  con* 
struction.  And  he  refers  to  the  decision  of  the  Supreme  Court 
of  Massachusetts,  in  the  case  of  Bacfielor  v.  BacJiebr  (1  Mass., 
255),  as  directly  in  point,  and  says  it  appears  to  have  been 
better  considered,  and  to  rest  on  sounder  reason,  than  the  adver- 
sary opinion  of  our  own  court  in  an  anonymous  case  involving 
the  same  question.  (1  Wend.,  90,  supra.)  If  the  judgment 
of  this  court  had  turned  upon  this  point,  in  the  case  of  Sheldon 
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V.  Wright,  it  Would  hare  been  an  authoritative  decision  of  the 
case  now  under  consideration.  The  case  of  Bachelor  v.  Bachelor 
(supra),  would  seem  to  be  a  case  nearly  in  point  The  order 
directed  the  notice  to  be  published  in  a  newspaper  for  three 
weeks  successively.  The  notice  was  inserted  in  a  paper  pub- 
lished twice  weekly.  It  was  first  published  in  the  paper  issued 
Saturday,  June  80th ;  secondly,  Saturday,  July  7th,  and  thirdly, 
Wednesday,  July  11th.  The  court  held  that  the  order  had 
been  substantially  complied  with.  They  said  it  was  usual, 
however,  to  publish  with  an  interval  of  a  week,  but  that  it  was 
not  strictly  necessary — the  publication  has  been  made  in  three 
successive  weeks,  which  is  sufficient  It  would  seem,  there- 
fore, that  the  weight  of  authority  preponderates  decidedly  in 
favor  of  holding  that  the  publication  of  the  notice  in  the 
present  case  was  sufficient  The  positions  contended  for  by 
the  learned  counsel  for  the  defendant  in  this  case  would  lead 
to  this  result,  that  the  posted  notice  should  have  notified  the 
sale  for  May  18th,  thus  requiring  a  notice  by  fastening  up  to 
be  a  notice  of  forty-seven  days,  and  the  copy  thereof  printed 
in  the  paper  on  the  80th  March,  6th,  18th,  20th  and  27th  of 
April,  and  the  4th  and  11th  of  May,  a  published  notice  in  the 
newspaper  of  forty-four  days. 

I  do  not  think  the  statute  is  to  be  construed  in  a  manner  to 
lead  to  such  results,  but  that  its  plain  and  literal  import  is  to 
be  followed.  The  notice  is  to  be  fastened  up  for  six  successive 
weeks  previous  to  the  sale,  as  was  done  in  this  case.  A  copy 
of  the  notice  thus  put  up  was  to  be  published  once  a  week  for 
six  successive  weeks,  after  such  notice  by  posting  had  been 
given.  This  has  also  been  done.  *  It  follows  that  the  judgment 
of  the  general  term  should  be  reversed,  and  that  of  the 
special  term  be  affirmed. 

"Wright,  J.,  also  delivered  an  opinion  for  affirmance,  and 
Selden,  Clebke  and  Welles,  Js.,  concurred. 

Com  stock,  Ch.  J.  (Dissenting.)  It  is  a  condition  precedent 
of  the  sheriffs  power  to  sell  lands  on  execution,  that  the  sale 
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"  shall  be  publicly  advertised  previously  for  six  weeks  succes- 
sively." This  is  the  language  of  the  statute  (2  R  S.,  378,  379, 
§  34),  and  its  plain  meaning  is,  that  six  whole  weeks  must  elapse 
between  the  commencement  of  the  advertisement  and  the  time 
of  sale.  There  is  no  more  reason  for  saying  that  five  and  a  half 
weeks  than  for  saying  that  one  or  two  weeks  will  answer  the 
purpose.  If  we  abridge  the  time  for  a  single  day,  we  may  do 
it  for  as  many  days  as  we  please,  and  the  statute  becomes  a 
dead  letter. 

This  public  advertisement  must  be  made  by  posting  the  no- 
tice of  sale  in  the  manner  specified  in  the  statute,  and  by  caus- 
ing a  copy  to  be  printed  "  once  in  each  week,"  in  a  newspaper 
of  the  county  in  which  the  lands  are  situated.  Two  things, 
therefore,  are  required  to  make  the  advertisement  complete,  one 
the  posting  of  the  notice,  the  other,  its  insertion  in  the  news- 
paper ;  and  the  publication  in  both  its  branches  must  be  for  six 
weeks  previous  to  the  sale.  The  "  public  advertisement "  con- 
sists of  both  these  things,  and  as  that  must  be  for  six  Ml 
weeks,  so  a  shorter  time  will  not  answer  for  either  one  of  these 
performances.  There  is  no  publication  at  all  unless  the  notice 
is  both  posted  and  printed  in  a  newspaper ;  and  if  we  say  that 
the  time  either  of  posting  or  printing  may  be  shortened,  w6 
hold  in  substance  that  an  advertisement  for  less  than  six  weeks 
is  good.    This  we  cannot  do  without  abrogating  the  statute. 

It  is  urged,  that  accordingto  this  construction  seven  newspa- 
per insertions  will  always  be  required  before  the  sale.  If  that 
consequence  were  to  follow,  the  opposite  construction  would  by 
no  means  be  justified.  The  number  of  insertions  is  not  speci- 
fied in  the  statute.  The  advertisement  must  be  for  six  previous 
weeks  in  both  the  modes  prescribed,  and  it  must  be  in  the 
newspaper  "  once  in  each  "  of  those  weeks.  If  the  full  period 
of  six  weeks,  which  must  elapse  between  the  first  insertion  and 
the  sale,  requires  the  notice  to  appear  seven  times  in  the  paper 
in  order  to  have  one  publication  in  each  of  the  six  weeks,  then 
it  must  be  inserted  so  many  times.  The  fundamental  requisi- 
tion is,  that  the  sale  must  be  advertised  for  a  foil  period  of  six 
weeks.    But  I  think  the  consequence  mentioned  does  not  fol- 
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low.  If  an  advertisement  is  commenced  on  the  1st  of  April 
by  posting,  and  inserting  in  a  newspaper  on  that  day,  the  sale 
can  take  place  on  the  13th  of  May,  the  intervening  period 
being  six  weeks  or  forty-two  days.  Now  the  six  weekly  pub- 
lications in  the  paper  will  be  the  1st,  8th,  15th,  22d  and  29th 
days  of  April,  and  the  6th  of  May.  As  the  sale  will  take  place 
on  the  13th  of  May,  the  last  publication  will  therefore  be  at 
the  commencement  of  the  week  which  immediately  precedes  it 
This  will  be  an  undoubted  compliance  with  the  law.  Another 
insertion  on  the  very  day  of  the  sale  cannot  be  necessary.  The 
sale  may  lawfully  take  place  in  the  morning  while  the  newspa- 
per may  be  issued  in  the  evening.  It  follows  that  in  all  cases 
six  or  more  insertions  will  be  required  according  as  the  sale 
shall  or  shall  not  be  appointed  to  take  place  precisely  at  the 
close  of  six  weeks  from  the  first  publication. 

The  construction  which  I  have  indicated  is  the  one  given  to 
similar  statutes  by  the  former  and  the  existing  Supreme  Courts 
^of  this  State.  (1  Wend.,  90 ;  16  Barb.,  347.)  We  are  referred, 
however,  to  the  eqpe  of  Shekkm  v.  Wright,  in  this  court  (1  Sei- 
dell, 497),  as  a  controlling  authority  the  other  way.  But  an 
examination  of  that  case  will  show  that  ho  such  point  was  de- 
cided. The  general  question  involved  was,  whether  the  order 
of  a  surrogate  directing  the  sale  of  an  intestate's  real  estate  was 
valid.  One  of  the  objections  to  be  overcome,  was  the  alleged 
insufficiency  of  the  publication  of  an  order  to  show  cause 
against  the  sale.  But  the  surrogate  had  expressly  adjudged 
that  the  publication  was  sufficient,  and  this  court  simply  held, 
so  far  as  we  can  judge  from  the  opinion  given,  that  this  decision 
oould  not  be  inquired  into  collaterally.  The  observations  of 
Judge  Foot,  favorable  to  such  a  construction  of  the  statute  now 
in  question  as  the  plaintiff  contends  for,  were  followed  by  a 
disclaimer  <rf  any  such  ground  of  decision. 

On  the  ground,  therefore,  that  the  notice  of  the  sheriffs  sale 
under  which  the  plaintiff  claims  title,  was  not  advertised  for 
six  weeks  as  the  statute  requires,  I  am  of  opinion  that  the 
order  of  the  Supreme  Court  granting  a  new  trial  must  be 
affirmed,  and  that  the  defendant  must  have  final  judgment 
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according  to  the  stipulation,  entered  into  on  bringing  the  present 
appeal 

Denio  and  Bacon,  Js.,  also  dissented. 

Judgment  reversed  and  judgment  for  the  plaintiff 


Lawrence,  Receiver,  v.  Nelson  et  al. 

A  member  of  a  mutual  marine  insurance  company  cannot,  upon  its  insol- 
yency,  set  off  against  his  indebtedness  for  premiums  due  upon  policies, 
a  loss  sustained  by  him,  adjusted  and  payable  by  the  company. 

The  premiums  constitute  a  fund  which  as  insurer  he  is  bound  to  make  good 
for  the  benefit  of  all  creditors.  In  his  quality  of  assured  he  is  bound  to 
take  *  pro  rata  dividend  from  such  fund,  and  can  secure  no  preference  over 
other  creditors  by  reason  of  his  being  also  a  debtor. 

Appeal  from  the  Superior  Court  of  the  city  of  New  York. 
Action  to  recover  the  amount  erf  six  promissory  notes.  The 
trial  was  before  a  referee,  who  found  these  facts :  In  1853,  the 
General  Mutual  Insurance  Company  issued  to  the  defendants 
policies  upon  six  of  their  vessels.  Instead  of  paying  the  pre- 
miums for  insurance  in  cash,  they  gave  to  the  company  their 
promissory  notes,  payable  twelve  months  after  date.  These 
notes  amounted  in  the  aggregate  to  the  sum  of  $2,422.50.  The 
several  policies  issued  by  the  company,  for  the  premiums  on 
which  the  notes  were  given,  were  canceled  on  different  days, 
from  the  2d  to  the  20th  of  January,  1854,  under  an  agreement 
indorsed  on  them  to  that  effect  By  such  agreement  the 
amount  of  "return  premium"  on  each  policy  was  adjusted, 
and  stipulated  "  to  be  paid  ratably  out  of  the  assets  of  the 
company,  when  divided."  These  return  premiums  amounted 
in  the  whole  to  the  sum  of  $2,172.87.  One  of  the  policies,  was 
on  the  ship  Galena,  on  which  the  defendants  suffered  a  loss, 
amounting  to  $8,088.45,  which  loss  was  adjusted  and  due,  ana 
payable  on  the  9th  January,  1854.    On  the  10th  March,  1854, . 
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proceedings  were  voluntarily  instituted  to  dissolve  the  company, 
and  in  September  following,  a  decree  was  entered  dissolving  it, 
and  a  receiver  appointed.  In  May,  1856,  the  six  premium 
notes  given  to  the  company  by  the  defendants  having  matured 
and  being  unpaid,  the  receiver  commenced  this  action.  The  * 
defendants  claimed  before  the  referee  that  the  notes  passed 
into  the  hands  of  the  receiver  subject  to  their  equitable  right 
.to  set  off  against,  and  to  have  applied  to  the  discbarge  of  the 
same,  the  sum  of  $3,088.45^  the  adjusted  loss  due  upon  the 
ship  Galena  on  the  9th  January,  1854.  On  the  other  hand,  it 
was  claimed  by  the  receiver  that  the  defendants,  being  mem- 
bers of  the  company  and  corporators,  were  bound  to  pay  what 
they  owed  the  corporation,  and  would  be  entitled  to  their  pro 
rata  dividend  of  its  assets,  after  deducting  from  the  earned  pre- 
miums, and  the  profits  on  investments  of  premiums,  the  losses 
and  expenses  incurred  by  the  company.  It  was  not  proposed 
by  the  defendants  to  setoff  the  "  return  premiums  "  and  losses 
other  than  that  on  the  Galena,  but  to  take  judgment  against  the 
plaintiff  for  them,  to  be  paid  pro  rata  out  of  the  assets  of  the 
company.  The  referee  held  that  the  defendants  were  not  enti- 
tled to  set  off  the  adjusted  loss  on  the  ship  Galena,  and  ordered 
judgment  for  the  full  amount  of  the  notes.  The  judgment 
was  affirmed  at  general  term,  and  the  defendants  appealed  to 
this  cqurt    The  cause  was  submitted  on  printed  arguments. 

A.  C.  Morris,  for  the  appellant 

Alexander  Hamilton,  Jr.}  for  the  respondents. 

Wright,  J.  The  single  point  in  the  case  is,  whether  the 
defendants'  loss,  adjusted  before  proceedings  were  commenced 
to  dissolve  the  company,  can  be  set  off  against  their  premium 
notes  given  to  the  company,  as  a  consideration  for  the  policy 
on  the  "  Galena  "  and  other  policies.  If  it  can,  it  is  because  it 
is  equitable  and  just  to  do  so,  and  no  rights  of  third  persons 
intervene.  It  may  be  conceded,  also,  that  the  plaintiff  as 
receiver,  stands  in  the  same  situation  that  the  company  itself 
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would,  had  the  action  been  prosecuted  by  it  (being  in  feet  in* 
solvent)  to  recover  the  amount  of  the  notes. 

I  suppose  that,  ordinarily,  when  an  insolvent  insurance  com* 
jany  (no  mutual  relations  and  obligations  existing  among  its 
corporators)  seeks  to  enforce  payment  of  a  debt  owing  to  such 
company  for  insurance  premiums  or  otherwise,  the  debtor  is 
equitably  entitled  to  set  off  an  adjusted  loss  due  to  him  against 
the  claim  of  the  company.  It  would  be  inequitable  to  compel . 
full  payment  by  the  debtor,  and  leave  him  to  lose  his  debt  which 
had  accrued  before  the  insolvency  of  the  company.  Herey 
however,  no  superior  controlling  equities  would  arise,  or  the 
rights  of  others  intervene.  It  is  different  where  the  company 
is  a  mutual  one,  and  the  insured*  a  member  or  corporator 
—  an  insurer  as  well  as  a  parly  insured — and  Ae  associa- 
tion has  no  dealings  in  regard  to  insurances  except  with 
its  own  members.  The  party  has  entered  voluntarily  into 
engagements  with  others  modifying,  or  entirely  changing,  ad 
between  themselves,  the  effect  or  application  of  the  general 
rules  of  law  or  equity  in  regard  to  set-off  In  a  company  of 
mutual  insurers,  each  sufferer  is  bound  to  make  compensation 
as  well  as  to  receive  it  He  occupies  the  double  relation  of 
debtor  and  creditor,  and  it  would  be  inequitable  to  allow  him, 
when  the  funds  of  the  company  are  not  adequate  to  pay  all 
losses,  to  set  off  his  entire  demand;  thereby  getting  morp  than 
his  share  o£  and  decreasing,  a  common  fund  to  which  all  the 
creditors,  pro  rata,  are  entitled.  Each  member  is  interested  in 
the  premiums  as  well  as  losses  of  all  the  others,  and  the  pre- 
mium paid  by  each  is  saddled,  as  it  were,  with  its  proportion- 
ate share  of  the  claims  of  all  others.  The  premium,  whether 
paid  or  secured  to  be  paid,  is  withdrawn  from  his  cofltrol,  in 
contemplation  of  law,  and  placed  in  a  common  fund,  not  sub- 
ject to  his  claims  only,  but  those  of  all  others  in  the  company ; 
he  in  turn,  having  a  similar  elaim  on  the  premiums  of  his 
associates.  The  members  of  the  association  virtually  agree  to 
insure  each  other,  and  provide  a  common  ftmd  to  indemnify 
in  case  of  loss.  As  all  have  contributed  to  this  fund  they  have 
a  community  of  interest  in  it;  and  each  member  having  his 
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proportionate  share  of  the  Josses,  .is  entitled  to  his  proportion 
ate  share  of  the  profits,  if  any  are  realized.  It  may  be  that 
one  member  may  draw  from  the  premiums  paid  by  other  mem- 
bers into  the  common  fund,  if  the  association  be  prosperous, 
not  only  the  amount  of  his  losses,  but  as  large  a  proportional 
share  of  profits  as  those  whose  transactions  with  the  company 
created  no  loss  at  all.  In  such  a  case,  if  insolvency  eventually 
overtakes  the  association,  it  would  be  highly  unjust  to  allow 
him  to  set  off  a  loss  against  premiums  that  happened  to  be 
unpaid,  and  that  should  be  placed  in  the  common  fund.  In- 
deed when  the  assets  of  the  company  are  inadequate  to  the 
payment  of  the  losses  of  all  its  members,  the  effect  of  permit- 
ting a  sufferer  to  set  off  his  loss  in  full  agkinst  his  premium 
notes  (which  are  his  contribution  to  the  means  of  the  company) 
is  not  only  to  confer  a  benefit  without  making  compensation, 
but  to  take  from  the  shares  of  his  associate  sufferers  in  the 
common  fund ;  to  which  fund  he  and  they  are  ratably  entitled. 
Undoubtedly,  a  premium  paid,  or  agreed  to  be  paid,  by  a  mem- 
ber of  a  company  formed  on  the  mutual  principle,  must  bear  its 
proportionate  share  of  the  losses  of  the  company,  and  cannot 
be  applied  exclusively  to  the  individual  debt  of  the  party 
owing  or  paying  it  So  long*  as  the  company  be  solvent  no 
practical  injury  would  result  from  setting  off  a  loss  against  the 
premium ;  as  no  preference  would  be  given  to  one  member  or 
creditor  over  the  others,  for  all  would  be  paid  in  full.  But  if 
the  association  were  insolvent,  to  permit  the  set-off  to  be  made 
would  be  to  give  an  unjust  preference  to  one  creditor  over  the 
others.  In  HiBier  v.  The  AUeghany  Mutual  Insurance  Company 
(8  Barr's  Rep.  370),  it  was  adjudged  that  the  loss  of  a 
member  ot  a  mutual  company  cannot  be  set  off  to  an  action 
brought  by  the  company  on  his  premium  note,  when  the  ftmds 
of  the  company  were  not  adequate  to  pay  all  losses ;  and  that 
the  plain  and  practical  plan  of  settling  the  affairs  of  an  insol- 
vent company  of  mutual  insurers,  was  to  liquidate  its  means 
and  responsibilities  separately. 

The  defendants  in  this  case  became  members  of  a  mutual 
iasiaianee  company,  by  effecting  insurance  therein.    It  was  one 
Smith.— Vol.  V1L         21 
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of  that  class  of  mutual  companies,  authorized  to  commence  and 
transact  an  insurance  business  on  the  cash  premiums  paid  by 
the  associates.  The  first  premiums  paid  were  never  to  be  with- 
drawn, but  were  pledged  for  losses  and  expenses  of  the  company. 
The  dealers  and  corporators  were  to  pay  their  premiums  in  cash ; 
and  such  premiums,  and  the  income  derived  irom  their  invest- 
ment, were  to  constitute  a  fund  for  the  payment  of  the  losses 
and  expenses  of  the  company.  To  ascertain  the  profits  of  the 
company,  the  losses  and  expenses  after  the  first  year  were 
annually  to  be  deducted  from  its  earnings,  arising  as  well  from 
premiums  as  from  the  income  derived  from  the  investment  of 
premiums;  and  the  balance,  if  any,  was  to  be  deemed  the 
amount  of  net  prdfits ;  and  thereupon  every  dealer  or  insurer 
was  to  be  credited  with  such  a  proportion  of  the  net  balance  as 
the  amount  of  earned  premiums  paid  by  him  should  bear  to  the 
whole  amount  of  earned  premiums  received  by  the  company 
during  the  year ;  and  a  certificate  of  profits  for  the  amount  so 
credited  was  to  be  issued  by  the  company  to  such  dealer  or  in- 
surer, with  a  provision  that  the  amount  named  therein  was  liable 
for  any  future  loss  by  the  company.  (Laws  of  1841,  ch.  252 ; 
Laws  of  1842,  ch.  182.)  The  charter,  in  effect,  directed  the 
placing  the  receipts  from  premiums  together  in  a  common  fund, 
and  from  this  fund  the  losses,  also  placed  in  common,  were  to  be 
deducted.  It  is  obvious  that  each  dealer  became  interested  in  all 
the  premiums  paid  by  other  dealers,  as  well  as  in  the  losses  sus- 
tained by  the  company  under  policies  issued  to  other  dealers. 
It  might  be  that  a  party  whose  dealings  with  the  company  result- 
ed in  a  large  loss  to  it,  not  only  would  have  his  losses  paid  out 
of  the  premiums  from  others,  but  actually  participate  equally 
with  them  in  the  profits  to  which  he  had  not  contributed.  The 
defendants,  when  they  became  dealers  and  members  of  the 
company,  instead  of  paying  the  premiums  in  cash,  as  was  con- 
templated by  the  charter,  gave  time  notes  for  such  premiums, 
which  could  only  properly  be  received  by  the  company  in  lieu 
of  cash.  Had  they  dealt  as  the  charter  contemplated,  the  ques- 
tion now  before  us  could  not  have  arisen.  Now,  when  the 
company  is  insolvent,  or  unable  to  pay  all  its  liabilities,  instead. 
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of  making  good  their  contributions  to  the  mutual  fund  for  the 
payment  of  losses  and  expenses,  in  which  each  of  the  associ- 
ates have  an  interest — as  they  have  undertaken  to  do — and 
receiving  their  pro  rata  share  of  the  means  of  the  company, 
they  seek  indirectly  as  creditors  to  obtain  a  preference  over 
their  associate  creditors.  The  practical  effect  of  setting  off  the 
loss  in  full  oh  the  Galena,  would  be  to  exhaust  the  defendants7 
contributions  to  the  common  fund  for  their  exclusive  benefit, 
give  them  as  members  of  the  association  a  disproportionate 
share  of  the  fund,  and  deprive  the  other  members  and  creditors 
of  their  equal  proportionate  share.  In  short,  "because  they  have 
suffered  their  premium  notes  to  remain,  unpaid,  they  are  thereby 
to  obtain  a  preference  over  their  associates. '  There  is  no  equity 
in  this  as  between  the  associates  of  a  company  of  mutual 
insurers. 

There  is  no  doubt  that  in  January,  1854,  when  the  loss  on 
the  Galena  was  adjusted,  the  company  was  unable  to  pay  all  its 
liabilities.  The  defendants,  in  fact,  admitted  this,  by  agreeing 
to  be  paid  the  return  premium  on  the  policy  "ratably  out  of  the 
assets  of  the  company  when  divided."  At  that  time,  as  mem- 
bers of  the  company,  they  contemplated  Kpro  rata  division  of 
its  means,  and  agreed  to  a  cancellation  of  all  the  policies  for 
which  the  premium  notes  were  given  (including  that  on  the 
Galena),  stipulating  for  a  "  return  premium  "  on  each.  It  is 
difficult,  however,  to  perceive  how  the  company  could  retain 
or  pay  back  any  portion  of  a  premium  never  received  or  paid 
into  the  common  fund.  The  agreement  clearly  imported  that 
the  defendants  should  pay  their  premium  notes,  or  contribu- 
tions to  the  common  fund  in  full,  and  were  to  be  entitled  to  a 
return  of  a  stipulated  amount  of  such  contributions,  to  be  paid, 
ratably  with  other  creditors,  on  a  division  of  the  assets  of  the 
company.  But  be  this  as  it  may,  it  was  an  admission  by  the 
defendants  that  the  association  was  at  that  time  insolvent,  and 
its  means  inadequate  to  discharge  in  full  all  the  claims  of  its 
members  and  creditors.  When  such  a  state  of  things  exists  in 
a  company  of  mutual  insurers,  whose  members  have  each  an 
equal  interest  in  its  means,  and  are  each  creditors  as  well  as 
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debtors,  to  allow  one  member  or  creditor  to  get  more  than  his 
•hare  of  the  common  fund  by  setting  off  his  individual  claim 
in  fall,  and  thereby  decreasing  the  shares  of  his  associate  credi- 
tors, would  be  unjust  and  inequitable.  Yet  this  is  the  right 
that  the  defendants  claim  they  are  equitably  entitled  to.  Hay- 
ing voluntarily  engaged  with  others  in  a  mutual  enterprise, 
and  for  mutual  benefit-^-the  insurance  of  each  other — and 
each  dealer  or  corporator  having  aji  equal  interest  in  the  com- 
mon fond  provided  as  well  for  the  payment  of  his  losses  as  for 
a  participation  in  the  profits— they  have  no  equitable  right,  in 
case  of  insolvency,  to  an  exclusive  appropriation  of  their  pre- 
miums or  contributions  to  the  fends  of  the  company,  to  the 
payment  of  the  losses  under  the  policies  for  which  such  pre- 
miums were  given ;  but,  as  members,  are  obligated  to  pay  such 
premiums  into  the  common  fund,  and  are  only  justly  entitled  to 
their  pro  rata  share  of  it  in  the  payment  of  losses.  The  referee 
therefore  correctly  decided  that  the  defendants  could  not  set 
off  in  fell  their  loss  on  the  "  Galena,"  but  that  they  were 
bound  to  pay  their  premium  notes,  and  come  in,  as  they  pro- 
posed to  do  in  regard  to  their  other  claims,  in  *pro  rata  divi- 
sion of  the  assets  of  the  company  amongst  all  its  members  and 
creditors.  What,  as  mutual  insurers,  they  were  ratably  enti- 
tled to,  could  only  be  ascertained  after  all  the  means  of  the 
association  were  called  in,  and  the  demands  upon  it  liquidated. 

It  is  said  that  the  cases  in  the  books  relate  to  mutual  fire 
companies  and  have  no  application  to  marine  companies.  If 
by  this  is  meant  murine  companies  not  formed  on  the  mutual 
principle,  the  observation  is  oorrect  But  there  may  be  mutual 
companies  to  make  marine  insurance  as  well  as  against  loss  or 
damage  by  fire;  or  they  may  be  empowered  to  take  both 
vpeeies  of  risk*.  The  company  of  which  the  defendants'  firm 
W*re  members  was  of  the  latter  description.  {Whiter.  Haight, 
14  N.  Yn  U0;  Laws  of  1841,  ch.  262.) 

The  judgment  of  Ike  Superior  Court  should  be  affirmed 

Qewstocnc,  Qk.  J„  Tie  original  oorporatora  of  the  General 
Mmml  Ixmmm  Oe*j»aay  we*  &e  poms  who  tboold  pa* 
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sent  to  the  commissioners  named  in  the  charter  applications  for 
insurance  to  be  effected,  amounting  to  at  least  $600,000.  When 
applications  should  be  received  to  that  amount  the  company 
was  allowed  to  organize  by  choosing  trustees.  AJ1  persons 
taking  policies  were  to  become  members,  as  well  as  all  persons 
holding  certiflcates  of  losses  under  policies  issued*  The  com* 
pany  was  to  have  no  subscribed  capital.  Its  entire  capital  was 
to  consist  of  premiums  on  insurance,  and  the  profits  arising  from 
the  investment  of  those  premiums.  The  capital  thus  to  be 
constituted  could  not  be  withdrawn  until  it  reached  $600,000. 
All  net  profits  over  that  amount  were  subject  to  division 
amongst  those  who  took  insurances  and  paid  premiums  thereon, 
and  the  division  was  to  be  made  on  pro  rata  principles ;  the 
share  of  each  number  being  represented  in  certificates  of  profits. 
The  net  profits  were  to  be  arrived  at  annually  by  striking  the 
balance  between  the  premiums  earned  during  the  previous  year 
and  the  income  from  investments  on  the  one  side,  and  the 
amount  of  losses  and  expenses  during  the  same  year  on  the 
other.  The  certificates  of  profit  could  not  be  redeemed  until 
the  accumulated  profits  of  the  company  should  amount  to  half 
a  million  of  dollars,  and  then  only  the  excess  could  ever  be 
applied  to  that  purpose.  All  the  net  earnings  of  the  company, 
therefore,  not  exceeding  that  sum,  formed  the  capital,  which  in 
case  of  insolvency  must  be  applied  to  the  payment  of  debts; 
and  this  capital  was  to  be  contributed  by  the  members  in  the 
form  of  premiums  on  their  policies.  The  charter  says  nothing 
of  subscription  or  premium  notes  or  of  notes  of  any  kind.  It 
speaks  of  premiums  only.  Every  person  taking  a  policy  was 
bound  to  pay  the  established  rates  of  insurance.  Doubtless 
the  company  might  give  him  a  credit  and  take  his  time  obliga- 
tions. Any  insurance  company  can  do  so  if  not  prohibited  by 
law.  But  if  such  was  the  course  of  dealing  in  this  company, 
the  notes  taken  nevertheless  represented  the  cash  which  the 
insured  was  bound  to  pay  as  the  consideration  of  his  policy, 
and  they  constituted  as  much  a  portion  of  the  capital  of  the 
company  as  if  the  m6ney  had  been  paid.  The  notes  were  to. 
be  reckoned  as  part  of  the  earnings  in  each  year,  because  they 
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represented  the  premiums  of  that  year.  *  Those  who  gave  them 
were  entitled  to  all  the  privileges  of  men^berehip  as  much  as 
those  who  paid  a  cash  consideration  for  their  insurances^ 
(Charter,  Laws  of  1841,  229 ;  amended,  Laws  of  1842, 1S8.)  . 
The  defendant,  in  the  year  1.853,  took  various  policies  or  re- 
newals of  policies  from  this  company,  the  premiums  on  which 
amounted  to  $2,422.50.  Instead  of  paying  these  premiums  in 
cash,  his  notes  therefor  at  one  year  were  accepted  by  the  com- 
pany. According  to  the  principles  of  the  charter,  this  sum  was 
the  contribution  made  by  him  to  the  capital  of  the  corporation ; 
which  in  the  event  of  insolvency  all  the  creditors  were  equally 
entitled  to.  If  the  defendant  had  made  this  contribution  in 
cash,  it  is  quite  clear  he  could  not  withdraw  any  portion  to 
apply  on  the  debt  due  from  the  company  to  him.  He  was  a 
creditor  in  respect  to  the  losses  sustained  under  his  policies. 
He  was  also  a  debtor  in  respect  to  his  notes.  But  he  held  still 
another  relation,  to  wit :  that  of  a  member  of  the  company  and 
contributor  to  its  capital.  His  notes  represented  that  contri- 
bution. He  is  in  no  better  situation  than  other  members,  in 
consequence  of  having  failed  to  pay  his  premiums  in  money. 
Whatever  form  his  contributory  share  in  making  up  the  fund 
asssumed,  the  amount  was  irrevocably  pledged  to  the  payment 
of  debts  until  that  and  all  like  contributions  from  other  insured 
parties  reached  the  net  sum  of  $500,000  over  all  losses  and 
expenses ;  and  on  a  final  division,  if  one  should  ever  be  made 
after  paying  all  debts,  the  entire  fund  thus  constituted  and  con* 
solidated  would  be  paid  out  upon  the  certificates  of  profits  held 
by  the  members.  I  consider  it  plain,  therefore,  that  the  rules 
of  set-off  between  debtor  and  creditor  have  no  application  to 
this  case.  The  defendant  is  entitled  as  a  creditor  to  have  his 
losses  paid  if  there  are  assets  enough  to  pay  all  the  debts  of 
*  the  corporation.  But  to  allow  him  to  set  off  his  notes  against 
those  losses  would  be  to  suffer  him  to  withdraw  so  much  of  the 
capital  and  apply  it  to  his  own  peculiar  benefit.  This  he  has  no 
better  right  to  do  than  any  other  member  has  to  subtract  the 
portion  which  he  may  have  contributed,  whether  in  cash  or 
time  obligations.    A  creditor  of  a  corporation  who  is  also  a 
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stockholder  cannot  demand  from  the  corporation  the  portion 
of  the  capital  which  he  has  paid  in  and  apply  it  to  the  extin- 
guishment of  the  debt  If  notes  are  substituted  for  cash,  in 
making  up  the  capital,  the  result  is  still  the  same.  The  defend- 
ant became  a  stockholder,  so  far  as  such  a  company  can  be  said 
to  have  stockholders,  by  giving  his  notes  for  the  amount  of  his 
premiums.  In  respect  to  those  notes  he  was  more  than  a  mere 
debtor.  These  obligations,  accepted  as  his  contributory  share 
of  the  capital,  entitled  him  to  all  the  rights  and  'privileges  of 
membership.  Like  every  other  member  of  a  moneyed  or  trading 
corporation  he  took  the  chances  both  of  gain  and  loss.  If  we 
allow  him  the  set-off  which  he  demands,  we  virtually  relieve 
him  from  the  hazard  of  loss,  because  we  separate  from  the  fund 
and  return  to  him  all  his  interest  in  the  common  adventure. 
The  result  is,  he  must  come  in  with  other  creditors  in  respect 
to  the  losses  under  his  policies.  He  has  an  equal  right  with 
them  to  be  paid  out  of  the  assets  which  went  into  the  hands 
of  the  receiver,  and  their  rights  are  in  all  respects  equal  to  his. 
In  the  administration  of  those  assets  he  will  be  benefited  by 
the  contributions  which  other  members  of  the  company  made  to 
its  capital,  and  they  should  derive  a  like  benefit  from  the  mutual 
relations  established  by  the  charter.  These  reciprocal  benefits 
cannot  depend  on  the  accident  of  notes  being  given  for  pre- 
miums instead  of  payment  in  cash,  nor  on  the  accident  of  the 
note  of  one  dealer  or  member  becoming  due  and  being  paid 
before  that  of  another. 

The  result  is,  that  the  plaintiff  was  entitled  to  reoover  on  the 
notes  in  question  without  set-off  for  losses.  The  judgment 
should  therefore  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed* 


V 
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A  trust  to  dispose  of  property  at  such  time  and  in  such  manner  "  as  may 
be  most  conducive  to  the  interest  of  the  creditors  "  of  the  assignor,  "and 
convert  the  same  into  money  as  soon  as  may  be  consistent  with  such 
interests,"  construed  as  not  vesting  m  the  assignee  any  absolute  discre- 
tion, but  as  only  superfluously  stating  that  which  the  law  would  give  him 
subject  to  the  control  of  the  courts. 

Such  an  assignment  is  not  within  the  condemnation  of  Dunham  v.  Water- 
man (17  N.  Y.,  9)  and  other  cases  where  the  trustee  Would  derive  an 
independent  discretion  by  force  of  the  deed,  if  valid,  and  not  by  opera-; 
tion  of  law. 

Appeal  from  the  Supreme  Court  Action  to  set  aside  a  con- 
veyance of  certain  real  estate  and  to  subject  it  to  the  payment 
of  a  judgment  recovered  by  the  plaintiff  against  the  defendant 
Hulse.  The  title  sought  to  be  impeached  rested  upon  the 
validity  of  an  assignment  made  by  Hulse  to  one  Gott  in  trust 
for  the  benefit  of  creditors.  Upon  the  trial  the  court  held  that 
the  assignment  was  fraudulent  upon  its  face  by  reason  of  a 
provision  contained  therein.  The  plaintiff  had  a  verdict  and 
judgment,  which  having  been  affirmed  at  general  term  in  the 
second  district  the  defendant  appealed  to  this  court  The 
cause  was  submitted  on  printed  arguments. 

Gott  and  Van  Duzer,  for  the  appellant 

K  A.  Brewster,  for  the  respondent 

Sklden,  J.  The  question  presented  by  this  case  is, 
whether  a  general  assignment  for  the  benefit  of  creditors,  is 
void  upon  its  face,  because  it  contains  the  following  clause,  viz. : 
"  To  sell,  dispose  of  and  convey  the  said  real  estate  and  per- 
sonal property,  at  such  time  or  times,  and  in  such  manner,  as 
shall  be  most  conducive  to  the  interests  of  the  creditors  of  the 
said  party  of  the  first  part,  and  convert  the  same  into  money, 
as  soon  as  may  be  consistent  with  the  interests  of  said  creditors.99 
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The  principles  governing  this  close  of  instruments  have 
been  so  clearly  and  definitely  settled  by  a  series  of  decisions, 
in  the  courts  of  this  State,  that  very  little  is  left  to  be  deter* 
mined  in  regard  to  them.  Although  they  tend,  in  almost  every 
ease,  to  some  extent,  to  hinder  and  delay  particular  creditors 
in  the  prosecution  of  their  legal  remedies,  they  are  neverthe- 
less sustained,  when  made  by  An  insolvent  debtor,  where  no 
unnecessary  delay  is  produced*  But  it  has  been  repeatedly 
held,  that  as  creditors  who  have  obtained  judgment  have  both 
a  legal  and  equitable  right  to  have  the  property  of  their  debtor 
immediately  appropriated  to  the  satisfaction  of  their  demands, 
if  the  debtor  assigns,  he  can  authorize  no  delay  in  any  form 
except  such  as  is  necessarily  and  unavoidably  incident  to  such 
a  trust  The  assignee  is  a  sort  of  substitute  for  the  officers  of 
the  law,  and  must  be  left  to  act  under  the  obligations  and 
responsibilities  which  the  law  imposes.  The  assignor  can 
neither  prescribe  conditions,  nor  invest  the  assignee  with  powers, 
which  tend  in  any  degree  to  vary  or  modify  the  duties  which 
the  law  devolves  upon  him.  Beyond  investing  the  assignee 
with  the  legal  title,  and  directing  the  order  in  which  the  pro* 
ceeds  shall  be  applied,  the  debtor  can  exercise  no  control  what- 
ever over  the  assigned  property.  Any  clause  in  the  assign- 
ment, therefore,  which  could  legitimately  be  set  up  by  the 
assignee  as  a  justification  for  a  course  of  conduct,  in  regard  to 
the  assigned  property,  in  any  respect  different  from  that  which 
the  law  would  dictate,  of  necessity  vitiates  the  assignment 

It  has,  however,  never  been  held,  that  a  provision  in  mere 
affirmance  of  the  legal  obligations  of  the  assignee — authorizing 
him  in  terms  to  do  precisely  what  the  law,  if  the  assignment 
was  silent  on  the  subject,  would  require  him  to  do — would  affect 
the  validity  of  the  instrument  As  the  agent  or  officer  of  the 
law,  the  assignee  is  necessarily  invested  with  some  discretionary 
power.  He  cannot  sell  instanter,  but  is  bound  to  exercise 
reasonable  care  and  prudence  in  regard  to  the  time  and  circum- 
stances of  the  sale.  He  may  take  time  to  advertise,  and  must 
therefore  select  the  day  when  the  sale  is  to  take  place.  If  no 
bidders  should  attend  upon  the  day  appointed,  he  would  have 
Smth.— Vol.  VII.  22 
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power,  and  it  would  be  his  duty,  to  postpone  the  sale  to  another 
day.  He  would  be  obliged  also,  to  determine  whether  the 
property  should  be  sold  in  separate  parcels,  or  all  in  one  parcel, 
and  to  exercise,  in  thatand  other  similar  respects,  some  discre- 
tion as  to  thfe  manner  and  circumstances  of  the  sale.  In  all 
these  arrangements,  he  would  be  bound  to  consult  the  interests 
of  the  creditors,  and  would  have  no  right  to  defer  the  salp 
longer  than  these  interests  might  be  supposed  imperatively  to 
require. 

Now  the  question  in  this  case  is,  whether  the  clause  objected 
to  goes  beyond  a  mere  affirmance  of  these  plain  legal  obliga- 
tions. The  law,  as  we  have  seen,  would  require  the  assignee 
to  make  such  arrangements  in  regard  to  the  manner  of  the  sale 
as  would  seem  best  calculated  to  promote  the  interests  of  the 
creditors;  and  to  sell  the  property,  and  convert  it  into  money, 
without  any  unnecessary  delay. 

This  is  precisely  what  is  required  by  the  terms  of  this  assign- 
ment The  assignee  is  virtually  directed  to  perform  his  duty 
according  to  the  rules  and  requirements  of  the  law.  If  the 
clause  in  question  purported  in  terms  to  invest  the  assignee 
with  any  discretion,  as  coming  directly  from  the  assignor  him- 
self it  would  be  fatal  to  the  assignment ;  as  if  it  had  authorized 
the  assignee  to  dispose  of  the  property  at  such  time  and  in  such 
manner  as  in  his  judgment  would  be  most  conducive  to  the 
interests  of  the  creditors,  or  as  he  should  deem  expedient  and 
best  calculated  to  promote  their  interests. 

The  difference  between  a  discretion  conferred  by  an  assignor, 
as  a  power  accompanying  the  transfer  of  the  title,  and  that  dis- 
cretion which  results  ex  necessitate  from  the  duty  which  the 
assignee  has  to  perform,  is  obvious.  The  assignor,  being  the 
absolute  ownep  of  the  property,  and  in  no  manner  obliged  to 
assign,  may  annex  such  conditions  and  qualifications  to  the 
transfer  as  he  pleases. 

If  he  annex  an  improper  condition,  the  court  must  pronounce 
the  assignment  itself  void.  It  cannot  hold  the  transfer  good* 
and  disregard  the  condition ;  because  that  would  be  to  take  the 
property  from  the  assignor  against  hifl  will.    He  having  oon- 
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rented  to  part  with  his  title  on! y  upon  certain  conditions,  the 
transfer  and  the  condition  must  stand  or  fell  together*  If)  there- 
fore, the  court  upholds  the  assignment,  it  must  of  necessity 
protect  and  enforce  the  terms  and  conditions  upon  which  it  is 
made.  It  cannot  substitute  its  own  discretion  for  that  with 
which  the  assignor  has  in  express  terms  invested  the  assignee. 
The  discretion  of  the  latter,  in  such  a  case,  would  be  absolute 
and  beyond  the  control  of  the  court^  if  honestly  exercised.  Any 
bad  firith  on  the  part  of  the  assignee  would  of  course  justify 
judicial  interposition,  but  nothing  short  of  it.  The  control 
which  courts  of  equity  have  over  trusts,  must  be  exercised  with 
due  regard  to  the  terms  of  the  instrument  by  which  the  trust  is 
created.  Under  a  provision,  therefore,  which  expressly  gives 
to  the  assignor  a  discretion  as  to  time,  the  sale  of  the  property 
might  be  indefinitely  delayed,  so  long  as  the  assignee  might 
deem  it  expedient  to  wait  for  better  prices;  and  hence  the 
effect  of  such  a  provision  in  subverting  the  assignment  On 
the  other  hand,  that  discretion  which  is  unavoidably  incident 
to  the  trust  reposed  in  the  assignee,  is  entirely  subordinate  to 
the  judicial  power,  and  any  error  of  judgment  on  the  part  of 
the  assignee,  in  its  exercise,  could  be  at  once  corrected  by  an 
application  to  the  court 

All  the  cases  involving  this  question  which  have  heretofore 
arisen  in  this  State  have  been  decided  in  accordance  with  these 
views.  An  assignment  authorizing  the  assignees  to  convert  the 
property  into  money  "within  such  convenient  time  ad  to  them 
should  seem  meet"  was  held  void  upon  its  face  in  the  case  of 
Woodburn  v.  Afosher  (9  Barb.,  255).  So  in  Murphy  v.  Bell  (8 
How.  Pr.,  468),  where  the  assignees  weTe  directed  to  convert 
the  assigned  estate  into  money,  "  within  such  convenient  time  as 
to  them  shall  seem  meet  and  as  shall  be  most  conducive  to  the 
interests  of  all  parties  concerned,"  the  assignment  was  in  like 
manner  condemned.  Both  these  cases  are  cited  with  approba- 
tion by  this  court  in  the  case  of  Brigham  v.  TittingJiast  (3 
Kern.,  215).  In  Kellogg  v.  Slauson  (1  Kern.,  302),  the  authority 
given  to  the  assignees  was  to  sell  and  dispose  of  the  property, 
upon  such  terms  and  conditions  as  in  their  judgment  may 
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appear  best  and  most  for  the  interest  of  the  parties  concerned ; 
and  this  court  sustained  the  assignment  upon  the  ground  that 
the  phrase  "  terms  and  conditions  "  related  exclusively  to  the 
manner  of  conducting  the  sale;  but  the  court  said,  that  if  the 
discretion  vested  in  the  assignees  had  extended  to  the  time  of 
sale,  it  would  have  been  fatal  to  the  assignment*  A  discretion 
as  to  the  lime  for  distributing  the  proceeds  of  the  assigned 
property  has  also  been  held  to  avoid  the  assignment.  Iflvernoia 
v.  Leavitt  (28  Barb.,  68).  There  the  assignees  were  authori- 
ized  to  distribute  the  funds  realized  under  the  assignment, 
among  the  general  creditors,  "at  such  reasonable  time  or  times 
as  they  in  their  discretion  might  think  p/oper."  In  each  of 
these  cases  it  will  be  seen  that  the  assignment  contained  lan- 
guage expressly  authorizing  the  assignees  to  determine  when 
the  proper  time  for  action  had  arrived,  lhe  property  was  to 
be  sold,  or  the  proceeds  distributed,  not  at  inch  time  as  the  law 
would  dictate,  but  when  it  should  in  tiie  judgment  of  the 
assignees  be  expedient  The  assignment  in  the  present  case 
contains  no  such  language.  It  requires,  it  is  true,  that  the 
interests  of  the  creditors  shall  be  consulted  in  fixing  the  time ; 
but  it  does  not  say  that  the  assignee  shall  l>e  the  judge  of  those 
interests.  Whatever  discretion  is  vested  in  the  assignee  here, 
he  derives  not  from  the  terms  of  the  assignment,  but  from  the 
law;  and  it  is  this  which  distinguishes  the  present  case  from  all 
those  in  which  the  assignment  has  been  condemned.  The  legal 
effect  of  this  assignment  is  in  no  respect  different  from  what  it* 
would  be  if  its  language  had  been  that  the  assignee  should 
sell  immediately,  or  at  such  time  or  times  as  his  duty  would 
require. 

The  rule  on  this  subject  is,  as  this  court  has  before  said,  that 
all  that  an  insolvent  debtor  who  makes  a  voluntary  assignment 
for  the  benefit  of  his  creditors  can  properly  do  is,  to  authorize 
a  sale  of  the  property,  and  direct  the  order  in  which  the  pro- 
ceeds shall  be  applied.  In  the  present  case  the  assignee  has 
done  no  more  than  this. ' 

The  phrases  objected  to  are  wholly  superfluous  and  without 
the  slightest  effect  upon  the  construction  of  the  assignment 
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The  rule  that  "mere  surplusage  does  not  vitiate,"  is  as  appli- 
cable to  such  an  instrument  as  to  a  judicial  pleading.  The 
judgment  should  I  think  be  reversed,  and  there  should  be  a 
new  trial  with  costs  to  abide  the  event 

All  the  judges  concurred ;  Bacon,  J.,  delivering  an  opinion 
to  the  same  effect  and  upon  some  other  points  in  the  case  which 
were  not  determined  by  the  court 

Judgment  reversed,  and  new  trial  ordered. 
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County  v.  Taylob  et  al. 

Strong  beer  is  within  the  meaning  of  the  terms  "strong  and  spirituous 
liquors,"  in  the  statute  (ch.  628  of  1857)  to  suppress  intemperance. 

It  seems  that  any  liquor  is  within  the  statute,  whether  fermented  or  dis- 
tilled, of  which  the  human  stomach  can  contain  enough  to  produce  in- 
toxication. 

Appeal  from  the  Supreme  Court  Submission  without 
action,  under  section  372  of  the  Code  of  Procedure.  The 
stipulation  containing  the  fects  agreed  upon  states  that  "  the 
defendants  on  the  3d  day  of  October,  1859,  at  their  store  in 
Ithaca,  without  having  a  license  to  sell  any  strong  or  spirituous 
liquors  or  wines,  sold  strong  beer  in  a  quantity  less  than  five 
gallons,  to  wit:  a  glass  of  strong  beer  to  one  J.  B.  Smith, 
to  be  drank  in  their  store  or  shop,  and  which  was  drank 
in  their  said  store.'9  The  defendants  claimed  that  they  had 
a  right  to  sell  such  glass  a£  strong  beer,  without  a  license. 
The  plaintiffii  claimed  that  the  defendants  had  no  such  right, 
and  that  by  such  sale  they  had  forfeited  the  sum  of  fifty  dollars, 
and  were  liable  for  such  sum  to  like  plaintiffs. 

The  Supreme  Court,  at  general  term  in  the  sixth  district, 
rendered  judgment  on  the  submission  iniavor  of  the  plaintiffs 
tat  fifty  dollan,  widi  oosta. 
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The  defendants  appealed  to  this  court  The  case  was  sub* 
mitted  on  printed  arguments  by 

Ferris  and  Dotve,  for  the  appellants. 

Dana,  Beers  and  Howard,  for  the  respondents. 

Welles,  J.  The  law  upon  which  the  judgment  in  the 
court  below  was  founded,  is  the  18th  section  of  the  act  entitled 
"  an  act  to  suppress  intemperance  and  to  regulate  the  sale  of 
intoxicating  liquors,"  passed  April  16th,  1857.  (Laws,  vol.  2, 
405.)  That  section  is  in  the  following  words:  "Whoever 
shall  sell  any  strong  or  spirituous  liquors  or  wines,  in  quanti- 
ties less  than  five  gallons  at  a  time,  without  having  a  license 
therefor,  granted  as  herein  provided,  shall  forfeit  fifty  dollars 
for  each  offence.'1  The  only  question  to  be  decided  is,  whether 
Strong  beer  is  embraced  in  the  terms  strong  or  spirituous  liquors, 
as  expressed  in  the  section  referred  to. 

In  the  case  of  Nevin  v.  Ladue  (3  Denio,  43),  it  was  held 
by  the  Supreme  Court  that  ale  and  strong  beer  were  included 
in  the  terms  "strong  or  spirituous  liquors"  as  used  in  the 
excise  law  of  the  Revised  Statutes  (1  R.  S.,  680,  §  15),  mak- 
ing it  penal  to  sell  such  liquors  in  quantities  less  than  five  gal- 
lons without  a  license.  The  section  of  the  Revised  Statutes 
referred  to,  is  identical  with  section  18  of  the  act  of  1857,  above 
recited,  excepting  that  in  the  former,  the  penalty  for  such  sale 
was  $25,  and  in  the  latter  it  is  $50. 

The  case  of  Nevin  v.  Ladue  was  afterwards  taken  to  the 
Court  of  Errors  (3  Denio,  487),  where  the  judgment  of  the 
Supreme  Court  was  reversed,  on  the  ground  that  upon  the  trial 
before  the  justice,  where  the  action  was  originally  commenced, 
the  judgment  was  rendered  against  Nevin  on  his  confession  that 
he  had  sold  ale,  or  strong  beer,  or  fermented  beer,  without  a 
license.  He  was  charged  before  the  justice  with  having  sold 
ale,  strong  beer  or  fermented  beer,  and  he  confessed  the  charge. 
The  Court  of  Errors  held  that  the  term  "  fermented  beer  "  might 
have  well  been  understood  by  Nevin  to  mean  some  one  of  the 
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various  kinds  of  beer  which  had  long  been  in  use  in  this  country, 
under  the  different  names  of  spruce  beer,  ginger  beer,  molasses 
beer,  &c^  none  of  which  could  properly  be  termed  "  strong  beer," 
or  be  included  in  the  words  of  the  statute,  "strong  or  spiritu- 
ous liquors ;"  and  all  of  which  had  undergone,  to  some  extent, 
the  process  of  fermentation,  and  therefore,  as  the  charge  con- 
fessed was  of  selling  only  one  of  three  kinds  of  liquor,  to  wit : 
ale,  or  strong  beer,  or  fermented  beer,  the  charge  and  confes- 
sion might  as  well  relate  to  the  latter  as  to  either  of  the  others, 
and  being  thus  in  the  alternative,  did  not  prove  the  sale  of 
either  one  in  particular.  The  only  opinion  reported  in  the 
Court  of  Errors  was  by  Chancellor  Walworth,  who,  after  an 
elaborate  examination  of  the  question,  holds  decidedly  that  ale 
and  strong  beer  were  both  included  in  the  words  "strong  liquors," 
and  that  both  were  within  the  prohibition  of  the  statute.  Butf 
for  the  reason  stated  before,  he  was  in  favor  of  reversing  the 
judgment.  The  report  of  the  case  states  that  Senators  Barlow, 
Spencer  and  Wright  delivered  written  opinions  for  reversal 
on  the  ground  that  the  question  whether  the  sale  of  ale  or  strong 
beer  Was  prohibited  by  the  statute  did  not  arise;  it  not  being 
shown,  as  they  construed  the  return  of  the  justice,  that  the 
defendant  had  sold  such  liquors.  But  their  opinions  are  not 
reported.  It  does  not  appear  that  any  member  of  the  court 
expressed  any  dissent  from  the  views  of  the  Chancellor.  The 
case,  especially  as  decided  by  the  Supreme  Court,  is  an  authority 
directly  in  point  in  support  of  the  judgment  of  the  court  below 
in  the  case  under  consideration. 

In  the  case  of  The  People  v.  Whedock  (8  Parker  Cr.  R,  9), 
it  was  held  that  the  word  "beer,"  in  its  ordinary  sense,  denoted 
a  beverage  which  is  intoxicating,  and  was  within  the  meaning 
of  the  words  "strong  and  spirituous  liquors"  as  used  in  the 
Bevised  Statutes.  That  case  was  decided  at  a  general  term  of 
the  Supreme  Court  in  the  seventh  district,  in  March,  1865. 
There  may  seem  to  be,  at  first  view,  a  discrepancy  between  the 
case  last  referred  to  and  that  of  Nevin  v.  Ladue,  inasmuch  as  the 
latter  holds  that  the  sale  of  "  fermented  beer  "  is  not  prohibited, 
and  in  the  former  "beer"  is  held  to  be  within  the  prohibition 
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of  the  statute.  Bat  this  apparent  discrepancy  disappears 
when  it  is  borne  in  mind  that  in  Nevin  v.  Ladue  the  expres- 
sion "  fermented  beer  "  is  used  in  addition  or  in  contradistinc- 
tion to  "  strong  beer,"  showing  clearly  that  fermented  beer  is 
there  intended  as  something  different  from  strong  beer,  or  as 
beer  which  is  not  strong.  In  The  Board  of  Commissioners,  <tc., 
of  Cayuga  County,  v.  Freeoff  (17  How.  Pr.  R,  442),  it  was 
held  at  special  term  that  "ale  and  strong  beer"  were  included 
in  the  prohibition  of  the  18th  section  of  the  excise  law  of  1867. 
That  case  was  decided  in  January,  1868.  In  the  case  of  The 
People  t.  OriUey  decided  at  a  general  term  of  the  Supreme 
Court  in  the  second  district,  in  July,  1856  (20  Barb.  S.  0.  R, 
246),  it  was  held  that  the  sale  of  ale  in  quantities  less  than  five 
gallons  without  a  license  was  not  prohibited  by  the  excise  law 
of  the  Revised  Statutes. 

The  foregoing  are  all  the  reported  cases  decided  in  this  State 
that  I  have  met  with,  bearing  upon  the  question  under  consid- 
eration. But  I  understand  that  in  several  of  the  districts,  and 
particularly  in  the  sixth,  the  Supreme  Court  have  uniformly 
held,  both  at  general  and  special  terms,  that  the  sale  of  ale  and 
strong  beer  are  within  the  prohibitions  of  both  the  excise  law 
of  the  Revised  Statutes  and  that  of  1857;  .and  I  am  not  aware 
that  the  case  of  The  People  v.  OriUey,  supra,  has  ever  been  fok 
lowed  out  of  the  second  district 

But,  independent  of  any  adjudications  of  the  question,  it 
seems  to  me  entirely  apparent  that  the  legislature  had  in  view, 
both  in  the  excise  law  of  the  Bevised  Statutes  and  in  the 
statute  of  1857  referred  to,  and  particularly  in  the  latter,  the 
regulation  of  the  sale  of  all  and  every  land  of  intoxicating 
liquors,  and  intended  to  prohibit  their  sale  in  quantities  less  than 
five  gallons  without  the  license  provided  for.  Among  the 
various  descriptions  of  liquors  mentioned  in  the  statute  of 
1867,  the  sale  of  which  it  undertakes  to  regulate,  none  are 
specified  by  name,  excepting  wine,  and  that  only  by  the  general 
tenn,  "wine"  or  "wines,"  without  describing  in  any  way  the 
kind  of  wine.  In  other  respects,  descriptive  words  are  employed 
to  show  the  kind  or  character  of  liquors,  the  sale  oi  which,  with- 
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out  liceiuse,  is  denounced  First,  in  the  title  of  the  act:  It  is 
to  suppress  intemperance,  and  to  regulate  the  sale  of  intoxicate 
ing  liquors.  Sections  2  and  6  use  the  expression  "strong  and 
spirituous  liquors  and  wines,"  section  5  uses  the  words  "strong 
or  spirituous  liquors,"  section  10,  "  any  sort  of  strong  or  spiritu- 
ous liquors  or  wines,"  sections  11,  20,  25  and  27,  "  strong  or 
spirituous  liquors  or  wines,"  sections  12,  IS,  14, 15,  18  and  28, 
"any  strong  or  spirituous  liquors  or  wines,"  section  12,  "any 
spirituous  liquors  or  wines,"  section  15,  "fury  strong  or  spiritu- 
ous liquor,"  section  19,  "intoxicating  liquors,"  section  29, 
"imported  or  other  intoxicating  liquor,"  also,  "intoxicating 
liquors  or  wines,"  section  81,  "intoxicating  drinks." 

The  ravages  upon  the  physical,  intellectual  and  spiritual 
condition  of  our  race  by  the  habitual  use  of  intoxicating  bev- 
erages, together  with  the  labors  for  the  last  forty  years  of 
benevolent  and  philanthropic  individuals  to  arrest  the  scourge 
by  efforts  to  produce  a  revolution  in  the  sentiments,  practices 
and  habits  of  the  community  in  respect  thereto,  and  the  several 
legislative  enactments  with  the  same  end  in  view,  which  have 
been  the  results  of  those  labors  and  efforts,  are  all,  as  I  think, 
matters  of  judicial  cognizance,  and  are  proper  to  be  borne  in 
mind  and  referred  to  in  our  examinations  to  ascertain  the  mean* 
ing  and  true  interpretation  of  the  statute  now  in  force  on  the 
subject 

In  view  of  these  considerations,  it  is  quite  apparent  that  the 
great  and  paramount  object  and  design  of  the  legislature,  in  the 
present  statute,  was  to  restrain,  not  by  absolute  and  indiscrim- 
inate prohibition,  but  by  a  process  of  regulation,  the  habitual 
and  intemperate  use  of  any  intoxicating  beverage.  In  the 
•language  of  the  titleof  the  act,  it  was  to  prevent  intemperance. 
In  looking  through  the  act,  we  see  that  this  was  .to  be  accom- 
plished principally  by  regulating  the  sale  of  certain  liquors  in 
small  quantities,  and  by  particular  and  limited  prohibitions  of 
«ueh  sales.  The  liquors,  the  traffic  in  which  was  to  be  thus 
regulated,  were  such  as  were  known  to  be  capable,  when  drank! 
of  producing,  and  which  generally  resulted  in,  partial  or  total  v 
intoxication.  Speculations  have  from  time  to  time  been 
Smith.— -Vol.  VH  23 
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indulged  in,  founded  upon  the  percentage  of  alcohol  which 
different  kinds  of  beverages  contain,  as  ascertained  by  chemical 
analyses ;  and  attempts  have  been  made  to  show  that  the  char- 
acter  or  strength  of  the  liquors,  the  sale  and  use  of  which  the 
statute  was  intended  to  regulate  and  repress,  is  to  be  governed 
by  such  percentage.  But  it  seems  to  me  that  but  one  safe  and 
sensible  line  of  distinction  can  be  drawn  between  the  different 
kinds  of  liquor  containing  alcohol,  in  order  to  determine  upon 
which  of  them  the  statute  was  intended  to  operate;  and  thai 
is,  between  those  which  are  capable  of  causing  intoxication, 
and  those  containing  so  small  a  percentage  of  alcohol  that  the 
human  stomach  cannot  contain  sufficient  of  the  liquor  to  pro- 
dace  that  effect ;  as  is  said  to  be  the  case  with  respect  to  spruce 
beer,  ginger  beer,  lager  beer  and  some  others.  It  must  be 
strong  liquor;  that  is,  strong  enough  with  the  inebriating  prin- 
ciple or  element,  whether  obtained  by  distillation  or  fermenta- 
tion, to  produce  intoxication.  If  that  be  its  character,  the 
unlicensed  vender  at  retail,  or  in  the  quantities  mentioned  in 
the  ISth  section,  incurs  the  penalty  of  the  statute. 

Now  that  ale,  strong  beer,  porter  and  most  of  the  fermented 
drinks  known  in  this  country,  and  which  are  sold  at  public 
houses  and  groceries  by  the  drink,  can  and  do  produce  intoxi- 
cation to  a  greater  or  less  extent,  and  that  such  is  the  ordinary 
effect  of  their  use  as  a  beverage,  no  man  of  mature  years,  who 
is  not  strangely  oblivious  to  surrounding  and  passing  events, 
can  have  failed  to  observe.  The  fact  is  so  patent  that  it  is 
impossible  to  close  our  eyes  against  it  There  is,  in  my  opin- 
ion, one  aspect  in  which  the  unrestrained  sale  of  such  liquors 
by  the  drink  is  far*  more  injurious  than  that  of  distilled  liquors. 
I  allude  to  (he  temptation  it  presents  to  the  reformed  or  reform- 
ing inebriate,  who  will  much  more  readily  yield  to  a  draught 
of  the  former  than  of  the  latter,  and  thus  fall  a  hopeless  victim 
to  the  appetite  which  he  had  well  nigh  conquered. 

Upon  the  whole,  it  seems  to  me  but  little  short  of  absurd  to 
contend  that  the  excise  law  now  in  force  should  receive  the 
conjftruction  contended  for  by  the  appellant,  which  would  leave 
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At  least  one-half  of  the  evil  intended  to  be  remedied  entirely 
untouched  and  unprovided  against 

For  the  foregoing  reasons  I  am  in  favor  of  affirming  the 
judgment  of  the  Supreme  Court 

Coicstock,  Ch.  J.y  and  Denio,  J.,  dissented. 

Judgment  affirmed. 
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Whether  those  who  have  executed  a  written  instrument  are  bound,  it  not 
being  executed  by  others'  named  as  parties,  depends  upon  the  circumstan- 
ces, and  these  may  he  proved  by  parol 

It  rests  upon  the  party  who  has  executed  and  delivered  the  instrument  to 
show  that  the  delivery  was  intended  to  be  in  escrow. 

The  execution  of  an  agreement  by  the  assignee  of  an  insolvent,  construed 
under  the  circumstances  as  having  been  regarded  as  immaterial  and 
waived  by  the  other  parties. 

Where  one  describes  himself  as  executor  in  a  contract  ostensibly  made  in 
behalf  of  the  estate,  and  relating  only  to  matters  in  which  he  has  no  per- 
sonal interest,  the  presumption  is  that  he  intended  to  bind  the  estate,  and 
not  himsel£  It  is  not  to  be  construed  as  his  personal  contract,  because 
signed  "A  B,  executor","  Ac,  instead  of  "A  B  as  executor,"  <fcc. 

The  act  (ch.  80,  of  1847)  to  authorize  executors  and  administrators  to  com- 
promise claims,*  is  not  restrictive  of  their  common  law  power,  but  de- 
signed to  afford  them  additional  protection  in  its  exercise. 

Appeal  from  the  Superior  Court  of  the  City  of  New  York. 
Action  for  an  accounting.  The  trial  was  before  a  referee,  by 
whom  these  facts  were  found :  The  plaintiffs  are  assignees  of 
the  claim  of  certain  persons  who  will  be  designated  the  E  wings. 
On  16th  May,  1862,  a  firm  who  will  be  styled  the  Suydams, 
who  were  insolvent,  were  indebted  to  the  Mechanics'  Bank  of 
New  York  in  a  sum  exceeding  $23,000  upon  their  note,  which 
had  been  indorsed  by  Ferdinand  Suydam,  deceased,  and  on 
which  his  estate  was  liable.  The  bank  held,  as  collateral  secu- 
rity, four  treasury  warrants  or  certificates  for  annuities  paya- 
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hi*  to  the  Pottawatomie  Indians,  amounting  to  $22,162*58,  the 

title  to  which  had  been  derived  from  the  Swings.    The  defect* 

dant  Whitney  was  the  general  assignee  of  the  property  of  the 

Suydams,  and  the  defendant  Charles  Suydam  was  the  sole 

,  qualified  executor  of  Ferdinand  Suydam,  deceased.    There 

was  pending  at  this  dale  a  suit  brought  by  the  Mechanics' 

Bank  against  the  Suydams  and  the  E wings,  in  which  William 

W*  Corcoran  had  been  appointed  receiver  of  the  money  due 

on  the  Pottawotamie  certificates,  and  he  had  received  the  same 

and  invested  it  in  bonds  of  the  State  of  Missouri  of  the  par 

value  of  $18,600,  and  bonds  of  the  city  of  Nashville  of  the  par 

value  of  $5*000*    An  arrangement  was  made,  on  or  about  the 

15th  of  May,  1852,  by  which  the  Ewings  were  to  pay  the  sum 

of  $46,162,58  ifi  full  satisfaction  and  settlement  of  all  claims 

against  them  of  the  Suydams,  and  the  estate  of  Ferdinand 

Suydam,  deceased.    $24,000  was  to  be  paid  in  a  draft  upon 

the  plaintiffe.    On  the  18th  day  of  May,  1852,  an  agreement 

in  writing  was  made  purporting  by  its  terms  to  be  between 

th*  Ewings  of  thfc  first  part  and  the  Charles  Suydam,  executorf 

&c.,  and  Whitney,  assignee,  &c.,  of  the  second  part,  in  which, 

after  reciting  the  facts  in  respect  to  the  appointment  of  Corcoran 

and  his  sale  of  the  Pottawatomie  certificates,  it  was  agreed  that 

the  suit  in  which  the  receiver  had  been  appointed  should  be 

withdrawn;  that  the  bonds  then  in  his  hands  should  be  sold 

T>y  the  Mechanic^  Bank;  1ihat  if  they  produced  any  excess 

above  $22,162.58  after  paying  the  expenses  of  brokerage,  &c, 

on  sale,  such  excess  should  be  paid  to  the  Ewings,  who  on  their 

part  agreed  that  the  tends  should  produce  the  sum  aforesaid  or 

they  would  pay  the  ^efick,  and  that  atoh  warn  of  $22,162.58 

'"together  with  die  interest  that  has  accrued  thereon  in  the 

.buds  of  a&id  tieoemfr  *iooe  the  same  was  received  by  him," 

*as  So  belong  to  the  bank  and  to  the  party  of  the  second  part 

Thk^agreeatoBt  was  signed  by  the  Swings  *nd  Charles  Suy- 

dam  -exfcotrtot  of  ftoditand  Suydam,  but  was  .net  signed  by 


•SubBsqw&t  to  this  agrtemeaoft,  White^jr,  who  had  been  nom- 
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nand  Suydam,  qualified  as  such,  and  he  alone  defended,  Charles 
Suydam  having  died.  There  was  an  excess  of  the  proceeds, 
above  $22,162.58  and  the  interest  which  had  been  actually 
received  by  Corcoran  as  receiver.  It  appeared  that  certain  oou* 
pons  for  interest  upon  the  bonds  had  been  detached  or  lost  before 
they  came  into  his  hands.  Whitney  claimed  to  retain  of  the 
surplus  enough  to  pay  the  whole  amount  of  interest  on  the  bonds 
after  the  time  they  came  into  the  receiver's  hand,  but  the  referee 
allowed  him  only  the  amount  actually  received  by  Corcoran, 
and  judgment  was  entered  on  his  report  accordingly ;  which 
was  affirmed  at  general  term  dnditionally  upon  the  plaintiff 
consenting  to  certain  modifications,  reducing  the  amount  of  the 
judgment,  which  they  did,  and  the  defendant  Whitney  appealed 
to  this  court 

Jeremiah  Laroequt,  for  the  appellant 

William  Allen  Butler,  for  the  respondent*. 

Skldeh,  J.  The  first  question  which  this  ease  presents  is, 
whether  the  agreement  executed  on  the  18th  of  May,  1852,  by 
Charles  Suydam,  as  executor  of  Ferdinand  Suydam,  deceased, 
of  the  one  part,  and  by  W.  G.  and  G,  W.  Ewing  of  the 
other  part,  was  obligatory  upon  the  estate  of  Ferdinand  Suy- 
dam. It  is  insisted  by  the  defendant's  counsel :  first,  that  the 
agreement,  having  been  executed  upon  one  part  by  Charles 
Suydam  alone,  when  upon  its  face  it  appears  that  it  was  *1sq 
to  be  executed  by  Whitney  the  assignee,*  is  incomplete,  and 
therefore  not  obligatory  upon  any  one ;  and  secondly  that,  if 
valid  as  an  agreement,  it  binds  Charles  Suydam  personally,  and 
not  the  estate  of  which  he  was  executor. 

It  is  very  well  settled,  that  where  a  bond,  a  deed,  or  other 
written  instrument  is  executed  by  a  portion  only  of  those  Who 
appear  in  the  body  of  the  instrument  as  parties,  the  question 
whether  those  who  have  executed  it  are  bound,  depends  upo& 
the  circumstances  under  which  the  instrument  wm  delivered. 
Those  circucastonces  are  open  to  proof  by  parol,  .and  if  ft 
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appears,  that  at  the  time  of  the  delivery,  by  any  party  whose 
signature  is  affixed,  anything  was  said  indicating  that  such 
party  did  not  intend  to  be  bound  unless  other  parties  also 
signed,  the  delivery  will  be  considered  as  not  absolute,  but  in 
escrow  merely.  The  feet  that  the  instrument  was  intended  to 
be  delivered  in  escrow,  may  also  be*  inferred  from  the  face  of 
the  instrument,  or  the  nature  of  the  transaction,  in  connection 
with  the  circumstances  surrounding  the  parties  at  the  time  of 
the  execution  or  delivery.  But  it  rests  upon  the  party  who 
has  signed  and  delivered  the  instrument,  to  establish  that  the 
delivery  was  intended  to  be  im  escrow. 

The  effect  of  these  principles,  when  applied  to  the  present 
case,  is  plain.  No  extrinsic  evidence  was  offered  to  show,  that 
the  agreement  was  not  intended  to  be  obligatory  until  signed 
by  Whitney.  We  are  left,  therefore,  upon  this  question,  to  the 
inference  to  be  drawn  from  the  transaction  itself,  and  the  cir- 
cumstances attending  it,  so  far  as  they  appear  in  the  case ;  and 
when  it  is  considered  that  Whitney  was  to  execute  merely  as 
the  assignee  of  the  firm  of  Suydam,  Sage  &  Co.,  who  were 
utterly  insolvent,  that  inference  plainly  is,  that  the  execution 
of  the  agreement  by  him,  being  considered  as  a  matter  of  no 
moment,  was  voluntarily  waived. 

The  second  objection  is,  that  the  agreement  was  binding  only 
upon  Charles  Suydam  personally,  and  not  upon  the  estate  of 
Ferdinand  Suydam,  of  which  he  was  at  that  time  the  sole  act- 
ing executor.  When  it  is  sought  to  charge  an  estate  with  a 
contract  made  by  the  executor  or  administrator,  two  questions 
arise,  viz. :  1.  Was' the  contract  intended  and  understood  to  be 
made  by  the  executor,  &c,  personally,  or  in  his  representative 
character  only:  and  2.  If  intended  to  bind  the  estate,  was  the 
contract  such  as  could  properly  have  that  effect 

In  regard  to  the  first  of  these  questions,  I  am  of  opinion, 
that  where  the  contract  itself  is  ostensibly  made  in  behalf  of  the 
estate,  and  relates  exclusively  to  matters  in  which  the  executor 
or  administrator  has  no  personal  interest,  if  the  latter,  in  mak- 
ing the  contract,  describes  himself  as  executor,  Ac.,  the  pre- 
sumption is,  that  he  intended  to  bind  the  estate  and  not  him- 
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self  This  would  be  found  in  most  cases  to  be  in.  accordance 
with  the  facts,  and  such  I  think  is  the  legal  inference.  In  the 
present  case,  there  is  no  pretence  that  Charles  Suydam  had  any 
personal  interest  in  the  matter.  The  agreement  was  made 
exclusively  in  behalf  of  the  estate  which  he  represented,  and 
by  affixing  to  his  signature  the  words  "  executor  of  F.  Suydam," 
he  indicated  that  it  was  the  contract  of  the  estate,  and  not  his 
own.  To  say,  that  an  agreement  made  in  the  just  and  proper 
execution  of  the  trust  reposed  in  an  executor,  if  signed  "  A  B, 
executor,"  is  the  party's  own  personal  contract,  while  if  signed 
"A  B  as  executor  "  it  would  bind  the  estate  alone,  is  to  make  a 
distinction  which  can  never  be  generally  understood,  or  con- 
formed to  in  practice. 

Upon  the  question  whether  this  contract  was  one  which  the 
executor  could  properly  make  with  due  regard  to  the  interests 
of  the  estate,  there  can  be  no  doubt  By  the  arrangement  as 
a  whole,  the  estate  obtained  a  certain  indemnity  against  a  heavy 
responsibility,  in  lieu  of  an  uncertain  and  litigated  claim,  to  the 
fund  in  the  hands  of  the  receiver.  The  advantages  to  the  estate 
were  obvious,  and  the  executor  would  have  been  wanting  in 
fidelity  to  his  trust,  if  he  had  failed  to  enter  into  the  arrange- 
ment 

There  is,  I  think,  no  necessity  for  resorting  to  the  equitable 
doctrine  of  subrogation,  to  sustain  the  plaintiff's  claim.  It  has 
been  held,  that  an  action  at  law  will  lie  against  an  executor  as 
such,  and  judgment  may  be  taken  de  bonis  testatoris,  for  money 
paid  at  the  request  of  the  executor  for  the  use  of  the  estate; 
although  it  is  said  that  such  an  action  cannot  be  maintained 
for  money  had  and  received,  because  it  cannot  be  for  the  bene- 
fit of  an  estate  that  the  executor  should  receive  money  to  the 
use  of  other  persons.  The  excess  in  this  case  over  and  above 
the  stipulated  amount  belonged  to  the  Ewings.  So  far,  there- 
fore, as  such  excess  was  applied  to  the  satisfaction  of  the  debt 
due  to  the  bank,  it  was  strictly  money  paid  for  the  use  of  the 
estate,  and  where  the  law  would  imply  a  promise,  it  will  cer- 
tainly sustain  one  which  is  express.  The  objection,  therefore, 
could  only  apply  at  most  to  the  small  balance  of  $292,82,  paid 
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over  by  the  bank  to  the  executor,  and  connected  as  that  is, 
with  the  other  portions  of  the  arrangement,  considering  the 
unequivocal  benefits  accruing  to  the  estate  from  the  transaction 
as  a  whole,  the  objection  should,  I  think,  be  regarded  as  with- 
out force  even  as  to  thai 

It  wad  further  objected  upon  the  argument  that  the  executor 
in  this  case  did  not  obtain  the  authority  of  the  Surrogate  to 
compromise  the  claim  of  the  estate,  to  the  proceeds  of  the  Pott- 
awotamie  certificates,  pursuant  to  the  act  of  1847.  (Laws  of 
1847,  88.)  The  object  of  that  statute  was,  not  to  confer  upon 
executors  and  administrators  powers  which  otherwise  they 
Irould  not  possess,  but  to  afford  them  additional  protection, 
when  acting  in  good  faith  in  the  exercise  of  their  common  law 
powers.  Although  they  could  compromise  a  claim,  or  com- 
Jxrand  a  debt,  without  the  aid  of  the  statute,  still  they  might 
perhaps  be  held  responsible  for  any  serious  error  in  judgment, 
in  so  doing.  The  act  in  question  enables  them  to  obtain  the 
sanction  of  the  judgment  of  t)ie  surrogate  in  addition  to  their 
own,  and  this  affords  them  additional  protection,  if  their  coil 
duct  is  fair  and  honest  The  compromise  in  this  case  is  obvi 
ously  one  which  does  not  need  the  protection  of  the  statute. 
It  follows  from  these  views,  that  the  judgment  of  the  Superior 
Court  was  right,  unless  some  error  was  committed  in  adjusting 
the  amount. 

A  point  is  made  upon  the  construction  of  the  agreement 
The  sum  received  by  Corcoran,  the  receiver,  from  the  treasury, 
was  $22,162.58,  and  by  the  tennis  of  the  agreement,  the 
Mechanics'  Bank  was  to  be  entitled  to  retain  this  sum  out  of 
the  proceeds  of  the  bonds,  together  with  the  "interest  which 
had  accrued  thereon,  in  the  hands  of  the  receiver,"  the  excess 
being  to  be  paid  to  the  Ewings.  The  appellant  claims  that 
this  entitled  the  defendants  to  interest  upon  the  whole  fond  in 
the  hands  of  the  receiver,  from  the  time  it  was  received  by  him, 
tmtil  it  was  paid  over  to  the  bank.  The  refetee  held  that  it 
gave  them  only  die  interest  actually  realised  upon  the  ftttid. 

There  is  no  doubt,  I  think,  that  die  construction  adopted  by 
tiie  referee  was  right    There  would  have  been  no  necessity  for 
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the  use  of  the  term  "accrued"  if  it  was  intended  to  allow 
interest  upon  the  whole  sum  for  the  whole  time.  The  words 
"with  interest  thereon  while  in  the  hands  of  the  receiver," 
Would  have  better  expressed  such  an  intent 

The  referee  undoubtedly  erred  in  carrying  out  his  construe* 
tion,  by  not  allowing  the  $411  of  interest  which  had,  I  think, 
in  the  sense  of  the  contract,  accrued  upon  the  Missouri  state 
bonds,  between  the  1st  of  January  and  the  18th  of  May,  1862, 
although  not  payable  until  the  1st  of  July.  This  error,  how- 
ever, was  corrected  by  the  court  below  at  general  term.  He 
also  erred  in  charging  the  defendants  with  the  five  missing 
coupons,  which  had  been  detached  from  the  Nashville  city 
bonds,  but  that  has  also  been  corrected. 

The  only  other  error,  in  stating  the  account,  insisted  upon  on 
the  part  of  the  appellant  is,  that  he  has  not  been  allowed  the 
sum  of  $554.06  charged  by  the  Mechanics'  Bank,  in  its  account 
with  Suydam,  Sage  k  Co.,  as  the  commissions  of  the  receiver.  I 
can  see  no  ground  upon  which  this  sum  could  have  been  properly 
allowed  to  the  defendants.  No  such  item  was  provided  for  in 
the  contract  between  the  parties. 

It  appears  that  that  sum  was  retained  by  the  bank  in  its 
settlement  with  the  assignee  of  Suydam,  Sage  k  Co.,  but  the 
evidence  does  not  show  that  it  was  ever  paid  over  to  the 
receiver,  IfJ  however  that  fact  appeared,  still  the  item  could 
not  be  allowed,  for  the  reason  that  the  E  wings  have  never 
agreed  to  any  such  deduction.  The  Superior  Court  at  general 
term,  in  correcting  the  errors  which  they  found  in  the  state- 
ment of  the  account  by  the  referee,  acted  in  strict  accordance 
with  the  uniform  practice  in  such  cases.  It  is  well  settled,  that 
when  the  only  error  in  a  judgment  is  an  excess  in  amount,  and 
such  excess  consists  of  a  distinct  item,  or  can  be  definitely 
ascertained  by  mere  computation,  the  appellate  court  may  make 
the  reversal  of  the  judgment  depend  upon  the  election  of  the 
party  to  relinquish  the  ascertained  excess,  and  in  case  of  his  so 
electing  may  affirm  the  judgment 

The  changes  which  have  occurred  from  time  to  time  in  the 
persons  representing  the  estate  of  Ferdinand  Suydam,  do  not 
Smith-— Vol.  VIL  24 
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affect  the  case.  The  contract  of  Charles  Suydam  bound  the 
estate;  and  this  obligation  continues,  whoever  may  succeed  to 
the  duties  of  the  trust 

The  judgment  should  be  affirmed,  with  costs  of  the  appeal 
to  this  court 

All  the  judges  concurring, 

Judgment  affirmed 


Judd  v>  O'Briek  &  Waddle. 

The  notice  of  foreclosure  of  a  mortgage  by  advertisement  sufficiently  speci- 
fies the  place  where  the  mortgage  is  recorded,  by  stating  the  clerks  office 
and  the  date  of  record,  though  the  number  of  the  book  in  which  it  is 
recorded  is  erroneously  stated. 

It  is  essential  that  the  notice  should  declare  that  the  mortgage  unU  be  fore- 
dosed  by  sale.  A  mere  notice  of  the  sale  of  the  mortgaged  premises! 
without  declaring  it  to  be  for  the  purpose  of  foreclosure,  or  in  execution 
of  the  power  of  sale  contained  in  the  mortgage,  is  it  seems  insufficient 

Appeal  from  the  Supreme  Court  The  action  was  a  judg- 
ment creditor's  suit,  in  which  the  plaintiff  sought  to  obtain 
satisfaction  of  the  amount  of  two  judgments  which  had  been 
recovered  against  A.  V.  Masten,  and  which  he  alleged  were  liens 
upon  a  lot  of  ground  in  the  village  of  Penn  Yan.  The  com- 
plaint admitted  that  Masten  had  mortgaged  the  lot  before  the 
lien  of  the  plaintiffs  judgments  attached,  but  it  averred  that 
the  mortgage  had  been  paid  by  the  perception  of  the  rents  and 
profits  realized  by  the  defendants,  who  had  gone  into  possession 
under  the  mortgagee. 

The  defendants  set  up  a  foreclosure  of  the  mortgage  by  the 
defendant  O'Brien,  as  assignee,  by  advertisement;  that  he 
became  the  purchaser,  and  subsequently  conveyed  to  the  defend- 
ant Waddle.  The  case  turned  wholly  upon  the  regularity  of 
the  alleged  foreclosure.    The  notice  of  sale,  which  was  printed 
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and  posted  tip  according  to  the  statute,  was  in  the  following 
words: 

49 

44  Abraham  V.  Hasten  on  the  24th  of  July,  1846,  made  and 
executed  a  mortgage  to  William  H.  Sackett  of  New  York  city, 
to  secure  $400  payable  in  four  equal  annual  payments  from  the 
2d  day  of  June,  1845,  with  annual  interest;  which  mortgage 
was  recorded  in  the  office  of  the  clerk  of  Yates  county,  on  the 
24th  July,  1846,  at  8  o'clock,  P.  M.,  in  liber  21  of  mortgages, 
on  page  549 ;  and  on  said  mortgage  is  this  day  due  $107.50 , 
said  mortgage  is  duly  assigned  to  John  O'Brien.  The  mort- 
gaged premises  are  described  in  said  mortgage  as  follows : 

44  'All  that  certain  piece  or  parcel  of  land,  situate,  lying  and 
being  in  the  village  of  Penn  Yan,  in  the  county  of  Yates, 
known  and  designated  as  canal  lot  number  seventeen,  being 
the  same  premises  conveyed  by  Joseph  Jones,  Morris  F.  Shep- 
pard  and  Ebenezer  B.  Jones  to  Horace  B.  Miller;  and  by  the 
said  Horace  B.  Miller  conveyed  to  John  L.  Stoakes  by  deed, 
bearing  date  the  thirteenth  day  of  May,  one  thousand  eight 
hundred  and  thirty  nine,  and  recorded  in  the  office  of  the  clerk 
of  Yates  county  on  the  third  day  of  September,  1889,  being  the 
same  premises  conveyed  by  Henry  Masten,  master  in  Chan- 
cery,, to  Alvin  Winants,  May  14,  1845.  Default  having  been 
made  in  the  payment  secured  by  said  mortgage,  and  no  suit  or 
proceeding  having  been  instituted  at  law  to  recover  the  debt 
now  claimed  to  be  due  upon  said  mortgage  or  any  part  thereof 
the  same  will  be  sold  at  public  auction,  at  the  Aanerican  Hotel, 
in  Penn  Yan,  on  the  17th  day  of  October  next,  at  10.  o'clock, 
A.  M.' 

"Dated  Penn  Yan,  July  16, 1849. 

"E.  VAN  BUREN,  Attorney. 

"JOHN  O'BRIEN,  Atiignet." 

The  defendants'  counsel  objected  that  the  notice  misdescribed 
the  book  in  which  the  mortgage  was  recorded;  and  it  was 
admitted  that  the  record  was  in  book  number  eleven  instead 
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of  number  twenty-one.  In  fact  there  were  then  but  fourteen 
books  in  which  mortgages  were  recorded  in  the  Yates  county 
clerk's  office;  but  the  time  of  recording  was  correctly  stated  in 
the  notice.  He  also  objected  that  the  notice  did  not  state  the 
amount  claimed  to  be  due  on  the  day  of  its  first  publication; 
and  finally,  that  the  notice  was  not  of  a  sale  or  the  mortgaged 
premises,  but  of  the  mortgage  itself  of  the  mortgage  debt; 
the  words  in  the  notice,  "  the  same  will  be  sold,"  referring,  as 
he  insisted,  to  the  mortgage  or  the  mortgage  debt,  and  not  to  the 
mortgaged  premises. 

The  referee,  before  whom  the  case  was  tried,  overruled  these 
objections,  and  made  his  report  in  favor  of  the  defendants. 
The  judgment  entered  thereon  was  affirmed  at  general  term  in 
the  seventh  district,  and  the  plaintiff  appealed  to  this  court. 

Francis  Keman,  for  the  appellant 
David  B.  Proaser,  for  the  respondents. 

Denio,  J.  The  statute  requires  the  notice  in  the  case  of  a 
foreclosure  by  advertisement  to  state  the  date  of  the  mortgage 
and  where  recorded.  (2  B.  S.,  646,  §  4.)  This  notice  gives  the 
clerk's  office  and  the  date  of  recording  correctly,  but  there  is  an 
error  in  the  number  of  the  book.  If  there  had  been  no  refer- 
ence to  the  number  and  page  of  the  book,  but  only  a  statement 
of  the  time  of  recording  in  the  proper  clerk's  office,  I  think 
there  would  have  been,  a  substantial  compliance  with  the 
requirement  of  the  statute.  Conveyances  are  required  to  be 
recorded  in  the  order  of  the  time  of  delivery  to  the  cleric  for 
record.  (1  R  S.,  760,  §  24.)  A  person  being  thus  informed  of 
the  place  in  the  series  of  recorded  mortgages,  where  the  one  of 
which  he  is  in  quest  might  be  found,  would  never  be  at  a  loss  in 
laying  his  hand  on  it.  This  would  not,  be,  a  sufficient  answer 
if  the  act  had  required  the  volume  and  page  to  be  stated ;  but 
it  is  not  so  precise  in  its  requirements.  The  place  where 
recorded  would  be  sufficiently  indicated  by  naming  the  office 
and  the  date  of  the  record,  and  possibly  by  the  mention  of  the 
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office  alone.  But  here  is  a  positive  error;  and  the  question  is 
whether  it  is  one  calculated  to  mislead;  or  rather  whether  the 
notice,  considering  the  error  which  entered  into  it,  fails  to 
accomplish  the  object  intended  by  the  statute.  We  think  it 
does  not  '  There  being  no  book  in  the  office  of  as  high  a  num- 
ber as  the  one  mentioned,  an  inquirer  would  immediately 
recur  to  the  other  test  of  locality,  the  date,  and  could  not  fail 
immediately  to  find  the  record.  The  case  is  within  the  maxim 
"foba  demonstratio  non  noceL" 

it  is  also  required  that  the  notice  should  state  the  amount  of 
tie  mortgage  debt  at  the  time  of  its  first  publication.  The 
notice  is  dated  the  day  before  the  day  of  publication  in  the 
newspaper,  and  the  sum  is  stated  to.be  the  amount  due  on  that 
day.  Hence  there  is  a  failure  literally  to  comply  with  the 
statutory  direction.  But  we  think  the  error  is  of  too  trifling  a 
character  to  entail  upon  the  whole  proceeding  a  judgment  of 
nullity.  The  interest  for  another  day  would  be  less  than  two 
cents.  So  far  as  the  effect  of  a  tender  is  concerned,  there  is  no 
do&bt  but  that  the  offer  of  the  sum  mentioned  would  have  been 
soffident  as  against,  the  holder  of  the  mortgage.  The  interest 
for  the  additional  day  might  be  easily  ascertained  by  one  desi- 
rous of  knowing  the  precise  amount  at  the  day  of  publication. 
The  statute  does  not  say  that  the  amount  shall  be  set  down  in 
doHare  and  cents,  though  that  is  doubtless  the  readiest  manner 
of  complying  with  its  direction ;  but  I  am  not  convinced  that 
avtatement  that  a  particular  amount  was  claimed  to  be  due  at 
moertam  prior  day,  and  that  the  mortgagee  claimed  that  sum 
with  interest  from  that  time,  would  not  be  sufficient  On  the 
whole,  we  think  the  objection  was  properly  disposed  of  by  the 
^etepee. 

The  objection  which  assumes  that  according  to  the  notice,  it 
was  the  mortgage  or  mortgage  debt  and  not  the  mortgaged 
premises  which  were  advertised  to  be  sold  appeals  to  be  hyper- 
tsriticaL  We  are  to  read  this  paper  in  the  sense  which  the 
parties  interested,  and  the  public  who  were  invited  to  purchase, 
'would  have  placed  upon  it.  It  is  parcel  of  the  law  of  the  State 
that  mortgages,  in  the  form  in  use  in  this  country,  may  be  fore* 
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closed  by  advertising,  where  there  has  been  a  default  in  the  pay- 
ment of  the  mortgage  debt,  if  no  suit  or  proceeding  at  law  has 
been  prosecuted  to  recover  it  When  this  notice  recited  these 
circumstances  immediately  after  a  description  of  the  mortgaged 
premises,  and  proceeded  to  state  that  the  same  would  be  sold  at 
public  auction,  no  one  we  think  could  be  so  perverse  as  to 
understand  that  it  was  anything  else  than  the  land  mortgaged 
which  was  to  be  so  disposed  of.  A  slight  change  in  the  punc- 
tuation, by  changing  the  period  into  a  comma  before  the  word 
"default,"  and  the  insertion  of  a  copulative  conjunction  at  that 
place,  all  of  which  we  think  may  be  fairly  understood,  would 
make  the  sense  perfectly  plain.  The  defendants'  criticism  is 
based  upon  the  grammatical  principle  that  words  of  reference 
relate  to  the  last  antecedent ;  but  this,  though  a  general  rule,  is 
not  a  universal  one.  Where  the  sense  of  the  writer  shows  that 
a  subject  placed  earlier  in  the  sentence  is  the  one  intended  to 
be  referred  to,  that  construction  will  be  adopted. 

Although  we  do  not  find  the  notice  liable  to  the  exceptions 
which  were  taken  against  it  on  the  trial,  we  would  not  adtise 
its  adoption  as  a  precedent  to  be  used  in  mortgage  foredo* 
sures.  There  was  a  point  taken  on  the  argument  which  had  it 
been  mentioned  on  the  trial  would  have  raised  a  question  of 
more  gravity  than  those  we  have  been  considering.  The  statute 
says  that  "  notice  that  such  mortgage  will  be  foreclosed  by  a 
sale  of  the  mortgaged  premises  or  some  part  thereof  shall  be 
given,"  &c.  This  notice  does  not  intimate  in  any  way  that  the 
sale  which  is  spoken  of  is  for  the  purpose  of  foreclosure,  nor 
(what  would  be  equivalent)  that  the  sale  is  to  be  by  virtue  of 
a  power  of  sale  contained  in  the  mortgage.  We  suppose  that 
most  persons  would  readily  enough  conjecture  the  purpose  of 
the  notice  adopted  in  this  case ;  but  titles  to  land  ought  not  to 
be  left  to  depend  upon  vague  inferences.  We  h$ve  noticed 
this  feature  in  this  case  lest  it  might  hereafter  be  supposed  that 
this  form  of  notice  had  been  approved  of  by  the  court  We 
place  the  judgment  of  affirmance  on  the  ground  that  none  of 
the  objections  taken  upon  the  trial  were  tenable,  and  that  we 


ALBANY,  MARCH,  I860.  192 

National  Fire  Insurance  Company  *.  McKay. 

are  only  to  pass  upon  the  points  there  plainly  raised*    The 
judgment  must  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


National  Fire  Insurance  Company  v.  McKay  et  al 

In  an  action  for  the  foreclosure  of  a  mortgage  to  secure  the  purchase  money 
of  the  premises,  one  of  the  defendants,  against  whom  no  personal  claim  was 
made,  set  up  by  way  of  answer  that  he  had  purchased  the  premises  of  the 
plaintiff's  grantee  (who  was  also  a  party  defendant,  and  against  whom  a 
judgment  for  the  mortgage  debt  was  asked) :  and  had  become  the  assignee 
of  the  plaintiff's  covenants  against  incumbrances  and  of  warranty :  and 
had  been  evicted  by  paramount  title  under  certain  taxes,  which  were 
incumbrances  at  the  time  of  the  plaintiff's  grant:  Held,  that  these  facta 
did  not  present  anything  which  he  could  interpose,  either  by  Way  of 
defence  or  counterclaim,  to  a  foreclosure  of  the  mortgage. 

Appeal  from  the  Supreme  Court  Action  to  foreclose  a 
mortgage,  made  by  Joseph  W.  Savage  to  the  plaintiff.  The 
defendant  McKay  by  his  answer  set  up  this  state  of  facts :  In 
June,  1847,  the  plaintiff,  in  consideration  of  $10,000,  conveyed 
the  premises  in  question  to  one  Savage,  by  deed  with  covenants 
of  seizin,  quiet  possession,  against  incumbrances^  and  for  fur- 
ther assurance,  and  with  a  covenant  of  general  warranty. 
Savage  paid  $2,000,  part  of  the  purchase  money,  and  exe- 
cuted a  bond  and  the  mortgage  in  question  to  secure  the 
balance.  McKay  was  jointly  interested  with  Savage  in  the 
purchase  and  in  the  covenants,  and  the  deed  was  made  to 
Savage  for  the  joint  benefit  of  Savage  and  McKay,  as  was 
known  to  the  plaintiff.  A  few  days  after  the  conveyance  by 
the  plaintiff,  Savage,  in  consideration  of  $5,000,  conveyed  to 
McKay  the  undivided  half  of  the  premises,  with  covenants  of 
seizin,  quiet  possession,  and  warranty,  and  McKay  assumed  to 
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pay  one-half  of  the  mortgage  to  the  plaintiff.  la  1849,  Sav- 
age, in  consideration  of  $2,850,  conveyed  to  McKay  the  other 
undivided  half  with  like  covenants;  at  the  same  time  Savage 
executed  to  McKay  an  assignment  of  the  covenants  of  the 
plaintiff  on  the  ground  that  they  were  personal  covenants, 
and  did  not  run  with  the  land ;  and  McKay  agreed  to  discharge 
Savage  from  all  liability  in  regard  to  the  title.  By  virtue  of 
these  conveyances  McKay  went  into  possession  and  paid  $8,000 
of  the  remainder  of  the  purchase  money,  leaving  $5,000 
unpaid.  The  defendant  further  set  up,  that  the  premises  were 
not  free  and  unincumbered  of  charges,  taxes,  &c,  at  the  time 
of  the  conveyance,  but  were  incumbered  by  certain  taxes  law- 
fully assessed  by  and  for  Erie  county,  which  were  a  lien  and 
incumbrance  on  the  premises.  They  were  sold  by  the  Comptrol- 
ler according  to  law  for  the  taxes,  and  conveyed  to  Boswell 
Steele,  the  purchaser.  James  Bennett,  McKay's  tenant,  was 
evicted  by  due  legal  proceedings  founded  on  the  title  thus 
acquired  by  Steele,  of  which  the  plaintiff  had  notice.  The 
same  facts  are  set  up  by  way  of  further  answer;  a  breach  of  the 
covenant  of  warranty  is  formally  alleged,  and  damages  averred, 
viz. :  loss  of  premises,  purchase  money  and  costs  of  ejectment 
suit,and  the  answer  concludes  with  a  prayer  that  the  defend- 
ant McKay  recover  damages  of  the  plaintiff.  In  the  complaint 
judgment  was  claimed  only  against  Savage  for  any  deficiency 
that  might  remain  unpaid  after  the  sale;  and  the  defendant 
McKay  was  notified  in  writing  at  the  time  of  the  service  on 
him  of  the  summons,  that  the  plaintiff  made  no  personal  claim 
against  any  of  the  defendants  except  Savage. 

The  defendant  Steele  answered,  setting  up  his  title  to  part 
of  the  premises  mortgaged.  It  appeared  by  a  comparison  of 
the  descriptions  that  a  portion  of  the  premises  was  not  affected 
by  the  tax  sale.  The  other  defendants  made  default.  On  the 
trial  before  a  referee,  McKay  offered  to  prove  the  facts  set  up 
in  his  answer.  The  evidence  was  rejected,  on  the  ground  that 
he  could  not  avail  himself  of  such  facts  either  as  a  defence  or 
by  way  of  counterclaim.  The  referee  ordered  judgment  for 
foreclosure  and  sale,  and  against  Savage  personally  for  th$ 
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deficiency  if  any,  and  against  McKay  for  the  costs  occasioned 
by  fcis  answer.   ' 

Upon  McKay's  appeal  the  judgment  was  modified  at  general 
term,  by  providing  that  it  should  not  be  a  bar  to  any  action  to 
be  brought  by  McKay  on  the  covenants*in  the  plaintiff's  deed; 
that  the  complaint  be  dismissed  as  to  Steele  with  costs,  and  the 
judgment  affirmed  in  all  other  things.  McKay  appealed  to 
this  court 

John  T.  Talcottj  for  the  appellant 

Sherman  &  Mogers,  for  the  respondent 

Comstock,  Ch.  J.  The  situation  of  the  several  defendants 
and  their  relations  to  the  controversy  are  as  follows :  Savage 
was  the  mortgagor  and  was  personally  bound  for  the  payment 
of  the  debt  McKay  was  the  purchaser  of  the  premises  subject 
to  the  mortgage,  but  in  his  answer  he  insisted  that  all  his  right 
and  title  had  passed  to  the  defendant  Steele  under  the  tax  sale. 
Steele  was  the  purchaser  at  the  tax  sale,  and  in  his  answer  he 
claims  to  have  acquired  by  that  purchase  a  title  to  a  portion  of 
the  premises  which  overreached  the  mortgage.  Savage,  the 
mortgagor,  did  not  answer  the  complaint 

Upon  this  state  of  facts  alone,  and  laying  out  of  view  the 
question  of  counterclaim  on  the  plaintiffs'  covenants  of  war- 
ranty, the  plaintifls  were  entitled  to  the  usual  decree  of  fore-, 
closure  and  sale  in  respect  to  so  much  of  the  premises  as  Steele 
did  not  claim,  and  for  the  deficiency  against  Savage.  None  of 
the  defendants  could  resist  or  complain  of  such  a  decree.  Sav- 
age could  not,  because  he  made  no  defence.  McKay  could  not, 
because  in  effect  he  disclaimed  all  interest  in  the  land.  Steele 
could  not,  because  be  only  claimed  the  part  which  would  not 
be  affected  by  such  a  decree.  Such  is  in  fact  the  decree  actu- 
ally pronounced,  and  so  far  there  is  plainly  no  ground  for  the 
present  appeal  of  McKay. 

But  the  decree  directs  the  sale  of  the  whole  premises,  bb 
well  the  part  claimed  as  that  not  claimed  by  Steele  in  hos- 
tility to  the  mortgage,  while  at  the  same  time  it  dismisses  the 
Smith.— Vou  VII.  25 
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complaint  as  to  him  with  costs,  leaving  the  question  of  tide, 
however,  open  between  him  and  the  person  who  should  pur- 
chase at  the  sale.  The  reasons  are  not  apparent  for  such  a  dis- 
position of  the  case.  The  referee  found  the  facts  to  be  true 
which  Steele  averred  in  his  answer  relating  to  the  tax  sale  and 
his  own  title  under  it.  If,  then,  Steele  thus  acquired  a  para- 
mount title,  he  had  a  right  to  claim  an  unqualified  decision  in 
his  favor.  If  otherwise,  then  the  plaintiffs  were  entitled  to  an 
unqualified  foreclosure  and  sale.  There  is,  however,  nothing  in 
this  disposition  of  the  controversy  between  the  plaintifls  and 
Steele  of  which  McKay  can  complain.  He  shows  no  interest  in 
himself  which  is  at  all  affected,  and  so  far  therefore  there  is  no 
ground  for  his  appeal  This  becomes  still  plainer  when  we 
consider  that  notwithstanding  the  tax  sale  by  which  he  claims 
to  have  been  divested  of  his  title,  the  mortgage  may  neverthe- 
less remain  a  valid  lien  on  the  whole  premises,  and  the  plain- 
tiffs  may  have  a  right  as  against  the  purchaser  at  that  sale  to 
foreclose  and  sell  the  whole.  (1  R  S.,  937,  §§  112  to  119,  5th 
ed.)  McKay  fails  to  aver  in  his  answer  that  the  notice  was 
given  which  the  statute  prescribes  in  order  to  cut  off  the  mort- 
gage. IfJ  therefore,  a  judgment  might  have  been  pronounced, 
as  is  plainly  the  case  upon  his  answer,  for  an  absolute  sale  of 
the  premises  which  would  foreclose  the  rights  of  Steele,  he 
surely  cannot  complain  of  one  which  directed  the  sale  without 
foreclosing  those  rights.  The  plaintiffs  and  Steele  might  each 
have  a  regular  appeal  because  their  rights  were  not  more  fully 
adjudicated,  but  McKay  has  no  interest  in  that  question. 

It  is  said  that  McKay,  on  purchasing  the  premises  from  Sav- 
age, assumed  and  agreed  to  pay  the  plaintiffs'  mortgage,  and 
that  he  ought  to  be  relieved  from  that  liability  in  consequence 
of  the  eviction  under  the  tax  title  of  Steele.  But  there  is 
nothing  in  the  decree  which  can  affect  his  rights  in  this  respect. 
Upon  his  own  showing  he  stands  in  the  relation  of  indemnitor 
to  Savage,  so  that  if  the  liability  of  Savage  upon  his  bond  shall 
be  enforced,  a  cause  of  suit  will  arise  against  himself  The 
neglect  of  Savage  to  answer  and  the  judgment  against  him  by 
reason  of  that  default,  do  not  affect  the  question.-    McKay 
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cannot  be  prejudiced  by  that  judgment  His  own  answer  may 
perhaps  exhibit  facts  which  ought  to  exonerate  Savage  from 
any  further  liability  for  the  purchase  money  of  the  premises. 
But  if  Savage  did  not  for  himself  choose  to  interpose  that 
defence,  he  must  take  the  consequences  and  he  alone.  He  can- 
not resort  to  McKay  without  proving  the  liability.  His  own 
default,  and  the  judgment  thereon  against  hiTn}  will  not  establish 
it  against  another  party. 

The  appellant's  answer,  the  truth  of  which  he  offered  to 
prove,  shows  that  he  is  the  assignee  of  all  the  covenants  con- 
tained in  the  conveyance  of  the  plaintiff  to  Savage,  among  which 
are  the  covenants  against  incumbrances  and  for  quiet  enjoy- 
ment These  were  broken,  he  insists,  by  the  eviction  at  the  suit 
of  Steele  under  the  tax  title,  and  he  claims  that  the  facts  con- 
stitute a  counterclaim  which  should  have  been  tried  and  deter- 
mined in  his  favor.  But  I  think  this  point  is  not  well  taken. 
A  counterclaim  must  be  one  "  existing  in  favor  of  a  defendant, 
and  against  a  plaintiff  between  whom  a  several  judgment  might 
be  had  in  the  action."  Upon  McKay's  own  statement  which 
he  offered  to  verify,  I  do  not  see  that  anything  was  in  litiga- 
tion between  him  and  the  pkintifls,  or  that  any  judgment  could 
be  rendered  against  him  except  one  for  costs  for  interposing  a 
groundless  defence  to  the  suit  According  to  the  answer  no 
cause  of  action  existed  against  him.  The  complaint  claimed 
nothing  against  him  personally,  and  stated  no  facts  as  the 
foundation  of  such  a  decree.  The  answer  showed  that  he  had 
no  title  or  interest  in  the  mortgaged  premises  to  be  affected  by 
the  decree.  His  defence,  therefore,  must  be  deemed  to  have 
been  put  in  for  the  mere  purpose  of  establishing  a  legal  cause 
for  an  independent  suit  on  the  plaintiffs'  covenants,  without 
any  demand  against  himself  being  at  all  involved  in  the  con- 
troversy. Without  undertaking  at  this  time  to  expound  the 
provisions  of  the  Code  which  relate  to  counterclaim,  I  am  sat- 
isfied they  do  not  apply  to  such  a  case  as  this.  Of  course  the 
claim  could  only  be  enforced  in  this  case  by  a  judgment  in  ther 
appellant's  favor  for  the  damages  sustained  in  consequence  of 
the  eviction.    But  the  plaintiflb  might,  notwithstanding  such  a 
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judgment,  be  entitled  to  die  decree  for  foreclosure  and  sale 
Which  they  have  obtained.  The  alleged  counterclaim  does  not 
impair  or  affect  the  right  to  that  reiie£  I  apprehend  that  a 
<x>tmtercJaim,  when  established,  must  in  flome  way  qualify  or 
must  defeat  the  judgment  to  which  a  plaintiff  is  otherwise  enti- 
tled. In  a  foreclosure  suit  a  de^dant  who  is  person  aUy  liable  iGwr 
<he4ebt,  or  wliose  land  is  bound  by  the  lien,  may  probably  intro- 
duce an  off-set  to  reduce  or  extinguish  the  claim.  But  where  his 
personal  liability  is  not  in  question,  and  where  he  disclaims  all 
interest  in  the  mortgaged  -premises,  I  do  not  see  how  he  can 
demand  a  judgment  against  the  plaintiff  on  a  note,  a  bond,  or 
a  covenant  Such  is  virtually  this  ease.  The  appellant  has, 
as  he  insists,  a  cause  of  action  against  the  plaintiffs  upon  a 
broken  covenant,  but  that  cause  of  action,  if  it  exists,  does  not 
-enable  him  to  resist  or  modify  the  relief  to  which  the  plaintiflfe 
are  entitled.    I  think  -the  judgment  should  be  affirmed. 

OlBree,  J.,  also  delivered  an  opinion  in  favor  of  affirmance^ 
rand  ftU  the  judges  concurred 

Judgment  affirmed. 


TfassxmBRw.  The  Cnr  of  Buffalo. 

XThe  c%  of  Buffalo  employed  the  plaintiff  to  pave  «  street  and  to  famish 
eand  for  that  purpose  under  a  contract  by  which  it  was  to  grade  the 
street,  and  the  work  of  paving,  &c,  was  to  be  performed  under  the  direc- 
tion of  its  street  commissioner.  The  city  so  excavated  the  street  as  that 
a  quantity  of  sand  beyond  that  specified  m  the  contract  was  necessary  to 
l)i^  up  the  pathlg-to-the- grade  established,  ajid  the  pkinti^  by  direc- 
tion of  the  street  commissioner,  furnished  the  excess  required:  Bdd,  that 
he  was  entitled  to  compensation  therefor  by  the  city. 

!the  authority  of  the  corporation  is  to1>e  implied  from  its  having,  by  its  own 
act,  mite^d  i-he  extra  Tflaterial  iMtoiMwry  to  eonibnn  the  work  totfee 
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Appeal  from  the  Supreme  Court  Action  for  extra  mate* 
rials  furnished  by  the  plaintiff  in  paving  a  street  under  a  con- 
tract with  the  defendant  The  trial  was  before  a  referee,  who 
found  these  facts : 

The  city  contracted  with  the  plaintiff  to  sand  and  pave  Clin- 
ton street  The  grading  of  the  street  was  to  be  <Jone  by  the 
city.  The  contract  provided  that  the  street  should  be  graded 
to  a  sufficient  depth  to  receive  eighteen  inches  of  lake  sand 
next  to  and  underneath  the'  paving  stone;  which  sand  was  to 
be  furnished  by  the  plaintiff,  and  to  be  of  a  uniform  depth  of 
eighteen  inches  under  all  the  stone  in  the  street  The  work 
was  to  be  done  under  the  direction  of  the  street  commissioner 
and  the  committee  on  streets,  or  of  such  other  person  as  they 
might  appoint  to  superintend  it  The  plaintiff  proceeded  to 
execute  his  contract,  and  the  work  of  grading  and  forming  the 
street,  by  the  city,  went  on  simultaneously.  It  excavated  to 
such  a  depth  that  eighteen  inches  of  sand  under  the  stone* 
would  not  bring  the  street  up  to  the  grade  established,  but  it 
required  an  average  depth  of  twenty -two  indies.  The  effect, 
therefore,  of  complying  strictly  with  that  part  of  the  contract 
in  relation  to  the  depth  of  the  sand  underneath  the  pavement, 
was  to  drop  the  street  beilow  the  grade  fixed  by  the  defendant; 
and  this  the  plaintiff  informed  the  street  commissioner,  the 
chairman  of  the  street  committee  of  the  common  council,  and 
the  city  surveyor,  that  he  must  do.  They  all  directed  him  not 
to  drop  the  street,  but  to  furnish  the  extra  sand  to  bring  it  up 
to  the  established  grade.  He  furnished  and  deposited  in  the 
street  616  extra  yards  of  lake  sand  to  bring  the  same  up  to  the 
grade,  at  a  cost  of  $462.  It  did  not  appear  that  the  common 
council  had  knowledge  that  the  plaintiff  was  furnishing  the 
extra  sand  while  the  work  under  the  contract  was  progressing, 
unless  it  might  be  inferred  from  the  fact  that  the  chairman  of 
the  street  committee  knew  of  and  directed  it  The  city  paid 
for  the  work  at  the  price  named  in  the  contract,  but  refused  to 
pay  for  the  extra  sand  furnished,  and  this  action  was  brought 
The  referee  decided  that  the  city  was  not  liable.  The  judg- 
ment entered  for  the  defendant  on  his  report  was  affirtned  at 
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general  term  in  the  eighth  district,  and  the  plaintiff  appealed 
to  this  court. 

John  L.  Talcott,  for  the  appellant 

George  Wadstvorth,  for  the  respondent 

Weight,  J.  The  defendant  is  not  liable  if  it  did  not,  as  a 
municipal  corporation,  contract  with  or  authorize  in  any  way 
the  plaintiff  to  furnish  the  additional  sand  required  to  bring  up 
the  street  to  the  grade  which  it  had  itself  established.  Un 
doubtedly,  though  a  municipal  corporation  be  charged  with 
the  duty  ot  regulating  and  repairing  the  streets,  no  action  will 
lie  against  such  corporation  for  repairs  put  upon  them  without 
its  assent  or  authority.  It  may  be  doubted,  however,  whether, 
in  all  cases,  to  make  the  city  of  Buffalo  liable  for  work  done 
in  improving  its  streets,  its  common  council  must  necessarily 
contract  for  the  doing  of  such  work,  and  that  none  other  of  its 
agents  or  officers  have  any  authority  in  the  premises.  But 
assuming  that  the  authority  is  only  with  the  common  council, 
the  same  power  that  contracts  may  assent  to  vary  or  modify 
the  contract.  That  I  think  was  in  effect  done  in  this  case.  It 
does  not  se6m  to  be  a  case  where  a  contractor,  not  content  with 
his  contract,  colludes  with  the  subordinate  officers  of  the  cor- 
poration to  obtain  more  than  the  price  for  which  he  has  agreed 
to  do  the  work,  in  the  way  of  extra  compensation.  It  is  rather 
one  where  extra  labor  was  required  to  be  performed  by  the 
contractor  in  the  fulfillment  of  his  contract,  because  of  an  act  of 
the  corporation  itself  and  which  the  contractor  could  not 
control. 

The  contract  of  the  plaintiff  was  to  pave  the  street,  and  put 
underneath  the  pavement  eight  inches  of  lake  sand,  for  which 
he  was  to  receive  a  stipulated  compensation.  He  had  nothing 
to  do  with  forming  or  grading  the  street,  but  that  was  the  busi- 
ness of  the  city.  The  city  did  form  and  grade  it  in  such  a  way 
as  that  it  was  impossible  for  the  plaintiff  to  comply  with  the 
contract  in  regard  to  paving  according  to  the  established  grade, 
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and  also  in  regard  to  the  quantity  of  sand.  The  city  had  con- 
tracted for  eighteen  inches  of  sand  under  the  pavement ;  but 
subsequently  excavated  and  graded  the  street  in  such  a  way  as 
to  require  twenty-two  inches.  That  the  pavement  should  be 
brought  up  to  the  established  grade  was  the  important  point, 
and  for  the  interest  of  the  defendant,  as  the  paving  would 
otherwise  have  been'  useless.  I  think,  therefore,  that  the  city, 
in  effect,  consented  to  vary  the  contract  in  regard  to  the  quan- 
tity of  sand  to  be  furnished.  It  was  not  necessary  that  such 
assent  should  be  expressed  by  a  formal  resolution  of  the  com- 
mon council,  but  it  may  be  implied  from  its  acts  relating  to  the 
particular  work  subsequent  to  entering  into  contract  with  the 
plaintiff. 

It  is  urged  that  when  the  plaintiff  found  that  he  could  not. 
fulfill  his  contract  in  all  its  particulars,  he  should  have  obtained 
the  action  of  the  common  council  before  commencing  or  con- 
tinuing the  work.  This  could  not  have  been  absolutely 
required  to  enable  him  to  recover.  The  corporation  had 
authorized  the  street  commissioner  to  make  the  contract,  and 
the  contract  made  provided  that  the  work  should  be  done  under 
the  direction  of  such  commissioner.  This  plainly  intended 
that,  the  street  commissioner  might  direct  in  regard  to  varia- 
tions rendered  necessary  by  the  action  of  the  city  authorities. 
Had  the  plaintiff  insisted  on  doing  the  work  in  precise  accord- 
ance with  his  contract,  the  street  commissioner  could  have 
prevented  it,  or  at  least  it  would  have  been  his  duty  to  present 
the  matter  to  the  common  council.  Instead  of  doing  this,  how- 
ever, he  directed  that  the  street  should  not  be  dropped  below, 
but  that  extra  sand  must  be  furnished  by  the  plaintiff  to  keep 
it  at  the  grade. 

Under  the  facts  found,  I  am  of  the  opinion  that  the  plaintiff 
should  have  recovered.  The  city  must  be  deemed  to  have 
impliedly  assented  to  the  alteration  of  the  contract  in  respect 
to  the  quantity  of  sand  to  be  furnished. 

The  judgment  of  the  Supreme  Court  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event 
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Comstock,  Ch.  J.,  Seldek,  Denio,  Bacon  and  Welles,  Js^ 
concurred ;  Davies  and  Clerke,  Js.,  dissented,  and  were  for 
affirming  the  judgment. 

Judgment  reversed. 
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In  ejectment  for  land  claimed  to  be  conveyed  by  a  sheriff's  deed  upon  sale 
under  execution,  parol  evidence  is  admissible,  that  the  sheriff  at  the  sale 
expressly  excepted  the  land  out  of  a  larger  tract  offered  by  him  for  sale. 

The  exception  in  the  sheriff's  deed  of  land  "conveyed  by  A  B"  to  the 
defendant,  construed  as  covering  land  conveyed  to  the  latter,  through 
mesne  conveyances,  by  A  B's  grantees. 

The  sheriff's  deed  re-formed  in  accordance  with  the  facts,  and  the  demand 
of  the  defendant  in  his  answer. 

The  statute  of  limitations,  if  ever  a  bar  to  such  relief  upon  the  application 
of  a  defendant,  does  not  commence  running  until  he  is  charged  with 
knowledge  of  the  plaintiff's  assertion  of  a  claim,  under  the  deed,  incon- 
sistent with  the  actual  exception  made  at  the  sale. 

Appeal  from  the  Supreme  Court  Ejectment  to  recover 
two  and  a  half  acres  of  land  in  possession  of  the  defendant, 
who  claimed  to  hold  them  as  purchaser  by  contract  from  Martin 
Grover,  who  derived  title  through  several  mesne  conveyances 
from  Daniel  Tuttle,  the  common  source  of  title.  In  January, 
1885,  the  plaintiff  recovered  a  judgment  against  Tuttle  for  some 
$147.  In  1836,  Tuttle  became  the  owner,  by  purchase,  of  lot 
No.  4  in  Scio,  Allegany  county,  containing  about  one  hundred 
and  forty-one  acres  of  land,  portions  of  which  he  subsequently 
sold  and  conveyed  to  Sheldon  Brewster,  Norman  Perry,  John 
B.  Church  and  John  Moore.  Moore's  deed  covered  about 
sixty-three  acres,  and  the  premises  in  question  in  this  suit  are 
included  in  that  conveyance.  In  August,  1837,  Moore  sold 
and  conveyed  his  sixty-three  acres  to  William  Smith,  who  by  his 
aigent  was  in  possession  of  this  land  in  August,  1839.  Upon 
an  execution  issued  on  the  plaintiff's  judgment,  the  sheriff 
advertised  the  real  estate  of  Tuttle,  and  on  the  13th  of  August, 
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1889,  he  offered  for  sale  the  interest  of  Tuttle  in  lot  No*  4,  with 
certain  reservations,  which  in  the  certificate  are  described  as 
follows :  "Excepting  and  reserving  therefrom  the  lands  con- 
veyed by  Daniel  Tattle  to  Sheldon  Brewster,  Norman  Perry, 
John  B.  Church  and  William  Smith."  The  plaintiff  became 
the  purchaser  at  the  sale,  and  in  November,  1840,  obtained  the 
deed  of  the  sheriff  for  the  premises,  in  which  the  lands  are 
described,  and  the  reservations  are  expressed,  precisely  in  the 
same  words  used  in  the  certificate. 

Upon  the  trial  before  the  referee  it  was  proved,  under  the  ob- 
jection of  the  plaintiff  that  the  testimony  Was  incompetent,  that 
at  the  sale  the  sheriff  did  not  offer  the  sixty-three  acres  held  by 
Smith  for  sale,  but  publicly  declared  that  the  same  were  not 
embraced  in  the  lands  sold.  The  exception  in  the  certificate 
was  intended  to  exclude  them.  The  referee  found  all  these 
facts,  and  as  a  conclusion  of  law  held  that  the  plaintiff  acquired 
no  title  to  the  premises  in  question  by  reason  of  the  same 
having  been  excepted  from  the  lands  conveyed,  and  that  the 
exception  in  the  certificate  and  deed  should  be  read  as  if  the 
words  "  by  Daniel  Tuttle"  were  left  out  He  did  not  expressly 
find  that  the  deed  should  be  reformed,  as  the  defendant  in  his 
answer  had  demanded  by  way  of  affirmative  relief,  but  on 
appeal  by  the  plaintiff  the  court  at  general  term  gave  the 
defendant  leave  so  to  modify  the  judgment  as  to  direct  the 
re-formation,  and  it  was  accordingly  done.  The  plaintiff 
appealed  to  this  court ' 

Albert  P.  LanniTig,  for  the  appellant 

JB.  ftshine  Smith,  for  the  respondent 

Bacon,  J.  I  am  by  no  means  clear  that  as  the  deed  stands, 
and  without  any  change  in  its  terms,  the  sixty-three  acres 
within  the  boundaries  of  which  the  parcel  now  ih  question 
is  contained,  is  not  excepted.  There  was  no  doubt  that  the 
land  conveyed  to  Smith,  and  then  actually  keld  by  him,  was 
intended  to  be  excepted.  The  only  obscurity,  if  any  there  is, 
£Mim— Vol.  VH.  26 
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arises  from  tlic  recital  that  it  was  conveyed  to  him  by  Tuttle, 
whereas  in  point  of  fact  it  was  conveyed  by  Tuttle  to  Moore, 
and  from  him  to  Smith.  Moore  was  simply  the  conduit  through 
which  it  passed,  an  intermediate  link  in  the  chain  which  con- 
nected the  two  by  only  a  single  remove.  In  a  legal,  if  not 
perhaps  in  a  strictly  popular  sense,  it  may  be  said  the  premises 
are  conveyed  by  Tuttle  to  Smith  through  Moore.  The  deed 
by  Tuttle  to  Moore  was  to  him,  his  heirs  and  assigns.  The 
covenants  of  the  grantor  would  enure  to  the  benefit  o£  and 
include  Smith,  the  subsequent  grantee  of  Moore.  There  is 
both  privity  of  estate  and  of  contract  between  Tuttle  and 
Smith,  the  covenants  running  with  and  being  attached  to  the 
land.  It  is  said  that  "  where  a  party  covenants  in  a  deed,  ibr 
himself,  his  executors  and  assigns,  the  word  assigns  embraced  any 
person  to  whom  the  property  or  interest  described  in  the  deed 
may  happen  at  any  future  time  to  be  assigned,  either  by  deed 
or  by  operation  of  law."  It  seems  to  me,  therefore,  that  it  is 
putting  no  violence  on  the  language  of  this  deed,  to  construe 
it  as  embracing  the  land  conveyed  in  effect  by  Tuttle  to  Smith, 
although  in  point  of  fact,  in  its  transmission,  it  happened  to 
pass  through  another's  hands. 

II.  The  case  made  by  the  defendant  was  one  manifestly 
calling  for  the  reformation  of  the'dced,  if  there  is  no  valid 
legal  objection  to  the  reception  of  the  evidence  by  which  it  was 
established.  Although  cases  may  be  found  in  which  such 
evidence  has  been  held  inadmissible  where  the  question  was 
one  strictly  of  legal  cognizance,  jet  the  doctrine  that  a  deed, 
contract  or  other  instrument  may  in  equity  be  reformed  has 
been  too  long  established  to  require  authority  to  be  cited  to 
sustain  it  In  some  of  the  cases  wh^re,  in  an  action  of  eject- 
merit,  proof  of  this  character  was  rejected,  it  was  nevertheless 
intimated  that  a  remedy  existed  for  the  party  by  resort  to 
equity.  Thus  in  Jackson  v.  Roberts  (7  Wend.,  83),  where  the 
sheriff's  deed  recited  a  sale  under  four  executions,  and  the 
defendant  offered  to  show  by  parol  that  in  fact  the  sale  was 
only  made  under  one,  the  evidence  was  rejected.  The  court 
affirmed  the  ruling,  saying  that  it  was  not  admissible  as  * 
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defence  in  that  action ;  but,  they  add,  such  exclusion  will  not 
work  a  misclmf  to  the  party  suffering  thereby,  since  he  can 
have  relief  b^Tsummary  application  to  the  court  under  whose 
authority  the  officer  acts,  or  through  the  medium  of  a  court  of 
equity.  To  the  same  effect  is  Swick  v.  Sears  (1  Hill,  17). 
Under  our  former  system  it  will  hardly  be  questioned  that  on  a 
bill  riled  by  the  present  defendant,  setting  fortn  and  establish- 
ing the  facts  found  in  this  case,  he  would  be  entitled  to  have 
the  deed  corrected,  and  to  be  quieted  in  his  title  to  the  land. 
But  this  resort  is  no  longer  necessary  since,  by  our  present  sys- 
tem, an  equitable  defence  may  be  interposed  a3  well  in  an  action 
of  ejectment  as  in  any  other  form  of  proceeding,  and  the 
defendant  may  also  claim  in  the  same  action  any  affirmative 
relief  to  which  he  shows  himself  to  be  entitled. 

I  should  hardly  be  willing  to  concede  that  by  the  legitimate 
application  of  any  rule  of  evidence,  or  within  any  clearly 
adjudged  case,  the  evidence  given  before  the  referee  was  objec- 
tionable. The  question  is  not  as  to  what  was  the  intention  of 
the  parties  officiating  at  the  sale,  nor  is  it  sought,  strictly,  to 
contradict  the  deed,  and  make  it  speak  a  language  utterly  at 
variance  with  its  purport  and  meaning.  But  the  point  of 
inquiry  is,  what  as  a  matter  of  fact  was  done  by  the  sheriff  at 
the  sale.  As  to  this  there  is  no  contradictory  evidence,  but  it 
is  past  all  doubt  or  dispute  that  he  did  not  sell  the  sixty-three 
acres,  but  expressly  excepted  them  from  the  sale.  Beyond  all 
question  he  so  intended  to  express  himself  in  the  certificate, 
and  when  he  recited  that  the  lands  conveyed  by  Tuttle  to 
Brewster,  Perry,  Church  and  Smith,  were  excepted  and 
reserved,  he  spoke  of  Tuttle  as  the  grantor  and  assumed  the 
others  to  be  his  immediate  grantees,  as  all  were  but  Smith. 
The  statute  only  makes  the  certificate  presumptive  evidence  of 
the  facts  stated  in  it,  and  it  clearly  appears  that  the  certificate 
recites  a  fact  either  falsely  or  mistakenly ;  and  it  is  immaterial 
which.  The  presumption  is  thus  overcome  by  evidence  that 
it  is  wrong,  and  it  should  be  corrected.  The  plaintiff  in  this 
case  stands  in  no  better  position  than  if  this  were  a  deed  inter 
partes,  in  which  case  no  authority  denies  that  the  deed  can  be 
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reformed  He  was  the  purchaser  at  the  sale.  He  stood  by  and 
heard  the  proclamation  of  the  sheriff,  that  the  sjfcty-three  acres 
wero  excepted  from  the  sale,  and  he  purchased  Blowing  that  he 
was  not  bidding  upon  this  land,  and  that  he  was  to  have  no 
title  to  it  Being  chargeable  with  notice  before  he  received  his 
deed,  it  is  both  dishonest  and  inequitable  for  him  to  lay  by  for 
fourteen  years  after  he  has  received  his  deed,  during  all  which 
time  the  property  has  been  constantly  occupied  by  others  under 
a  title  which  no  one  pretended  to  question,  and  then  seek  to 
recover  land  to  which  of  right  he  has  not  the  shadow  of  a 
claim. 

The  case  of  Mason  v.  White  (11  Barb.,  173),  which  is  much 
relied  on  by  the  counsel  for  the  plaintiff,  decides  nothing 
adverse  to  these  views;  or  if  it  does,  it  cannot  be  followed  as 
an  authority  in  this  court.  There  the  deed  was  given,  not  to 
the  purchaser  at  the  sheriff's  sale,  but  to  the  assignee  of  the 
certificate,  a  third  party  who  did  not  appear  to  have  been 
present  at  the  sale,  and  was  chargeable  with  no  notice  of  what 
there  took  place.  The  question  also  was  entirely  different 
The  description  of  the  land  in  the  certificate  and  deed  was  so 
vague  and  uncertain  that  it  was  doubtful  which  of  two  pieces, 
either  of  which  might  be  made  to  answer  the  description,  was 
really  intended  to  be  sold ;  and  the  point  of  the  inquiry  was  to 
ascertain  what  was  the  intention  of  the  sheriff.  The  whole 
evidence  was  of  the  most  vague  and  undecisive  character,  so 
much  so  as  to  induce  the  court  to  say  they  should  have  come 
to  a  conclusion  upon  it  differing  from  that  of  the  referee.  In 
Buch  a  case  it  may  well  be  that  such  evidence  should  not  be 
received  But  when  the  learned  judge  in  that  case  states  that 
although,  as  between  man  and  man,  deeds  may  be  explained 
and  reformed  by  reason  either  of  fraud  or  mistake,  but  that  the 
deed  of  a  sheriff  cannot  thus  be  reformed,  he  states  a  proposi- 
tion for  which  I  can  find  no  authority  in  the  books,  and  from 
which  I  am  constrained  to  dissent.  The  only  caBe  referred  to 
for  this  doctrine  is  Jackson  v.  Delancy  (13  John,  539),  which 
certainly  decides  nothing  more  than  that  in  a  sheriff 's  deed  the 
land  must  be  described  with  reasonable  certainty.    The  deed 


ALBANY  MARCH,  1860.  g05 

Bwilett  v.  Judd. 

in  that  owe  having  undertaken  to  convey,  with  two  parcels  well 
described,  all  the  other  lands  of  William  Earl  of  Stirling  in 
the  county  of  -tTlster,  it  was  held  to  be  void  for  uncertainty. 
No  such  principle  as  this  was  necessary  to  the  decision  in  the 
case  of  Mason  v.  White,  which  can  well  stand  without  its  aid; 
and  if  fully  carried  out,  this  doctrine  would  place  both  the  cer- 
tificates and  the  deeds  of  sheriffs  utterly  beyond  the  reach  of 
the  law,  although  its  aid  were  invoked  upon  the  clearest  proof 
of  inadvertence,  mistake  or  fraud. 

m.  There  is  no  difficulty  in  this  case  arising  from  the  provi- 
sions of  the  statute  (2  R.  S.,  302,  §  62)  requiring  bills  for  relief 
to  be  filed  within  ten  years  after  the  cause  thereof  shall  accrue.  In 
the  first  plaoe,  this  case  does  not  come  within  the  letter  of  the 
statute,  which  applies  to  bills  filed  by  a  plaintiff  for  specific 
relief  and  not  to  a  defendant  resisting  an  unrighteous  claim 
by  an  equitable  defence.  But  if  it  is  within  its  spirit,  the 
statute  does  not  bar  the  defendant's  claim  for  relief.  Varick  v. 
Edwards  (11  Paige,  290)  is  a  decisive  authority  to  show  that 
when  a  party  to  whom  land  belongs  in  equity,  is  in  possession 
and  is  afterwards  evicted  by  one  claiming  a  legal  title,  the* 
.statute  does  not  begin  to  run  until  such  eviction.  A  bill  con* 
aequenily  may  be  filed  at  any  time  within  ten  years  after  the 
eviction.  Here  the  plaintiff  really  had  no  legal  title  in  the 
strict  sense  of  the  term;  and  neither  the  defendant  nor  any  of 
his  predecessors  in  the  occupation  and  ownership  of  the  land 
had  any  reasonable  ground  even  of  suspicion,  that  he  would, 
after  the  lapse  of  fourteen  years,  attempt  to  put  such  a  construc- 
tion upon  his  deed  as  to  disturb  a  possession  so  long  and  so 
quietly  held.  The  defendant  is  chargeable  neither  with  know- 
ledge nor  notice  of  any  such  claim  until  this  suit  was  brought. 
The  reply  alleges  that  the  supposed  mistake  in  the  deed  was 
discovered  by  Moore  and  the  other  grantees  more  than  ten  years 
before  the  commencement  of  this  suit  Of  this  allegation  not 
a  particle  of  proof  was  offered  upon  the  trial,  and  from  the 
very  nature  of  this  case  it  is  manifest  that  none  of  the  parties 
can  be  presumed  to  be  chargeable  in  law  with  any  such  know- 
ledge.   The  judgment  ^uld  be  affirweiJ. 
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All  the  judges  concurred  upon  both  grounds ;  Denio,  J.f 
preferring  to  put  the  judgment  upon  the  construction  of  the 
sheriff's  deed. 


Judgment  affirmed. 


McKinnon  et  cti.  v.  Buss. 


The  will  of  Sir  William  Johnson,  made  In  1774,  asserting  his  title,  under 
letters  patent  from  the  British  Crown,  to  a  tract  of  over  ninety  thousand 
acres,  called  Eingsland,  together  with  recitals  in  private  acts  of  the  legis- 
lature, admitting  the  fact  of  such  a  grant  and  asserting  the  forfeiture  of 
the  estate  by  reason  of  the  treason  of  Sir  William  and  some  of  his  devisees 
held  no  evidence  of  the  fact  that  such  a  grant  had  been  made  by  the 
Crown  as  against  a  person  not  shown  to  claim  title  under  the  People  of 
this  State  by  grant  subsequent  to  the  Revolution. 
There  is  no  presumption  against  one  in  possession  of  land,  that  his  title  is 
derived  from  the  People  and  not  from  the  Crown  of  Great  Britain  or  the 
Colonial  Government 
t  The  assertion  of  title  in  a  deed  or  will,  however  ancient,  is  never  evidence 
(      in  favor  of  persons  claiming  under  the  person  who  executed  the  instru- 
ment, nor  against  strangers,  except  when  supported  by  other  proof  of  a 
'      long  continued  and  undisputed  possession,  in  accordance  with  the  title 
asserted. 
The  recitals  in  a  public  statute  are  admissible,  it  deems,  in  suits  between 
private  individuals,  only  as  prima  fade,  and  not  as  conclusive  evidence  of 
the  facts  therein  stated ;  per  Seldkn,  J. 
The  recitals  in  a  private  statute,  are,  in  general,  evidence  that  the  facts 
were  so  represented  to  the  legislature,  and  not  that  they  actually  existed. 
Where  such  recitals  a.ipear  to  be  based  upon  the  information  of  public 
officers  specially  changed  with  the  duty  of  ascertaining  the  truth  of  the 
representations  upon  which  the  legislature  acted,  although  they  may 
operate  as  admission*  against  the  State  or  its  subsequent  grantees,  they 
do  not  affect  those  wh j  are  in  no  manner  parties  to  them. 
A  party  relying  upon  his^rical  facts  must  produce  some  evidence  thereof 
to  the  jury.    The  court,  lpon  appeal  from  a  non-suit,  will  not  take  judi- 
cial notice  of  such  matter  which  was  not  presented  upon  the  trial 
Whether  an  historical  work  nay  be  read  in  evidence  while  its  author  is 
living  and  might  be  called  as  a  witness,  Quart. 

!A  local  history,  e.  g.,  that  of  Herkimer  county,  is  not,  it  seems,  admissible 
evidence.  To  warrant  its  introduction,  it  must  relate  to  such  facts  as  are 
of  a  public  and  general  nature,  and  of  interest  to  the  whole  State. 
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That  the  letters  patent  for  the  Royal  Grant,  a  tract  including  many  thou- 
sand acres  and  now  occupied  by  several  thousand  persons,  were  buried 
in  the  ground  by  the  descendants  of  the  patentee  during  the  Revolution 
and  thus  perished  by  decay,  is,  it  seems,  a  fact  which  from  its  nature 
and  the  necessity  of  the  case  may  be  proved  by  tradition. 

Such  evidence,  however,  is  inadmissible  without  proof  that  the  residents 
upon  the  Royal  Grant  generally  held  their  possessions  and  claimed  thei/ 
titles  under  the  alleged  patent,  and  thus  had  an  interest  in  acquainting 
themselves  with  its  history.  • 

Jackson  v.  Lunn  (3  John.  Ca.,  109) ;  Doe  v.  Phelp*  (9  John.,  169),  and 
Jackson  v.  Lamb  (7  Cow.,  431),  considered  and  distinguished. 

Appeal  from  the  Supreme  Court.  Ejectment  for  land  in 
Herkimer  county  described  as  being  part  of  Susanna  John- 
son's three  thousand  acre  tract,  in  the  fourth  allotment  of  the* 
Royal  Grant  Upon  the  trial  before  Mr.  Justice  Pratt  and  a 
jury,  the  plaintiffs  read  in  evidence  an  exemplified  copy  of  the 
will  of  Sir  William  Johnson,  dated  January,  27,  1774,  and 
which  was  proved  before  the  surrogate  of  Tryon  county  in 
July,  1774.  This  will  recited  that  "his  present  majesty 
George  the  Third,  waa  graciously  pleased,  as  a  mark  of  his 
favour  and  regard,  to  give  me  a  patent  under  the  great  seal  for 
the  tract  of  land  now  called  Kingsland."  It  devised  to  different 
persons  ninety-two  thousand  acres  of  that  tract,  designating  it 
as  Kingsland,  or  the  Royal  Grant.  Among  the  devisees  were  the 
eight  natural  children  of  Sir  William  by  his  housekeeper  Mary 
Brant,  an  Indian  woman.  Susanna,  one  of  these  children,  was 
the  devisee  of  three  thousand  acres,  and  the  plaintiffe  proved 
a  chain  of  conveyances  by  her  and  her  grantees,  one  of  which, 
dated  April  1st,  1797,  was  to  James  Cochran,  who  conveyed 
to  the  father  of  the  plaintiffs.  They  also  proved  that  fruit- 
less search  had  been  made  for  the  patent  to  Sir  William  John- 
son, or  a  copy  thereof,  in  all  the  State  offices  in  Albany,  and  in 
various  other  public  offices  in  this  State.  They  then  called  Mr. 
Ford,  who  testified  that  he  was  a  counsellor  at  law,  had  resided 
in  Herkimer  county  forty  years,  and  had  been  conversant  with 
titles  and  real  property  in  that  county.  He  knew  the  tract  of 
land  designated  as  the  Royal  Grant,  which  included  several  town* 
and  parts  of  towns,  and  knew  the  tradition  current  amon|C*V** 
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settlers  on  that  tract  concerning  the  letters  patent  The  plain* 
tiffs  then  proposed  to  ask  him,  "what  is  reported  among  the 
settlers  of  this  tract  to  have  been  the  disposition  made  of  the 
instrument  of  letters  patent?"  The  testimony  was  excluded, 
and  the  plaintiffs  took  an  exception. 

The  plaintiffs  then  read  in  evidence  two  statutes  of  this 
State.  One,  an  act  for  the  relief  of  Jacob  Merkle  and  others, 
passed  February  26,  1797  (3  Greenleaf,  271),  recites  that  "  it 
is  represented  to  the  legislature  that  the  Commissioners  of  For- 
feitures for  the  Western  District  of  this  State  have,  by  mistake, 
sold  certain  lands  in  the  Boyal  Grant,  belonging  to  the  estates  of 
Peter  Johnson,  the  natural  son  of  Sir  William  Johnson,  Baro- 
net, deceased,  as  a  part  of  the  forfeited  estate  of  Sir  John  John- 
son, Baronet,  which  lands  did  of  right  belong  to  Susanna 
Johnson  (and  others  named)  the  surviving  brothers  and  sisters 
of  the  said  Peter  Johnson  as  devisees  of  the  said  Sir  William 
Johnson,  deceased."  It  further  recited  that  three  of  such  sisters 
had  been  convicted  of  adhering  to  the  enemy  and  their  estates 
forfeited,  and  that  no  record  of  such  conviction  and  forfeiture 
existed  against  the  other  four,  of  whom  Susanna  was  one.  It 
provided  for  the  payment  of  four-sevenths  of  the  proceeds  of 
the  sales  of  such  land  to  certain  purchasers  from  Susanna  and 
the  other  heirs  of  Peter  Johnson  who  were  not  convicted  of 
adhering  to  the  enemy,  provided  the  Attorney-General  exam 
ined  their  title  and  certified  its  validity.  James  Cochran  was 
named  as  one  of  these  alleged  purchasers. 

The  other  act  was  of  a  similar  character,  passed  March  31, 
1798  (Andrews,  480).  The  plaintifls  here  rested,  and  being 
nonsuited  took  an  exception.  Judgment  upon  the  nonsuit 
having  been  affirmed  at  general  term  in  the  fifth  district,  the 
plaintiffs  appealed  to  this  court 

David  Dudley  Field,  for  the  appellants, 

argued,  among  other  things,  that  the  courts  should  take  judicial 

notice  that  there  was  a  patent  from  the  British  Crown,  before 

the  Revolution,  of  a  tract  of  land  known  as  the  Boyal  Grant. 

*<Hg  referred,  in  addition  to  the  statutes  read  in  evidence  upon 
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the  trial,  to  several  other  laws  which  assume  or  recognize  the 
ownership  by  Sir  William  Johnson  of  a  large  tract  called 
the  Royal  Grant,  and  that  it  had  been  devised  by  him  and  the 
title  of  some  of  the  devisees  forfeited  to  the  People  of  this  State 
by  reason  of  their  treasonable  adherence  to  the  Crown  during 
the  Revolution.  These  he  insisted  were  recognitions  by  the 
people  of  this  State,  the  fountain  of  all  titles  not  derived  from 
previous  royal  grants,  that  such  a  title  had  vested  in  the  devi- 
sees of  Sir  William  Johnson,  which  was  good  against  the  People, 
except  so  far  as  the  land  had  been  forfeited  by  attainder.  He 
also  cited  some  of  the  documents  relating  to  the  Colonial  His- 
tory of  this  State  published  by  order  of  the  legislature,  refer- 
ring to  the  Royal  Grant  He  read  from  Benton's  History  of 
Herkimer  county  to  show  the  extent  and  population  (several 
thousands)  of  the  Royal  Grant,  and  a  prevailing  tradition 
among  its  occupants  of  the  manner  in  -which  the  title  had 
been  acquired  and  the  way  in  which  the  letters  patent  had 
been  destroyed,  viz. :  that  having  been  buried  in  the  earth  by 
the  heirs  of  Sir  William  Johnson  during  the  Revolution,  they 
had  decayed  and  crumbled  into  illegible  fragments.  Finally, 
he  produced  a  duly  authenticated  copy  from  the  public 
records  office  in  London  of  the  original  letters  patent,  which 
were  discovered,  since  the  argument  in  the  Supreme  Court,  to 
lave  been  there  recorded, 

Francis  Keman,  for  the  respondent 

Sblden,  J.  The  first  question  presented  by  this  case  is, 
whether  it  was  sufficiently  established  upon  the  trial,  that  Sir 
William  Johnson,  prior  to  his  death  in  1774,  was  the  proprie- 
tor of  a  tract  called  the  Royal  Grant,  situated  in  the  now  county 
of  Herkimer,  and  embracing  the  premises  in  controversy. 
His  title  was  claimed  to  have  been  derived  from  a  grant  directly 
from  the  British  Crown. 

For  the  purposes  of  this  question  I  shall  assume,  that  the 
plaintifls  had  made  all  the  search  for  the  original  grant  of 
letters  patent  which  the  law  requires ;  that  they  were  not  bound 
Smith.— Vol.  YH  21 


210     CASES  IN  THE  COURT  OF  APPEALS. 

McKinnon  v.  Bliss. 

to  resort  to  the  government  records  in  London,  and  that  the 
proof  on  that  subject  was  sufficient,  to  entitle  them  to  give 
secondary  evidence  of  such  grant.  If  then  the  evidence  given 
on  that  subject)  taken  in  connection  with  facts  and  circumstan- 
ces of  which  the  court  was  authorized  to  take  judicial  notice, 
was  sufficient  to  show  prima  facie  that  the  grant  or  patent  in 
question  had  ever  existed,  the  nonsuit  was  wrong,  and  the 
judgment  should  be  reversed. 

The  only  evidence  actually  introduced  upon  the  trial,  having 
any  bearing  upon  the  question,  consisted  in  the  recitals  con 
tained  in  the  will  of  Sir  William  Johnson,  and  the  two  acts  ot 
the  legislature  passed  respectively  in  February,  1797,  and  March, 
1798.  No  other  evidence  was  given  or  offered,  having  any 
tendenoy  to  establish  the  existence  of  the  patent ;  unless  some 
slight  weight  be  attached  to  the  fact  stated  by  Mr.  Ford,  that 
there  is  a  tract  in  Herkimer  county,  known  as  the  Royal  Grant 
To  establish  that  such  a  grant  was  made,  therefore,  the  counsel 
for  the  plaintiff  relies :  First,  upon  the  recitals  in  the  will. 
Secondly,  upon  the  two  statutes  read  in  evidence ;  and  Thirdly, 
upon  the  public  history  of  the  period  in  which  Sir  William 
Johnson  lived,  and  especially  upon  a  manuscript  'memorial 
addressed  to  the  King,  and  dated  in  1776,  published  in  the 
Colonial  History  of  this  State  (vol.  7,  p.  839),  in  which  Sir 
William  prays  for  a  grant  of  the  tract  in  question,  of  which 
history,  memorial,  &c.,  the  counsel  claims  the  court  should  take 
judicial  notice.  As  the  force  of  each  of  these  items  of  evidence 
depends  upon  considerations  and  principles  peculiar  to  itself 
they  must  be  separately  examined. 

The  will  read  upon  the  trial  recites  or  rather  assumes  that 
the  testator  owned  the  tract  called  the  Royal  Grant,  or  Kings- 
land.  Is  this  any  evidence  of  such  ownership,  in  favor  of 
those  claiming  under  the  will  ? 

The  general  rule  in  regard  to  recitals  in  deeds  or  other 
instruments  is,  that  they  are  evidence  against  the  parties  exe- 
cuting such  deeds  or  instruments,  and  those  who  claim  under 
them,  but  not  in  their  favor.    The  admissibility  of  the  recital 
depends  upon  the  same  principles  as  the  admissibility  of  a 


t 
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declaration  of  the  party  executing  the  instrument.  Such  reci- 
tals, therefore,  are  in  general  no  evidence  against  third  persons, 
who  are  strangers  to  the  deed  or  instrument  in  which  they  occur. 

It  is  true,  that  an  exception  has  sometimes  been  admitted,  in 
cases  where  the  inquiry  relates  to  transactions  of  an  ancient 
date,  and  where,  in  consequence  of  the  loss  or  destruction,  from 
the  lapse  of  time  or  other  causes,  of  better  evidence,  it  became 
necessary  to  resort  to  that  of  a  secondary  character.  A  refer- 
ence, however,  to  a  few  of  the  cases  of  this  class  will,  I  think, 
show  that  they  differ  from  this  in  an  essential  particular. 

In  the  case  of  Doe  v.  Phelps  (9  John.,  169),  a  deed  executed 
in  1767,  by  one  of  several  patentees  of  a  tract  of  land  in  Otsego 
county,  in  which  one  of  the  grantors  assumed  to  execute,  not 
only  for  himself  but  as  attorney  for  eight  other  persons,  was 
treated  as  affording  of  itself  sufficient  evidence  of  the  execu- 
tion of  the  necessary  power  of  attorney.  But  it  was  further 
proved  in  that  case,  that  the  lots  in  this  patent  generally  were 
held  under  titles  derived  through  this  deed ;  and  a  witness 
testified,  that  the  defendant  did  not  pretend  to  claim  any  title 
to  the  premises.  Reliance  was  placed  upon  these  facts,  and 
the  court  said :  "  After  a  lapse  of  forty-four  years,  and  when 
the  possessions  have  gone  along  with  the  deed,  to  Van  Dam,  and 
where  no  pretence  of  claim  in  opposition  to  that  deed  has  been 
heard  of,  the  execution  of  the  power  of  attorney  recited  in  the 
deed  of  1767  may  reasonably  be  presumed." 

So  in  Jackson  v.  Lamb  (7  Cow.,  431),  where  the  mutilated 
fragments  of  an  ancient  lease,  dated  in  1774,  which  recited 
that  it  was  given  in  order  to  support  a  release,  were  allowed  to  j 
go  to  the  jury  as  evidence  of  the  execution  of  the  release,  but  \ 
only  in  connection  with  proof  of  possession  in  accordance  with 
the  release  claimed.    Upon  the  motion  for  a  new  trial  Savage,  ♦ 
Ch.  J.,  said  :     "  The  facts,  are  certainly  sufficient  to  warrant  the* 
presumption  of  a  release.    The  lease  for  a  year,  preserved  for 
a  long  time  among  Campbell's  papers,  ihepossession  of  forty  years, 
upon  part  of  lot  No.  1,  and  the  possession  of  other  lots  in  the 
patent  belonging  to  the  same  right,  are  abundantly  sufficient 
to  authorize  the  presumption," 
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But  the  case  which  goes  as  far  perhaps  as  any  other  to  sup- 
port the  position  taken  here,  is  that  of  Jackson  v.  Lunn  (3 
John.  Ca.,  109).  The  action  was  ejectment  for  a  lot  of  land 
in  the  county  of  Montgomery.  A  patent  had  been  granted  to 
several  persons  in  August,  1736,  for  fourteen  thousand  acres 
of  land,  including  the  lot  in  dispute.  The  lessees  of  the  plain- 
tiff  were  permitted  to  prove  that  their  ancestor,  Sir  Peter  War- 
ren, who  was  not  one  of  the  original  patentees,  claimed  in 
17S6  to  own  the  whole  tract,  and  executed  a  large  number  of 
leases  in  that  year,  in  which  he  asserted  such  ownership.  But 
it  was  further  proved  that  Sir  Peter  continued  to  exercise  acts 
of  ownership  of  the  property  until  the  time  of  his  death,  and 
that  his  heirs  did  the  same  after  his  death,  and  that  his  title 
and  that  of  his  heirs  was  acknowledged  by  the  tenants  upon 
the  patent,  and  remained  undisputed  until  after  the  year  1788. 
Under  these  circumstances,  the  court  held  that  a  conveyance 
from  the  original  patentees  to  Sir  Peter  Warren  might  be  pre- 
sumed. 

That  case  bears  a  close  resemblance  to  the  present,  in  this, 
viz. :  The  heirs  there  were  suffered  to  avail  themselves,  as  evi- 
dence, of  an  assertion  of  title  made  in  a  document  signed  by 
their  ancestor.  But  the  difference  in  other  respects  is  wide. 
There  the  assertion  of  the  ancestor  was  sustained  by  possession 
under  an  undisputed  claim  of  title  for  nearly  fifty  years;  and 
here  there  is  no  proof  of  possession  for  a  single  day. 

These  cases  illustrate  the  rule  on  this  subject,  which  is,  that 
assertions  of  title,  or  claims  of  ownership  made  in  deeds  or  wills, 
may  in  some  rare  cases  be  evidence  in  favor  of  persons  claim- 
|  ing  under  the  grantor  or  testator  by  whom  such  deed  or  will 
was  executed,  but  only  in  connection  with  other  proof  of  a 
>  long  continued  and  undisputed  possession,  in  accordance  with 
the  right  or  title  claimed.  Here  there  was  no  such  proo£  and 
I  see  nothing  to  take  this  case  out  of  the  general  rule,  that 
recitals  or  assertions  contained  in  any  deed  or  other  written 
instrument,  are  never  evidence  in  favor  of  the  party  who  exe- 
cutes the  deed,  &c:,  or  any  person  claiming  under  him,  nor 
against  strangers. 
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The  next  question  is,  whether  the  two  acts  of  the  legislature 
read  in  evidence,  afforded  any  proof  of  ,the  existence  of  the 
grant 

That  the  preambles  to  public  statutes  are  admissible  in  suits 
between  private  individuals,  as  evidence  of  the  facts  recited  in 
them,  may  perhaps  be  conceded  (Bex  v.  Sutton,  4  M.  &  S.f 
532) ;  although  in  such  cases  the  evidence,  I  apprehend,  is 
prima  facie  tfnly,  and  not  conclusive.  But  private  statutes  have 
never  been  held  admissible  against  partied  in  no  way  connected 
with  such  statutes.  Evidence  of  this  description  was  rejected 
by  the  Court  of  King's  Bench  in  the  case  of  Brett  v.  Beaks  (1 
Mood.  &  Mai.,  416),  although  the  act  in  that  case  expressly 
provided,  that  it  "should  be  deemed  and  taken  to  be  a  public 
act,"  and  should  be  "judicially  taken  notice  of  as  such  by  all 
judges,  justices  and  others,  without  being  specially  pleaded." 

The  objections  to  such  evidence  are  well  stated  in  the  case 
of  Elmendorfv.  Carmichael  (3  Litt  R,  472).  The  court  there 
say :  "  The  facts  recited  in  the  preamble  of  a  private  statute, 
may  be  evidence  betwqpn  the  Commonwealth  and  the  applicant 
or  party  for  whose  benefit  the  act  passed.  But  as  between  the 
applicant  and  another  individual  whose  rights  are  affected,  the 
facts  recited  ought  not  to  be  evidence.  ******  Once 
adopt  the  principle  that  such  facts  are  conclusive,  or  even  prima 
facte  evidence  against  private  rights,  and  many  individual  con- 
troversies may  be  prejudiced  and  drawn  from  the  functions  of 
the  judiciary,  into  the  vortex  of  legislative  usurpation.  *  * 
*  *  *  #  *  guc]1  a  preamble  is  evidence  that  the  facts 
1  were  so  represented  to  Hie  legislature,  and  not  that  they  really 
[existed." 

All  who  are  familiar  with  the  general  course  of  legislation, 
will  readily  concur  in  the  conclusion  arrived  at  in  this  case.  It 
is  true,  that  in  the  case  before  us,  we  have  much  greater  reason 
to  place  confidence  in  the  accuracy  of  the  facts  recited  and 
assumed  in  the  acts  read  in  evidence,  than  in  the  case  of  most 
private  acts;  for  the  reason  that  here  was  a  body  of  public 
officers  called  the  Commissioners  of  Forfeitures,  whose  special 
duty  it  was  to  inquire  into  and  ascertain  the  truth  of  the  rep- 
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resentation  upon  which  the  legislature  acted.  Still,  the  princi- 
ple is  not  changed.  The  acts  are  res  inter  alios  acta,  and  cannot 
affect  those  who  are  in  no  manner  parties  to  them.  Under 
certain  circumstances  these  acts  might  have  been  very  satisfac- 
tory evidence  in  this  case.  They  would  undoubtedly  operate 
as  admissions  by  the  People  of  the  State  that  the  tract  known 
as  the  Eoyal  Grant  did  belong  to  the  devisees  of  Sir  William 
Johnson.  If,  therefore,  it  appeared  that  the  defendant  claimed 
by  virtue  of  a  title  derived  from  the  State  since  the  Revolution, 
the  evidence  would  have  been  admissible  against  him.  But 
this  feet  cannot  be  presumed.  Grants  may  have  been  made  by 
the  King,  or  by  the  Colonial  Governors,  to  other  persons  as 
^ell  as  to  Sir  William,  under  some  of  whom  the  defendant 
may  claim.  There  is  neither  fact  nor  circumstance  in  the  case 
from  which  anything  can  be  inferred  on  this  subject;  and  the 
burden  rested  upon  the  plaintifls  to  show  the  proof  admissible. 
The  acts  in  question  therefore,  if  objected  to,  could  not  have 
been  read  in  evidence ;  and  although  read  without  objection, 
they  prove  nothing  as  against  the  defendant 

The  plaintiffs'  title,  therefore,  derives  no  support  from  the 
proof  actually  given  upon  the  trial;  and  it  only  remains  upon 
this  branch  of  the  case,  to  see  whether  the  historical  evidence 
relied  upon  is  sufficient  to  establish  it. 

There  are  several  very  conclusive  objections  to  this  evidence. 
In  the  first  place,  it  was  not  introduced  or  offered  upon  the 
trial.  "u'here  are  no  doubt  cases  in  which  courts,  upon  ques- 
tions addressed  to  them,  may  take  judicial  notice  of  matters  oft 
general  history  and  of  public  and  universal  notoriety,  which ' 
admit  of  no  dispute.    But  upon  the  trial  of  issues  of  fact  by  a  t 
jury,  if  reliance  is  placed  irJ)on  any  matters  of  this  sort,  some 
evidence  of  them  must  be  adduced.f~In  all  the  early  cases  on 
the  subject,  the  histories  relied  upon  were  produced  at  the  triaL 
Thus  in  the  case  of  St.  Catharine's  Hospital  (1  Vent,  149), 
where  the  question  was,  as  to  the  right  of  a  Queen  Dowager 
to  appoint  a  master  of  the  hospital ;  it  having  been  decided  in 
4  Edw.,  8,  that  she  had  no  such  right,  Lord  Hale  allowed  it  to 
be  "shown  out  of  Speed's  Chronicles,  produced  in  court,  that 
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Queen  Isabel  was  under  great  calamity  and  oppression,  and 
what  was  then  determined  against  her,  was  not  so  much  from 
the  right  of  the  thing  as  the  iniquity  of  the  times."  So  in  the 
case  of  Lord  Brounher  v.  Sir  R.  Atkins  (Skin.,  14),  "Speed's 
Chfonicles,  was  given  in  evidence,  to  prove  the  death  of  Isabel, 
Queen  Dowager  of  Edward  2." 

This  point  was  directly  considered  by  the  Court  of  Appeals 
of  Virginia,  in  the  case  of  Gregory  v.  Baugh  (4  Rand.,  611), 
which  was  an  action  brought  by  Baugh  to  recover  his  freedom. 
The  case  turned  upon  the  question,  whether*fhe  plaintiff  was 
of  Indian  descent;  and  the  judge  at  the  trial  had  charged  the 
jury,  that  "it  was  a  question  to  be  decided  upon  probabilities  and 
circumstances,  among  which  it  was  lawful  for  the  jury  to  con- 
sider facts  connected  with  the  history  of  the  country >  as  if  formally 
proved  to  them." 

Judge  Carr,  in  delivering  the  opinion  of  the  court,  after  quot* 
ing  this  part  of  the  charge,  says:  "This  I  presume  cannot 
meXn,  that  the  jury  are  to  consider  such  facts  as  if  formally 
proved,  when  proved;  but  that  without  proof  they  are  to  con- 
sider them  as  if  formally  proved ;  that  is,  that  each  juror  might 
take  any  facts  as  formally  proved,  which  he  may  have  heard 
of  in  a  way  to  satisfy  his  mind,  and  might  consider  as  con- 
nected with  the  history  of  the  country.  If  this  be  the  mean- 
ing, it  is  contrary  to  law ;  for  it  is  laid  down  in  all  the  books, 

that   thAirftjnngt.    frp    anmA    prnnf  adrhinpd    nf  Viiotnri/>Ql    IWg  » 

There  is  no  doubt,  I  think,  that  the  rule  is  as  here  stated*  That 
it  should  be  so,  is  obvious ;  not  only  in  order  that  the  jury 
may  all  be  equally  possessed  of  the  evidence  from  which  their 
conclusions  are  to  be  drawn,  but  that  the  filets  upon  which  their 
conduct  is  based  may  be  known. 

Another  objection  to  this  evidence  is,  that  Benton's  History 
of  Herkimer  County,  from  which  most  of  the  facts  relied  upon 
are  drawn,  would  not  have  been  admissible  in  evidence  if 
offered  upon  the  trial.  First,  it  is  doubtful  whether  any  his- 
torical work  can  be  read  in  evidence,  while  the  author  is  living, 
and  can  be  called  as  a  witness  to  state  the  sources  of  his  know- 
ledge.   (Morris  v.  Lessee  of   Harmer's  heirs,  7  Peters,   564.) 
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Another  objection  is,  that  it  was  not  a  general,  but  a  mere 
local  history.  In  the  case  of  Evans  v.  Getting  (6  Carr.  k  Payne, 
586),  where  the  question  was  as  to  the  boundaries  between  two 
counties,  the  plaintiff  proposed  to  read  from  Nichol's  History 
of  Brecknockshire  to  show  the  boundaries  of  that  county  ,•  but 
Baron  Alderson,  before  whom  the  trial  was  had,  said :  "  This 
is  a  history  of  Brecknockshire.  The  writer  of  this  history 
probably  liad  the  same  interest  in  enlarging  the  boundaries  of 
the  county,  as  any  other  inhabitant  of  it.  It  is  not  like  a 
general  history  of  Wales.  I  shall  not  receive  it"  It  may 
with  equal  propriety  be  said  here,  the  writer  of  Benton's  His- 
tory may  have  had  an  interest  in  establishing  the  title  to  the 
Eoyal  Grant  TViia  yjpd  nf  "Ylfl«npe  ifl  only  received  from 
jKjcessity,  and  should  be  strictly  guarded. 

But  a  more  conclusive  objection  to  any  mere  historical  evi- 
dence in  this  case  is,  that  such  evidence  is  only  admissible  to 
prove  facts  of  a  general  and  public  nature ;  and  not  those  which 
concern  individuals  or  mere  local  communities.  In  the  ca&  of 
Staines  v.  Burgesses  of  Droitwitch  (1  Salk.,  281),  Camden's  Brit- 
tania  was  offered  in  evidence  upon  a  question  as  to  the  custom 
of  Droitwitch ;  but  the  court  refused  to  receive  it,  holding  that 
"  a  general  history  might  be  given  in  evidence  to  prove  a  mat- 
ter relating  to  the  kingdom  in  general,  because  the  nature  of  the 
thing  requires  it,  but  not  to  prove  a  particular  right  or  custom." 
So  in  the  case  of  Morris  v.  Lessee  of  Harmer's  heirs,  supra,  the 
court  saysc  "Historical  facts  of  general  and  public  notoriety, 
may  indeed  be  proved  by  reputation ;  and  reputation  may  be 
established  by  historical  works  of  known  character  and  accu- 
racy." So  in  a  late  case  in  this  State,  viz. :  Bogardus  v.  Trinity 
Church  (4  Sand.  Ch.  R,  633,  724),  the  Vice-Chancellor,  speak- 
ing of  evidence  derived  from  public  records,  statutes,  legisla- 
tive journals,  historical  works,  &c.,  says  that  it  is  "restricted 
as  to  historical  evidence  to  facts  of  a  public  and  general  nature." 
There  is  indeed  no  doubt  that  it  is  strictly  confined  to  facts  of 
this  sort.  History  is  only  admissible  to  prove  history,  that  is, 
such  facts  as  being  matters  of  interest  to  a  whole  people,  are 
usually  incorporated  in  a  general  history  of  the  state  or  nation. 
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The  historical  evidence  relied  upon,  therefore,  even  had  it  been 
offered  upon  the  trial,  could  not  have  been  received,  with  the 
exception  perhaps  of  the  memorial  of  Sir  William  Johnson  to 
the  King,  published  in  volume  7  of  the  Colonial  History  of  the 
State.  I  am  inclined  to  think,  that  had  a  proper  foundation 
been  laid  for  the  introduction  of  this  document,  by  showing, 
that  the  tract  known  as  the  Royal  Grant  had  been  generally 
possessed  and  occupied  from  the  time  of  Sir  William's  death, 
under  a  claim  of  title  derived  from  him,  that  both  this  memo- 
rial and  the  will  of  Sir  William  would  not  only  have  been 
admissible,  but  sufficient  perhaps  to  authorize  the  jury  to  pre- 
sume that  a  patent  had  been  issued  pursuant  to  the  prayer  of 
the  memorial.  But  such  a  document  must  clearly  be  intro- 
duced upon  the  trial;  and  could  no  more  be  taken  notice  of 
without  proof,  than  the  patent  itself,  if  one  was  issued  pursuant^ 
to  its  request  The  conclusion  from  these  views  is,  that  there 
was  no  evidence  actually  introduced  upon  the  trial,  nor  any 
which  the  jury  had  a  right  to  consider,  which  has  any  ten- 
dency to  establish  the  fact  that  the  grant  in  question  had  eveif  / 
been  made. 

The  only  remaining  question  is,  whether  the  court  erred  in 
rejecting  the  question  put  to  the  witness  Ford,  in  respect  to  the 
common  report  among  the  settlers  upon  the  Royal  Grant,  as  to 
the  disposition  which  had  been  made  of  the  letters  patent. 

The  answer  to  this  question,  if  admitted,  would  have  been 
wholly  immaterial,  unless  accompanied  by  proof  that  the  patent 
had  once  existed ;  and  no  such  proof  was  given.  But  as  it  may 
be  said  that  when  this  question  was  asked  and  rejected  the 
proof  was  not  closed,  and  that  if  the  answer  had  been  received, 
the  plaintiff  might  afterwards  have  given  evidence  of  the  exe- 
cution 01  the  letters  patent,  I  will  briefly  consider  the  point. 

That  hearsay  or  reputation  is  admissible  as  evidence,  upon 
questions  of  pedigree  or  family  relationship,  and  also  upon 
questions  respecting  the  boundaries  of  lands,  is  a  familiar 
doctrine.  But  there  are,  no  doubt,  other  cases  in  which  the 
same  kind  of  evidence  may  be  received,  for  the  purpose  of 
establishing  a  mere  private  right,  when  the  fact  to  be  proved 
Smith.— Vol.  VII.  28 
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k  one  of  a  quasi  public  nature,  that  is,  one  which  interests  a 
multitude  of  people,  or  an  entire  community ;  and  it  seems  to 
me  that  this  case  is  one  that  might  fairly  be  considered  as  fall- 
ing within  the  latter  class.    The  Royal  Grant,  as  it  is  called,  is 

.  an  extensive  tract,  embracing  an  entire  township  and  parts  of 
several  others ;  and  everything  relating  to  the  original  docu- 
ment upon  which  the  title  depended,  would  necessarily  affect 
the  interests  of  every  occupant  of  the  tract  Again,  the  fact 
sought  to  be  proved,  via.  i  the  burying  in  the  ground,  by  the 
descendants  of  Sir  William  Johnson,  of  the  muniments  of  his 
title,  is  one  which  would  scarcely  be  susceptible  of  any  other 

Jrind  of  proof  Of  too  ancient  a  date  to  be  proved  by  eye-wit- 
nesses, and  not  of  a  character  to  be  made  a  matter  of  public 
record,  unless  it  could  be  proved  by  tradition  there  would  seem 
to  be  no  mode  in  which  it  could  be  established.  It  is  a  univer- 
sal rule,  founded  in  necessity,  that  the  best  evidence  of  which 
the  nature  of  the  case  admits  is  always  receivable.  Hence, 
had  a  proper  foundation  been  laid  for  the  proof  in  this  case,  I 
should  have  thought  it  admissible.  But  it  is  always  a  condi- 
tion to  the  introduction  of  evidence  of  reputation  in  such  cases, 
that  it  should  appear  to  come  from  persons  who  may  justly  be 
supposed  to  have  had  some  knowledge  on  the  subject  The 
doctrine  is  very  clearly  stated,  and  the  reasons  for  it  given,  by 
Professor  Greenleaf  in  his  work  upon  Evidence  (§  128).  After 
stating  that  upon  questions  of  a  strictly  public  nature  "all 
persons  must  be  presumed  conversant"  with  the  facts;  and 
hence  that  in  such  matters,  "in  which  all  are  concerned,  repu- 
tation from  any  one  appears  to  be  receivable;"  he  proceeds  to 
say:  " On  the  contrary,  when  the  feet  in  controversy  is  one 
in  which  all  the  members  of  the  community  have  not  an  inter- 
est, but  those  only  who  live  in  a  particular  district,  or  adven- 
ture in  a  particular  enterprise,  or  the  like,  hearsay  from  persons 
wholly  unconnected  with  the  place  or  business  would  not  only 
be  of  no  value,  but  altogether  inadmissible."  Again,  he  says : 
(§  137)  "  The  probable  want  of  competent  knowledge,  is  the  rea- 
son generally  assigned  for  rejecting  evidence  of  reputation,  or 
common  feme,  in  matters  of  mere  private  right" 
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In  most  cases  involving  questions  of  fact  affecting  particular 
localities,  as  towns,  counties,  manors  or  the  like,  it  would  be 
sufficient  to  show  that  the  reputation  or  tradition  offered  in 
evidence  was  derived  from  persons  inhabiting  the  particular 
town  or  district.  But  here  that  is  not  enough ;  because,  unless 
the  residents  upon  the  Royal  Grant  claim  to  hold  their  lands 
under  and  by  virtue  of  the  patent  in  question,  they  would  have 
no  special  interest  in  acquainting  themselves  with  its  history ; 
and  consequently  no  presumption  would  exist,  that  they  pos- 
sessed that  peculiar  knowledge  on  the  subject,  which  is  always 
required  in  order  to  let  in  proof  of  this  kind.  For  the  reason, 
therefore,  that  it  was  not  shown  that  the  settlers  upon  the  tract 
known  as  the  Eoyal  Grant  generally  held  their  possessions  and 
claimed  their  titles  under  Sir  William  Johnson  or  his  devisees, 
the  question  put  to  Mr.  Ford  was,  in  my  opinion,  properly 
rejected. 

The  judgment  of  the  Supreme  Court  should  therefore  be 
affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


Condit  v.  Baldwin  et  al. 


An  agent  entrusted  with  money  to  invest  at  legal  interest  exacted  a  bonus 
for  himself  as  the  condition  of  making  a  loan,  without  the  knowledge  or 
authority  of  his  principal :  Held,  that  this  did  not  constitute  usury  in 
the  principal  nor  affect  the  security  in  his  hands. 

Appeal  from  the  Supreme  Court.  Action  on  a  promissory 
note.  Defence,  usury.  On  the  trial  before  the  court  a  jury 
having  been  waived,i;he8e  facts  appeared :  The  plaintiff  resided 
in  the  State  of  New  Jersey,  and  the  defendants  at  Newark  in 
Wayne  county.  The  plaintiff  placed  in  the  hands  of  S.  K. 
"Williams,  an  attorney  and  counsellor  at  law,  also  residing  at 
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Newark,  the  sum  of  $400,  to  invest  for  her  at  lawftQ  interest. 
On  or  about  the  1st  of  May,  1851,  the  defendant  Baldwin 
made  application  to  Mr.  George  C.  Mills  also  residing  in  New- 
ark, to  procure  a  loan  for  him  for  $400,  for  two  years,  on  his 
note  with  the  other  defendants  as  sureties.  Mills  agreed  to 
make  the  effort  and  applied  to  Williams  to  obtain  the  loan. 
Williams  said  he  had  the  amount  wanted,  to  loan. for  a  lady  in 
New  Jersey,  but  he  preferred  to  loan  the  money  on  bond  and 
mortgage,  as  in  that  event  he  should  receive  to  his  advantage 
compensation  for  drawing  bond  and  mortgage  and  examining 
the  title  to  the  property  mortgaged.  Mills  stated  that  the 
money  was  wanted  on  a  note,  and  who  would  be  the  parties 
to  it,  and  that  Baldwin  had  offered  to  compensate  him  for  pro- 
curing the  loan,  and  it  was  agreed  between  Mills  and  Wil- 
liams that  if  Williams  would  lend  the  money  on  the  note  he 
should  have  $25  as  attorney's  fees.  Williams  then  agreed  to 
make  the  loan.  Mills  called  afterwards  upon  Williams  with 
the  note,  and  Williams  gave  him  his  check  for  the  $400  which 
/was  paid.  Mills  handed  Baldwin  the  $400 ;  on  being  asked  by 
him  what  were  the  charges,  Mills  replied  $40,  which  Baldwin 
^hen  paid  to  him.  Baldwin  did  not  know  how  it  was  disposed 
of  by  Mills,  who  kept  for  himself  $15,  and  paid  Williams  $25. 
Judgment  was  ordered  in  favor  of  the  plaintiff  for  the  amount 
of  the  note  and  interest,  and  on  appeal  was  affirmed  at  general 
term  in  the  seventh  district  The  defendants  appealed  to  this 
court 

Frederick  E.  Cornwdl^  for  the  appellants. 

Henry  JR.  Sdden,  for  the  respondent. 

9 

Daviks,  J.  The  statutes  of  this  State  prohibit  any  person 
from  taking  or  receiving  for  the  loan  of  money  more  than 
seven  per  cent  per  annum.  They  also  provide  that  any  person 
who  shall  pay  or  deliver  in  money,  goods,  &c.,  on  such  loan, 
any  greater  sum  than  is  thus  allowed,  may  recover  in  an  action 
against  the  person  who  shall  have  taken  or  received  the  same, 
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the  excess  of  interest  so  paid.  It  is  also  provided  that  any 
person  who  shall  receive  any  greater  interest,  discount  or  con- 
sideration than  is  prescribed,  shall  be  deemed  guilty  of  a  mis- 
demeanor, and  on  conviction  shall  be  punished  by  fine  or  im- 
prisonment, or  both.  (1  E.  S.,  772,  &c.,  §§  2,  3,  15.)  And 
by  section  5,  all  notes,  &c,  taken  on  such  usurious  loans  are 
declared  void.  In  the  present  case  it  is  not  alleged  or  pre 
tended  that  the  plaintiff  has  personally  taken  or  received  any 
illegal  interest  on  the  loan  made  to  the  defendants,  or  that  she 
had  any  knowledge,  until  the  trial  of  this  cause,  of  the  secret 
arrangement  made  by  Mills,  the  agent  of  Baldwin  the  bor- 
rower, with  Williams  her  attorney  and  agent,  whereby  the 
latter  received  a  douceur  for  his  private  and  exclusive  benefit 
The  plaintiff,  a  non-resident  of  the  State,  sends  her  money 
here  to'  invest,  according  to  the  laws  of  this  State.  All  the 
authority  given  to  Williafaas  as  her  agent  and  attorney,  to 
transact  the  business  of  his  principal  must,  in  the  absence 
of  any  counter  proof,  be  construed  to  transact  it  according  to 
the  laws  of  the  place  where  it  was  to  be  exercised.  The  law 
will  never  presume  that  parties  intend  to  violate  its  precepts. 
(Ourings  v.  HuM;  9  Peters,  607.) 

It  is  the  essence  of  an  usurious  transaction,  that  there  shall 
be  an  unlawful  and  corrupt  intent,  on  the  part  of  the  lender, 
to  take  illegal  interest,  and  so  we  must  find  before  we  can 
pronounce  the  transaction  to  be  usurious.  (Nourse  v.  Prime,  7 
John.  Ch.  Bep.,  77.)  In  Bank  of  United  States  v.  Waggener 
et  al.  (9  Peters,  399),  Story,  Justice,  in  delivering  the  opinion 
of  the  court,  says,  that  to  constitute  usury  within  the  prohibi- 
tions of  the  law  there  must  be  an  intention  knowingly  to  con- 
tract for  or  take  usurious  interest ;  for  if  neither  party  intend 
it,  but  act  bonajide  and  innocently,  the  law  will  not  infer  a  cor- 
rupt agreement  "When,  indeed,  the  contract  upon  its  very 
face  imports  usury,  as  by  an  express  reservation  of  more  than 
legal  interest,  there  is  no  room  for  presumption,  for  the  intent 
is  apparent,  res  ipsa  loquitur.  But  when  the  contract  on  its 
fece  is  for  legal  interest  only,  then  it  must  be  proved  that  there 
was  Borne  corrupt  agreement,  or  device  or  shift  to  cover  usury, 
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and  that  it  was  in  the  full  contemplation  of  the  parties.  In 
support  of  these  propositions  numerous  authorities  are  cited. 
In  this  case  there  is  nothing  on  the  face  of  the  contract,  reserv- 
ing more  than  legal  interest.  The  real  parties  to  the  transac- 
tion are  the  plaintiff  and  the  defendants ;  and  to  render  the 
transaction  usurious,  there  must  have  been  a  corrupt  agree- 
ment, an  aggregatio  mentium.  It  is  not  sufficient  that  the 
defendants  intended  to  make  it  usurious,  so  that  when  called 
on  to  return  the  money  thus  obtained  by  a  fraudulent 
device,  they  could  pay  it  by  availing  themselves  of  the  pro- 
ection  of  the  statute.  The  intention  to  take  the  usury, 
must  have  been  in  the  full  contemplation  of  the  parties, 
^ot  of  one  party  but  of  both,  to  the  transaction.  Now  we 
have  seen  that  the  plaintiff  never  intended  to  violate  the  law; 
never  authorized  any  such  violation,  and  never  knew  or  had 
any  intimation  that  her  agent  or  attorney  had  violated  it.  Can 
it  be  truly  said,  that  the  plaintiff  has  ever  made  the  usurious 
agreement,  which  it  is  essential  to  find  was  made  by  her  before 
we  can  sustain  the  defence  in  this  cause?  It  is  not  pretended 
she  made  it  herself,  but  it  is  said  it  was  made  by  her  agent 
and  therefore  it  is  her  agreement,  and  she  must  suffer  the  con- 
sequences of  his  acts.  This  is  upon  the  trite  maxim,  qui  focit 
per  alium1  facitper  se.  The  authority  given  to  the  agent  was, 
as  has  been  shown,  to  loan  her  money  at  legal  interest  and 
according  to  the  kws  of  this  State.  But  the  agent,  instead  of 
adhering  to  his  instructions,  at  the  solicitation  of  the  defendant 
Baldwin's  agent,  departs  from  these  instructions  and  violates 
the  law.  Is  this  the  act  of  the  principal,  by  which  she  can  be 
bound  ? 

If  a  master  command  his  servant  to  do  what  is  lawful  and 
he  do  an  unlawful  act,  the  master  shall  not  answer,  but  the 
servant  for  his  own  misbehavor ;  otherwise  it  would  be  in  the 
power  of  every  servant  to  subject  his  master  to  what  actions 
or  penalties  he  pleased.  (Bac.  Ab.,  title  Mast  &  Serv.  {X].)  In 
Mcldleton  v.  Fowler  (1  SaJk.,  282),  Holt,  Ch.  J.,  places  the  law 
upon  its  proper  foundation,  when  he  states  it  as  a  general  posi- 
tion, that  no  master  is  ohargeable  with  the  act  of  his  servant,  but 
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when  he  acts  in  the  execution  of  the  authority  given  him.  In 
other  words,  when  a  servant  quits  sight  of  the  object  for  which 
he  was  employed,  and  without  reference  to  his  master's  business 
or  orders,  commits  from  his  own  malice  some  willful  and  inde- 
pendent act,  he  is  no  longer  presumed  to  be  acting  in  pursuance 
of  his  general  authority  as  a  servant,  and  his  master  is  not  res- 
ponsible for  the  act  which  he  does.  The  rule  that  when  an  agent 
commits  a  wrong  in  the  transaction  of  the  business  of  his  prin- 
cipal, the  principal  is  liable  for  the  injury  produced  by  such 
wrong,  has  no  application  to  the  present  case.  That  rule  cannot 
apply  where  the  agent  when  committing  the  wrong  is  bargaining 
on  his  own  account,  for  his  own  private  advantage  exclusively, 
and  this  is  known  to  the  person  with  whom  he  is  bargaining. 
It  could  only  apply  where  the  person  dealt  with  is  deceived 
or  wronged,  which  in  no  sense  is  the  present  case.  Baldwin's 
agent  was  not  misled  or  deceived  by  any  act  of  the  plaintiff's 
agent.  He  well  knew  that  in  reference  to  the  $25,  Williams 
was  acting  and  contracting  on  his  own  behalf  and  for  his  own 
benefit  exclusively.  He  did  not  assume  in  that  matter  to  act 
for  or  represent  the  plaintiff,  or  that  what  he  was  doing  was  in 
any  manner  to  enure  to  her  benefit  or  advantage.  In  this  case, 
Williams  availed  himself  of  his  position  as  the  plaintiff's  agent, 
to  make  a  contract  on  his  own  account  and  for  his  own  indi- 
vidual benefit  In  thus  dealing  he  did  not  act  or  assume  to  act 
as  the  plaintiff's  agent  He  required  compensation  for  a  service 
which  he  alleged  he  rendered  to  Baldwin.  It  was  his  indi- 
vidual affair,  not  that  of  the  plaintiff,  and  if  it  was  a  shift  or 
device  on  his  part  to  take  and  receive  usurious  interest  \o  him- 
self on  this  loan,  he  has  subjected  himself  to  the  penalties  of 
the  statute.  (3  Hawk's  Hep.,  28 ;  Com.  v.  Frost,  5  Mass.,  53.)  It 
was  conceded  on  the  argument  that  the  plaintiff  had  not  sub- 
jected herself  to  an  indictment  for  misdemeanor :  that  she  was 
not  liable  criminaliter  for  these  acts  of  her  agent  Does  not 
this  concede  too  much  on  the  part  of  the  defendants  ?  Is  it 
not  a  concession  that  she  has  not  taken  and  received  any  usuri- 
ous interest  on  this  loan.  If  so,  how  can  it  be  contended 
that  she  has  forfeited  her  money  loaned,  so  far  as  she  is  con* 
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cerned,  legally?  The  agent  has  taken  and  received  the  gra- 
tuity or  usury,  and  not  the  principal.  To  render  the  transac- 
tion  usurious  as  to  this  plaintiff,  we  have  to  establish  that  she 
took  and  received  the  unlawful  interest,  and  from  this  fact 
we  infer  the  corrupt  intent.  Now  in  the  present  case  it  is 
undeniable  that  Williams  himself  took  and  received  the  $25, 
•  paid  for  alleged  services  rendered  by  him.  If  he  took  it  and 
received  it  as  the  plaintiff's  agent,  then  h6  took  and  received  it 
for  her  and  as  her  money.  But  on  the  facts  disclosed  in  this 
case,  can  it  be  for  a  moment  contended  that  the  plaintiff  could 
have  recovered  this  money  from  Williams  as  so  much  money 
paid  to  him  for  her  use?  Clearly  not  Again,  by  the  third 
section  of  the  statute  cited  (supra),  it  is  provided  that  if  any 
person  shall  pay  any  greater  sum  for  the  loan  of  money  than 
is  allowed  by  law,  he  may  recover  such  excess  beyond  the 
legal  rate  of  interest  in  an  action  against  the  person  who  shall 
have  taken  and  received  the  same.  Baldwin  had  an  action, 
therefore,  to  recover  this  exoess ;  but  against  whom  could  he 
have  maintained  it?  Certainly  not  against  the  plaintiff.  She 
never  took  or  received  it  Her  agent  was  never  authorized  to 
take  and  receive  it  On  no  principle  could  the  action  have 
been  maintained  against  her ;  and  it  is  equally  clear  that  it  could 
have  been  against  Williams,  if  it  was  a  shift  to  cover  usury, 
for  he  was  the  person  who  took  and  received  it,  and  retained  it 
and  applied  it  to  his  own  use.  We  think  these  tests  conclu- 
sively show,  that  the  plaintiff  did  not  take  or  receive,  or  agree 
to  take  or  receive  on  this  loan  of  $400,  any  greater  sum  than  the 
legal  rate  of  interest,  and  that  the  defence  of  usury  is  not  sus- 
tained. 

But  it  is  urged  with  great  earnestness  and  ability,  that  the 
plaintiff  by  accepting  the  note  and  commencing  this  suit  upon 
it,  has  ratified  all  the  acts  of  her  agent,  connected  with  the  loan 
and  attendant  upon  its  inception.  We  have  looked  carefully 
at  all  the  authorities  cited  by  the  learned  counsel  for  the  defend- 
ants, and  we  think  they  fail  to  sustain  the  proposition  contended 
for.  The  plaintiff  by  receiving  and  accepting  the  note  for  the 
amount  of  her  money,  and  whioh  she  loaned  through  her  agent, 
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only  ratified  the  contract  of  loan  at  the  rate  of  interest  expressed 
in  the  note.  She  had  no  knowledge  o£  and  cannot  be  held  to 
have  ratified  the  payment  by  Baldwin's  agent  to  Williams,  of 
the  $25,  usuriously  by  him  taken  as  is  said.  We  think  the 
cases  fully  sustain  this  view  of  the  plaintiff's  act,  in  receiving 
the  note  and  commencing  suit  thereon. 

When  an  act  is  done  for  another,  by  *  person  not  assuming 
to  act  for  himself  but  for  such  other  person,  though  without 
any  precedent  authority  whatever,  it  becomes  the  act  of  the 
principal  if  subsequently  ratified  by  him.  In  that  case  the 
principal  is  bound  by  the  act,  whether  it  be  for  his  detriment 
or  his  advantage,  and  whether  it  be  founded  on  contract  or 
tort,  to  the  same  extent  and  with  all  the  consequences  as  if 
done  by  previous  authority.  But  when  the  agent  did  not 
assume  to  act  for  another,  but  acted  for  himself  and  for  his 
own  benefit,  a  subsequent  ratification  does  not  bind  the  prin- 
cipal {Wilton  v.  Tumman,  6  Man.  4  Gr^  238.)  Where  a 
landlord  authorized  a  bailiff  to  distrain  for  rent  due  from  his 
tenant,  directing  him  not  to  take  anything  except  on  the 
demised  premises,  and  the  bailiff  distrained  cattle  of  another, 
supposing  them  to  be  the  tenant's,  beyond  the  boundary  of  the 
faro,  and  the  cattle  thus  taken  were  sold,  and  the  landlord 
received  die  proceeds,  the  landlord  was  held  not  to  be  liable 
in  trover  for  the  value  of  the  cattle,  unless  it  was  found  that  he 
ratified  the  act  of  the  bailiff  with  knowledge  of  the  irregu* 
larity,  or  chose  without  inquiry  to  take  the  risk  upon  himself 
and  to  adopt  the  whole  act;  and  it  was  also  held  that  by 
adopting  and  ratifying  what  he  had  authorized,  he  did  not 
adopt  and  ratify  the  unauthorized  acts  of  his  agent  In  Bush 
▼.  Buckingham  (2  Ventris,  83),  the  plaintiff  made  a  loan  of 
£50,  at  a  legal  rate  of  interest  She  referred  the  borrower  to 
her  scrivener  who  would  draw  the  bond  to  secure  the  loan,  and 
the  scrivener,  in  error  and  against  her  will,  inclmded  therein 
more  than  lawful  interest  In  a  suit  on  the  bond  the  defendant 
interposed  the  defence  of  usury,  but  it  was  overruled  as  there 
vis  no  intent  on  her  part  to  tike  or  weiye  mqre  ;$qn  lawful 
iBittwt;  and  it  was  held  that  by  commencing  suit  on  tb*bo»4 
Smith^-Vol.  VH.  29 
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she  did  not  ratify  the  act  of  her  agent,  in  providing  for  the 
payment  of  more  than  legal  interest,  but  that  she  might  recover 
the  amount  loaned  with  lawful  interest  In  Buckley  v.  Guild- 
bank  (Cro.  Jas.,  878),  it  was  resolved  that  a  bond  given  on  the 
23d  of  May,  1817,  on  loan  of  £120  conditioned  for  the  pay- 
ment of  £132  upon  the  24th  of  May  next  ensuing,  was  for  the 
payment  of  that  sum  on  the  next  day,  and  therefore  on  its  face 
usurious,  and  it  was  held,  that  forasmuch  as  the  agreement 
is  found  to  be  to  make  the  loan  for  a  year,  and  that  the  assu- 
rances were  for  the  payment  at  the  end  of  the  year,  and  as  by 
the  scrivener's  mistake  it  is  made  payable  the  next  day,  it  is  not 
usury  within  the  statute,  for  there  was  not  any  corrupt  agree- 
ment betwixt  them,  add  the  act  of  a  stranger  shall  not  bring 
him  within  the  danger  of  the  statute,  especially  it  being  found 
that  he  did  not  require  payment  until  the  end  of  the  year. 
Neveson  v.  Whitley  (Cro.  Chas.,  601),  was  an  action  of  debt  on 
bond  for  £100,  dated  12th  July,  with  condition  for  the  pay- 
ment of  £58  at  the  end  of  six  months.  The  defendant  pleaded 
the  statute  of  usury,  and  that  the  obligation  was  void.  The 
plaintiff  replied  that  he  lent  the  money  for  a  year,  and  that 
the  defendant  should  pay  £8  for  the  forbearance  for  a  year, 
and  that  the  plaintiff  would  not  demand  it  until  the  expira- 
tion of  a  year,  and  by  the  scrivener's  mistake  it  was  made 
payable  at  the  half  year's  end,  and  he  not  knowing  thereof 
accepted  the  bond.  It  was  objected  that  this  allegation  was 
against  the  words  of  the  bond.  But  the  whole  court  held,  the 
plaintiff  might  well  make  the  allegation,  for  it  is  showing  the 
true  agreement  that  no- interest  was  to  be  paid  by  said  agree- 
ment but  such  as  stood  with  the  law.  The  case  of  Baxter  v. 
Buck  (10  Yt  Bep.,  648),  is  not  unlike  the  present  The  plaintiff; 
as  administratrix  of  William  Baxter,  held  a  note  of  $260,  made 
by  the  defendant,  and  the  same  was  presented  to  him  for  payment 
by  her  son  Portus  Baxter.  On  that  occasion  a  new  note  was 
given  by  the  defendant  for  the  same  amount)  and  the  time  of 
payment  was  agreed  to  be  extended  by  Portus  Baxter,  on 
the  defendant  agreeing  to  pay  twelve  per  cent  interest  on  the 
*mouat  of  the  note,  which  he  did  by  giving  his  note  to  Porto* 
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Baxter  for  such  interest  The  court  held  that  this  note  for  the 
usurious  interest  was  taken  by  Portiis  without  the  consent  or 
knowledge  of  the  plaintiff  and  inasmuch  as  there  was  a  bona 
fide  debt  due  to  her,  and  the  note  in  suit  was  only  for  the  just 
amount  due,  it  would  not  be  void  if  Portus  Baxter,  without  her 
consent,  received  a  note  to  himself  for  any  further  sum. 

The  appellant's  counsel  relies  with  much  confidence  upon  the 
case  of  Austin  v.  Harrington  (28  Vt  Sep.,  180).  A  careful  exam* 
ination  of  that  case  will  show  that  it  is  not  in  conflict  with 
what  was  decided  in  Baxter  v.  Buck  {supra).  In  this  case 
the  court  affirm  the  rule  laid  down  in  that,  and  say  it  was  a 
case  of  a  limited  or  special  agency,  in  which  the  employment 
was  only  for  that  single  transaction,  and  where  the  principal 
was  not  bound  by  any  act  of  the  agent,  not  expressly  autho- 
rized by  her.  The  court  say  they  have  no  occasion  to  question 
the  soundness  of  that  decision,  as  the  case  then  under  con- 
sideration was  not  one  of  that  character.  It  was  that  of 
the  dealings  of  a  general  agent  in  the  transaction  of  her 
business,  and  being  such  general  agent,  the  plaintiff  with 
full  knowledge  of  all  the  facta,  had  ratified  his  act, 

In  any  view  which  we  have  taken  of  this  case,  we  do  not  see 
that  the  $25  paid  to  Williams  was  for  the  benefit  of  the  plain- 
tiff, or  that  she  had  any  interest  whatever  in  it  While 
we  intend  to  uphold  the  law  prohibiting  the  taking  of 
usury,  in  its  integrity,  so  long  as  it  remains  on  the  statute  book, 
we  are  not  called  upon  to  punish  the  innocent,  at  the  call  of  a 
confessedly  guilty  party  who  has  enticed  her  agent  into  a  vio- 
lation of  the  statute,  which  is  now  sought  to  be  availed  of  to 
defraud  her  of  money  undeniably  hers,  and  loaned,  so  far  as 
she  is  personally  concerned,  in  good  faith,  and  upon  such  an 
agreement  on  her  part  "  as  stood  with  the  law." 

The  judgment  appealed  from  should  be  affirmed. 

Skldbxt,  Cuebke,  Wright  and  Bacon,  Js.,  concurred. 

Comstock,  Ch.  J.  (Dissenting.)  While  the  statutes  of  usury 
are  in  foroe,  they  ought  to  be  faithfully  interpreted  and  admin* 
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feter*A  by  tt*  <ttttrt  The  niecfcion  of  tfc*  case  will,  I  am 
lipjMsheirttoe,  go  frrtotwerihro*  them.  I  therefore  dissent, 
ited  proceed,  brief y  its  **ay  lie,  to  state  my  reasotas. 

The  pkiotiff  loaded  her  money  through  bet  agents  William* 
fife  was  trfcoHy  aatd  essclusrtieiy  her  agent,  because  he  perform* 
ed  no  eervioe  IrbMseever  ft*  the  borrower,  fie  performed* 
«deed,n*«^whi<&«BOtm^  He  formed 

4he  merited  eobcluion  to  fcocept  the  note  of  the  borrows  and 
fcfeBURMefe:  lie  accepted  the  note  and  advanced  the  money* 
There  Was  dimply  a  process  of  the  raiad  tff  will,  abd  the  act  of 
iendrog.  Without  these  cireumstaaoe*  no  loam  was  evermada 
If  $&&,  w  any  Mother  sum  beyefcd  lawful  interest,  oaa  be  charged 
ko  the  borrower  in  dock  a  case,  there  lis  very  little  left  of  the 
•lairs  against  wutyw 

Xt »  too  |da»  for  argument,  and,  indeed,  it  is.  not-  deftied* 
that  thfeoonteaet  was  usurious,  provided  *he  plaintiff  had  ath 
ttoris^ier  a^entioocmtiract  precisely  as  he  did.  The  agree* 
«aerit  in -brief  wae^  that  the  agent  should  lend  $400  <m  the  note 
*f  the  bosfrowei;  with  four  trther  signers  as  surges:  thattb^ 
note  should  be  given  on  interest;  and  that  the  agent  should  be 
paid  the^um  of  $25,  under  the  name  Of  an  attorney's  fee.  The 
ioaa  was  c6nsitonMited on  these  terms.  The  ncfte  waedelivered, 
the  |WK)  advanced,  *tod  $36  was  paid  back  to  the  plaintiff1* 
fcgent.  It  is  *>ot  pretended  that  the  nfcme  given  to  this  exaction 
altert  the  nature  <>f  the  traiiBactioik  It  was  Called  a  fee,  but  the 
agent  earatd  nonraoh  fofe.  He  did  nothing  which  jb  sot  dene 
%^wer^ipwTOnwhol«nds«K)ney<man<^  Ifallyoonoede 
that  the  agent  of  *  *aoney  deader  majr  also  be  employed  to 
|>eiform€e*FioeB  for  a  borrower,  tad  that«aoh  services  may  be 
lawihfy  oemftfnsated.  The*xamiiiatio*<of  a  torzower's  title, 
where  landed  ^eotfri^  is  &wreu,  is  <a  fawfliftT  oxample  of  this 
sort  But  hot  <a%ii*gle  Authority  fcto  be  found  which  holds 
that  compensation  can  be  claimed  for  services  where  the 
lendet*r  *hie>egetft  rnaqfy  feooepts  a  note  usd  advances  the 
money.  More  need  not  be  said  on  this  point,  because,  in  the 
*aqr<JUl  <4*ul^le*igui&ant  baftaeua,  no  attempt  wasjaade 
Wfttrtato  the  eeatoagron^this  theotyt  <Jfo*l**4fsNrioflifeai 
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been  interposed  to  shield  the  transaction  from  the  eondnmna? 
tion  of  the  statute. 

It  is  equally  plain  that  the  validity  or  invalidity  of  the  con* 
tract  cannot  depend  on  the  mere  mode  and  form  in  which  the 
business  was  closed  In  fact  the  $400  was  advanced,  being  the 
full  face  of  the  note,  and  the  borrower  afterwards  paid  the 
bonus  of  $25,  aa  he  had  agreed.  The  legal  aa  well  as  the,  prate 
tical  effect  of  this  was  precisely  the  same  as  if  the  $25  had 
been  retained  in  the  first  instance  and  only  $875  advanced* 
The  result  was  that  the  borrower  received  only  the  last  men* 
tioned  sum  for  his  note.  I  am  not  able  to  see  that  the  posse* 
8km  of  the  whole  sum  for  a  few  moments  or  a  few  hours  could 
benefit  him,  so  long  as  he  was  to  pay  back  a  part  ef  it  The 
usury  was  in  the  agreement  to  pay  a  bonus  over  and  above 
lawful  interest  Whether  h  should  be  deducted  out  of  the 
fund  loaned  at  the  moment  of  the  loan,  or  should  be  paid  *fe 
other  day,  could  make  no  difference.  Devices  of  this  eort  aeve* 
before  deceived  any  court 

I  think  it  material  next  to  observe  that  paly  en*  eoQtraeft 
wee  made  which  embraced  the  whole  transaction.  There  was 
no  agreement  between  the  plaintiff  though  fee*  ageat,  m$  th* 
borrower,  to  lend  $400  at  lawful  interest,  mid  then  a  separata 
and  distinct  agreement  between  the  agent  and  the  borrower  for 
the  extra  $35.  It  was  all  included  in  one  contw^  Th? 
agent  said  in  substance,  *'I  will  lend  you  the  $*Q0  i£  besides 
the  legal  interest  which  you  pay  to  my  principal,  yoi*  will  pay  tq 
me  the  sum  pf  $25."  This  was  a  single  indiyiaible  proposition, 
aod  aeeoeb  ft  was  accepted  by  the  borrower.  In  c^neide^tm 
of  the  loan  he  agreed  tp  repay  it  at  a  pertain  day  with  infcr^t, 
and  he  agreed  ajeo  to  pay  $25  mprp  tp  the  lender^  agent, 
Here  waa  one  coniideratioa  and  pne  agreemept,  That  agrsfe 
men*  might  all  have  been  expressed  in  pneor  in  $wp  writing 
or  it  might  have  been  withp\;t  any  writing.  In%t,ojxeof##* 
proouees  was  evicjepped  by  a  prowiflW  nofe,  the  Ptbej  r&ieg 
in  paroL  These  chswffistenpes  are  iminateriaL  There  waa  hu| 
pne  original  *jpeegiep&  whi«h  fcotoded  fh?  ^h<4«  autyfttft 
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Where  there  is  usury  at  the  root  of  a  transaction,  it  has  never 
before  been  thought  that  the  merely  formal  separation  of  the 
borrower's  contract  into  different  parts  could  take  the  case  out 
of  the  statute.  If  the  business  had  not  been  done  through  an 
agent,  not  a  doubt  would  be  entertained,  because  nothing  is 
dearer  in  principle  or  better  settled  by  authority  than  that 
contracts  are  equally  usurious  whether  the  excessive  interest 
be  paid  down  or  only  agreed  to  be  paid,  and  whether  the  pay* 
ment  be  promised  in  the  same  instrument  with  the  principal 
debt  or  in  a  collateral  agreement,  oral  or  written.  The  test 
N  question  always  is,  whether  the  agreement  for  the  loan  includes 
more  than  lawful  interest  to  be  reserved  or  taken  in  any  man* 
ner  whatsoever.  Authorities  need  not  be  cited  in  support  of 
a  proposition  so  well  understood. 

The  contract  in  question,  therefore,  had  all  the  elements  of 
usury  unless  it  can  be  saved  from  condemnation  by  the  single 
circumstance  that  the  agent  had  no  authority  from  his  principal 
to  lend  her  money  at  a  higher  rate  of  interest  than  is  allowed 
by  the  law  of  the  State.  Upon  this  precise  ground  the  whole 
argument  for  the  plaintiff  rests.  There  is  no  evidence  in  the 
case  that  she  authorized  her  money  to  be  lent  in  violation  t>f 
the  statute;  and  I  admit  such  an  authority  ought  not  to  be  pre- 
sumed from  the  mere  act  of  the  agent  himself.  But  what  I 
have  to  say  on  this  point  is,  that  the  assumed  defect  in  the 
agent's  power  to  make  just  such  a  contract  as  he  did  make  does 
not  alter  the  contract  itself.  Such  a  circumstance  cannot  trans* 
form  that  into  an  innocent  and  valid  agreement  which  in  its 
own  essential  nature  and  judged  by  its  own  terms  was  usurious 
and  void.  The  agreement  was  the  same  whether  we  regard  it 
as  made  with  or  without  due  authority.  It  was  a  plain  con- 
tract for  more  than  seven  per  cent  interest,  and  it  does  not  be- 
come a  different  contract  although  we  admit  that  the  plaintiff 
did  not  authorize  it  to  be  made  just  as  it  was  in  feet  made.  If 
her  agent  exceeded  his  authority  and  thereby  subjected  her  to 
loss  she  has  a  plain  remedy  against  him.  So  on  the  same 
ground  she  may,  I  do  not  doubt,  repudiate  the  oontract  alto- 
gether and  demand  and  recover  from  the  borrower  her  money 
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which  went  into  his  hands  without  her  consent  This  remedy 
was  open  to  her  the  moment  the  borrower  got  possession  of 
the  fund  in  this  unauthorized  manner.  It  is  a  remedy  open  to 
her  now.  But  snch  is  not  the  theory  of  her  action.  She  sues, 
not  in  repudiation  of  the  unlawful  contract  but  upon  the  very 
contract  itself,  and  she  claims  to  hold  not  only  the  principal 
maker  of  the  note  but  four  other  persons  who  were  sureties 
merely,  and,  therefore,  never  had  any  money  which  belonged  to 
her.  In  short,  she  asserts  the  validity  of  the  contract  If  she 
fails  in  that  assertion  she  cannot  recover.  We  have  shown  that 
it  was  an  illegal  and  void  contract,  judged  by  its  own  nature  and 
terms  and  according  to  every  test  hitherto  known* 

It  is  argued,  however,  that  as  the  agent's  exaction  of  $26 
was  not  authorized  by  the  plaintiff,  she  can  disavow  that  part 
of  the  transaction  and  still  recover  on  the  note  which  repre- 
sents, it  is  said,  the  sum  actually  lent  But  the  note  represents 
more  than  the  sum  lent  It  is  true  that  the  borrower  in  form 
received  the  $400  expressed  in  the  note,  but  this  was  subject 
to  a  condition  that  he  should  presently  pay  back  to  the  agent 
the  sum  of  $25,  and  he  paid  it  back  accordingly.  The  sum 
really  loaned  was,  therefore,  only  $875.  That,  stripped  of  all 
disguise,  was  the  true  consideration  of  the  promise  made  by 
the  borrower  and  bis  sureties  to  pay  $400  and  the  interest 
thereon. 

But  again,  how  can  the  plaihtiff  divide  an  entire  contract,  as 
this  was,  into  two  parts,  and  so  adopt  one  part  while  she  rejects 
the  other.  If  an  agent  contracts  in  excess  of  his  authority,  the 
principal  is  not  bound  at  all  and  may  repudiate  the  whole. 
But  if  he  adopts  a  part  he  adopts  the  whole.  Mr.  Justice 
Story  lays  down  the  rule  thus,  and  he  cites  many  authorities 
to  support  it:  "The  principal  cannot,  of  his  own  mere  autho- 
rity, ratify  a  transaction  in  part  and  repudiate  it  as  to  the  rest 
He  must  either  adopt  the  whole  or  none.  And  hence  the 
general  rule  is  declared  that  where  a  ratification  is  established 
as  to  a  part,  it  operates  as  a  confirmation  of  the  whole  of  that 
particular  transaction  of  the  agent"  (Story  on  Agency,  §  260.) 
The  result  of  this  rule  is  that  the  plaintiff,  if  she  insists  upon 
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the  contract  at  all,  most  take  itirith  all  its  rices  and  infirmities. 
She  ia  not  permitted  to  say  that  the  usury  is  cue  particular 
part  or  clause  of  the  agreement  which  she  disavows,  and  that 
she  will  take  the  benefit  of  the  residue  which  is  innocent  and 
lawial.  I  have  Bhown,  I  think,  the  unity  of  this  contract 
Its  substance  and  nature  were  the  same  as  though  the  borrower 
had  by  the  very  terms  of  his  note  promised  not  only  to  pay 
the  $400  and  interest  but  also  the  $26  which  the  agent  received. 
Could  the  principal  recover  on  such  a  note  by  rejecting  from 
the  contract  one  of  its  clauses  which  contaminated  the  whole? 
If  usury  can  thus  be  eliminated  from  contracts,  borrowers  are 
henceforth  at  the  meroy  of  agents,  to  whose  exactions  no  limits 
can  be  assigned*  The  principal  has  only  to  disavow  the  ex- 
tortion, and  the  contract,  which  in  its  very  letter  is  condemned 
by  the  statute,  become  a  lawful  one.  The  legislature  has  de- 
clared that  "  all  contracts  whatsoever,  whereupon  or  whereby 
there  shall  be  reserved  or  taken  or  secuifed  to  be  reserved  or 
taken  any  sum  or  value  for  the  loan  or  forbearance  of  money," 
greater  than  the  prescribed  rate  of  interest,  "shall  be  void*" 
(1  R  S.,  772,  g  6.)  This  enactment  makes  no  distinction  be* 
tween  the  principal  and  the  agent,  and  none  can  be  found  in 
the  analogies  of  the  law.  We  have  held,  at  this  very  term  of 
the  court,  that  a  principal  is  liable  for  the  representations  of  his 
agent  made  in  the  course  of  a  negotiation  for  the  sale  of  land, 
although  they  were  made  without  his  authority  or  knowledge. 
We  thought  it  plain  that  the  principal  could  escape  the  conse- 
quences of  his  agent's  conduct  only  by  disavowing  the  tran» 
action  altogether,  which  he  had  not  done.  (Bennett  v.  Jud&on, 
pott,  p.  28S.) 

Very  little  need  be  said  in  regard  to  the  authorities  cited  in 
support  of  thid  transaction*  In  general,  they  do  not  bear  upon 
the  question.  For  example,  the  case  of  Bush  v.  Buckingham 
(8  Ventris,  88),  turned  upon  a  mistake  of  the  scrivener  in  pre- 
paring the  bond  by  which  the  loan  was  secured  The  bond 
sued  upon  reserved  on  its  fhoe  more  than  lawful  interest  on  the 
stun  loaned,  and  the  obligor  pleaded  that  it  was  corruptly 
agreed)  to.    The  replication  took  issue  on  the  corrupt  agree* 
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ment,  and  showed  that  the  agreement  as  made  between  the 
parties  was  free  from  usury;  that  a  scrivener  was  employed  to 
draw  the  bond  and  that  too  large  a  sum  was  inserted  ex  errore 
dcriptoris,  that  is  by  the  scrivener's  mistake.  The  replication 
was  held  good.  Now,  no  one  ever  supposed  that  usury  could 
be  alleged  where  the  excessive  interest  was  reserved  in  the 
security,  or  deducted  from  it,  in  consequence  of  an  innocent  mis- 
take, either  of  the  principal  parties  or  an  agent  Several  of  the 
cases  relied  upon  belong  to  this  class,  and  they  do  not  require 
any  additional  comment  Other  authorities  have  been  referred 
to  for  the  purpose  of  showing  that  principals  are  not  bound  by 
the  unauthorized  acts  of  agents;  that  to  constitute  usury  there 
must  be  a  corrupt  agreement:  that  there  must  be  an  aggreg& 
tio  mentium  or  meeting  of  the  minds  of  the  parties,  Ac.  These 
are  truisms  which  no  one  disputes ;  but  they  have  little  to 
do  with  the  question  before  us.  There  can  be  no  questio^ 
about  an  agent's  authority  when  the  principal  himself  insists 
upon  the  contract  If  the  agent  is  guilty  of  fraud  or  usury, 
the  principal  must  either  disavow  the  dealing  or  take  all  the 
consequences.  He  cannot  make  a  different  contract  by  exscind- 
ing the  vices  which  enter  into  and  form  a  part  of  it  This  is 
the  difficulty  which  has  not  been  overcome  by  argument  or 
authority. 

Believing  that  this  is  a  plain  case  of  usury,  I  think  the 
judgment  should  be  reversed  and  a  new  trial  granted. 

Dsnio  and  Wslles,  Js.,  concurred  in  this  opinion. 

Judgment  affirmed. 
Bvrnfc— Vou  YTL  80 
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Trustees  of  First  Baptist  Society  in  Syracuse  v. 
Robinson. 

An  agreement  to  give  towards  building  a  church  a  lease  of  a  house  for 
three  years,  "which  at  present  rent  is  $516,"  expressing  no  considera- 
tion, but  appearing  among  the  signatures  to  a  subscription  for  that 
purpose  which  expressed  a  valid  consideration,  construed  as  a  subscrip- 
tion for  the  amount  of  the  rent 

The  reference  to  the  lease  does  not  make  an  agreement  to  demise  the  house, 
but  merely  designates  the  fund  by  which  the  subscription  was  measured, 
and  from  which  the  defendant  expected  to  pay  it 

Appeal  from  the  Supreme  Court.  Actiotot  to  recover  the 
amount  of  a  subscription  for  erecting  a  church.  On  the  trial 
before  a  referee,  the  plaintiff  proved  the  signature  of  the 
defendant  to  a  subscription  paper,  which  commences  by  recit- 
ing the  disposition  of  the  signers  to  contribute  towards  the 
building  of  a  new  church,  and  the  receipt  of  one  dollar,  by  each 
of  them,  from  the  plaintiff  in  consideration  of  which  each 
individually  and  severally  agreed  to  pay  the  sum  set  opposite 
to  his  name  in  six  installments,  payable  with  interest  at  speci- 
fied dates ;  with  a  provision  that  each  subscriber  who,  upon  the 
completion  of  the  church,  should  purchase  a  pew,  should  be 
credited  towards  paying  therefor  with  the  amount  paid  upon 
his  subscription.  It  was  dated  December  28,  1847,  and  the 
first  installment  of  the  subscriptions  was  payable  in  July  suc- 
ceeding. After  the  signatures  of  five  persons  were  these  words 
written  across  the  paper  and  subscribed  by  the  defendant, 
"I  agree  to  give  a  lease  of  my  house  on  Genesee  street,  which 
now  rents  for  $172  a  year  for  three  years,  towards  building  a 
new  Baptist  church  in  Syracuse,  and  will  pay  village  tax  and 
insurance;  which  at  present  rent,  $616. 

"W.  A.  ROBINSON,  Jr." 

Then  followed  the  signatures  of  some  sixty  subscribers,  for  sums 
varying  from  $25  to  $250  each. 
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The  defendant  objected  to  the  reading  in  evidence  any  por- 
tion of  the  subscription  paper  except  the  words  above  quoted, 
,  immediately  preceding  the  defendant's  signature.  The  referee 
overruled  the  objection,  and  received  the  entire  paper,  under 
exception  by  the  defendant  There  was  evidence  that  the 
defendant  had  been  called  upon  for  the  first  installment  of  his 
subscription  in  1848,  and  again  in  1851  or  1852,  when  the 
entire  subscription  was  demanded.  He  declined  to  pay,  upon 
the  ground,  among  others,  that  he  subscribed  upon  the  condition 
the  church  should  be  erected  upon  a  different  site  than  that  on 
which  it  was  actually  located.  There  was  no  demand  of  a 
lease  nor  any  offer  by  the  defendant  to  execute  one.  There  was 
evidence  on  the  part  of  the  plaintiff  tending  to  show  that  the 
defendant  rented  his  house  for  a  trifle  more  than  $172  per 
annum.  There  was  a  motion  for  a  nonsuit,  upon  grounds  suf- 
ficiently appearing  in  the  following  opinion.  It  was  denied, 
and  the  defendant  excepted.  Judgment  vas  entered  upon  the 
referee's  report  in  favor  of  the  plaintiff  for  $516  and  interest 
The  judgment  having  been  affirmed  at  general  term  in  the 
fifth  district,  the  defendant  appealed  to  thi*  court 

James  Noxon,  for  the  appellant 

Samuel  K  Holmes,  for  the  respondent 

Wright,  J.  It  is  not  claimed  that  if  the  defendant  became 
a  party,  with  others,  to  the  agreement  to  contribute  to  the  ereo* 
tion  of  the  new  church  edifice  of  the  plaintifls,  he  can  avoid 
payment  of  his  subscription  oil  the  ground  that  such  agreement 
was  without  consideration.  There  is  a  sufficient  consideration 
expressed  in  the  instrument  to  uphold  the  promise  to  pay  of 
the  subscribers  to  it  The  position  assumed  is,  that  he  never 
became  a  party  with  others  to  any  agreement  to  contribute 
towards  the  erection  of  the  church ;  but  that  he  made  a  dis- 
tinct and  independent  one  for  himself  which,  though  written 
on  the  subscription  paper  Under  the  signatures  of  other  sub- 
scribers, was  not  connected  with  nor  formed  any  part  of  the 
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instrument  subscribed  by  the  others;  and  that  such  indepen- 
dent agreement  lb  void  for  want  of  consideration,  This  posi- 
tion, I  think,  is  untenable.  The  paper  signed  by  the  defend* 
ant  and  some  sixty  other,  persons  is  to  be  regarded,  as  the  sub* 
aeribers  thereto  plainly  intended  it  should  be,  as  one  instrument ; 
and  the  words  prefixed  to  the  signature  of  the  defendant  are 
not  to  be  construed  as  an  independent  agreement  with  him, 
written  on  the  subscription  paper  but  not  intended  by  the  par* 
ties  to  have  any  connection  with  or  form  any  part  of  it  The 
surrounding  circumstances  indicate  plainly  that  the  defendant 
never  contemplated  making  an  agreement  for  himself,  distinct 
from  the  other  subscribers.  He  subscribed  the  agreement  to 
contribute,  in  common  with  others,  to  build  the  church,  indicat- 
ing specially  the  amount  and  character  of  his  subscription; 
and  this  is  all  the  effect  properly  to  be  given  to  the  words  pre* 
fixed  to  his  signature. 

It  is  said  that  the  words  import  nothing  more  than  an  agree- 
ment to  give  a  lease  of  the  house  in  Genesee  street  to  the  *o« 
oiety  for  three  years,  which  is  entirely  at  variance  with  the  terms 
of  the  subscription  providing  for  the  payment  of  the  amounts 
subscribed  in  six  several  installments.  But  it  is  not  a  fair  con- 
struction of  the  language  in  which  the  subscription  was  made, 
to  hold  that  the  defendant  intended  thereby  to  constitute  the 
^society  his  tenant  for  three  years,  and  that,  by  way  of  aiding 
to  build  the  church,  such  society  should  control  or  occupy 
the  premises.  He  obviously  meant  to  give  or  appropriate  the 
rent  or  income  of  the  premises  for  three  years,  fixing  such 
income  at  $5}6 ;  and  not  that  the  premises  should  be  demised 
to  the  society  for  it  to  sub-let  at  such  rent  as  could  be  obtained 
for  the  same. 

The  defendant,  therefore,  being  a  subscriber  and  party  to  the 
agreement  to  contribute  towards  building  the  church,  the 
remaining  inquiries  are  as  to  the  amount  and  nature  of  his  sub* 
scription,  and  whether  a  breach,  on  his  part  was  shown*  The 
sum  or  amount  annexed  to  his  name,  which  he  agreed  to  pay 
to  the  trustees  according  to  the  terms  of  the  writing  subscribed 
by  him,  was  $51fi.    The  writing  attached  to  his  signatmeisja 
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effect  this :  "  I  will  give  the  full  rent  or  income  of  my  house  in 
Genesee  street  for  three  years,  which  at  present  rent  is  $616." 
This  was  m  substance  a  cash  subscription  to  that  amount,  or  at 
least  to  the  amount  of  the  fall  rent  of  the  premises  for  three 
years.  It  was  so  intended  by  the  defendant,  or  otherwise  it 
womkL  bare  been  quite  tumseenary  to  specify  any  sum  as  the 
rait  or  value  of  the  premises.  The  intention  of  such  specifi- 
cation was  to  fix  the  sum  of  the  subscription  of  the  defendant, 
or  if  mot  that»  to  show  that  the  rent,  and  not  a  lease  of  the 
preoittea,  was  agreed  to  be  contributed, 

Novr,  was  a  breach  of  the  agreement  shown?  The  plam- 
tif&  built  the  church  by  and  according  to  the  terms  of  the  sub- 
scription, upon  the  faith  of  the  amount  so  subscribed  by  the 
defendant  and  others,  and  performed  the  conditions  imposed  on 
tbeoen  by  the  contract  la  1848,  before  the  building  was  com- 
mnoed,  the  defendant  was  called  on  for  the  first  installment  of 
fcksubserip&gn.  He  declined  to  pay .  In  1851  or  1852,  the  Bub* 
soriptkni  waa  again  demanded.  He  refused  absolutely  to  pay  or 
oampJy  wkh  his  agreement,  denying  any  liability.  He  never 
dBtaed  tenexecwte  a  faaae,  or  place  the  plaintiffs  in  a  position  to 
receive  the  Tent  of  the  houae  in  Genesee  street,  but  such  rent  was 
received  by  hioisetfl  Regarding  the  subscription  of  the  defend- 
ant to  be  the  teat  of  the  house  for  three  years,  and  not  a  fixed 
am*  of  $6!L6,  as  he  collected  and  appropriated  such  rent,  not 
tewaa^buildmgt^diinxibutto 

for  tke. amount  of  it  AAer  adenud  of  any  liability,  no  further 
or  move  specific  demand  of  the  rent  oar  subscription  was  neces- 
sary to  pat  the  defendant  in  dd&uft. 

TbeTndatakfc  in  the  «orpoi*te  name  of  the  plaintiffi*  in  the 
pleading,  describing  themselves  as  u  The  Trustees  of  the  First 
Bqptist  Society,"  instead  of  "  The  First  Baptist  Society,"  waa 
4be  subject  of  amendment  in  the  court  below,  and  is  no  such 
•Bror  as  to  dead  to  «  reversal  a£  the  judgment  in  this  oouit 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

'Cobstock,  Ch.  ^didiiotsitinihecaar;  aStheoiher  judges 

concurring, 

Judgment  affirmed. 
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21      238(The  vendor  of  land  is  responsible  for  material  misrepresentations  in  respect 
11§__  41|    to  its  location  and  qualities  made  by  his  agent  without  express  authority 
21   AAftl     and  m  ^e  at)8ence  °f  any  ^^^  knowledge  by  either  the  agent  or  the 
_  I     principal  whether  the  representations  were  true  or  false. 

One  who,  without  knowledge  of  its  truth  or  falsity,  makes  a  material  misre- 
presentation, is  guilty  of  fraud  as  much  as  if  he  knew  it  to  be  untrue. 
The  fraud,  it  seems,  is  well  stated  in  pleading  as  that  of  the  principal,  and 
if  otherwise,  and  it  appears  at  the  trial  to  be  that  of  an  agent  without 
any  participation  of  his  principal,  the  variance  is  the  subject  of  amend- 
ment and  will  be  disregarded  upon  appeal 

Appkax  from  the  Supreme  Court,  Complaint  that  the  defend- 
ant, for  the  purpose  of  effecting  a  sale  to  the  plaintiff  of  certain 
lands  in  the  States  of  Indiana  and  Illinois,  made  false  and 
fraudulent  representations  in  respect  to  their  location,  proxim- 
ity to  a  river  and  railroad,  their  agricultural  qualities,  Ac.;  that 
the  plaintiff,  confiding  in  such  representations,  bought  the  land, 
paid  for  it  and  incurred  expenses  in  removing  his  family  to  the 
same  and  bringing  them  back  after  he  discovered  that  the 
representations  were  false  and  the  lands  comparatively  worth* 
less.  Upon  the  trial  at  the  Steuben  circuit  before  Mr.  Justice 
Johnson,  it  appeared  that  the  sale  of  the  lands  was  negotiated 
by  one  Davis,  an  agent  of  the  defendant;  that  neither  the  de- 
fendant nor  Davis  had  any  personal  knowledge  in  respect  to 
the  lands,  but  that  the  representations  made  by  the  latter  were 
but  a  repetition  of  statements  made  to  him  by  a  brother  of  the 
defendant  who  had  formerly  owned  the  lands,  and  who  made 
such  statements  from  information  derived  by  him  from  persons 
residing  in  the  States  of  Indiana  and  Illinois,  and  whom  he  had 
employed  as  agents  for  the  payment  of  taxes.  The  statement 
was  made  in  general  terms,  without  referring  to  any  other  per* 
son  as  authority  for  its  truth.  The  defendant  had  never  been 
in  the  vicinity  of  the  land  sold  by  Davis  in  his  behalf  The 
defendant's  brother  had,  several  years  before,  been  upon  lands 
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which  were  pointed  out  to  him  as  those  which  were  conveyed 
to  the  plaintiff,  and  the  land  which  he  saw  justified  the  descrip- 
tion which  he  furnished  to  Davis,  and  which  was  repeated  in 
substance  to  the  plaintiff  That  description  was  grossly  inac- 
curate in  particulars  material  to  the  value  of  the  land,  but  the 
evidence  tended  to  prove  that  the  defendant,  his  brother  and 
Davis  were  all,  and  alike,  ignorant  that  such  description  was 
false.  The  defendant  insisted  that  there  was  no  evidence  of 
fraud  on  his  part,  or  that  of  his  agent,  to  be  submitted  to  the 
jury,  and  requested  the  judge  to  direct  a  verdict  in  his  fevor. 
The  judge  refused  and  the  defendant  excepted.  The  judge 
submitted  it  to  the  jury  as  a  question  of  fact  whether  the  de- 
fendant's agent  or  agents  had  practised  a  fraud  in  making  a 
bargain  with  the  plaintiff;  and  charged  them  that  if  such  was 
the  fact,  the  defendant  having  received  the  fruits  of  the  bargain 
was  liable  to  the  plaintiff  for  the  fraud,  although  he  did  not 
authorize  such  statement  or  know  that  it  was  made,  or  at  the 
lime  know  whether  it  was  true  or  false.  The  defendant  ex- 
cepted. The  plaintiff  had  a  verdict  and  judgment,  which  hav- 
ing been  affirmed  at  general  term  in  the  seventh  district,  the 
defendant  appealed  to  this  court 

Charles  E.  Senile,  for  the  appellant 
Henry  J£  Hyde,  for  the  respondent 

Comstock,  Ch.  J.  There  is  no  evidence  that  the  defendant 
authorized-  or  knew  of  the  alleged  fraud  committed  by  his 
agent  Davis,  in  negotiating  the  exchange  of  lands.  Neverthe- 
less, he  cannot  enjoy  the  fruits  of  the  bargain  without  adopting 
all  the  instrumentalities  employed  by  the  agent  in  bringing  H 
to  a  consummation.  If  an  agent  defrauds  the  person  with 
whom  he  is  dealing,  the  principal,  not  having  authorized  or 
participated  in  the  wrong,  may  no  doubt  rescind,  when  he  dis- 
covers the  fraud,  on  the  terms  of  making  complete  restitution. 
But  so  long  as  he  retains  the  benefits  of  the  dealing  he  cannot 
claim  immunity  on  the  ground  that  the  fraud  was  committed 
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by  his  agent  and  not  by  Jiimself    This  is  elementary  doctrine 
and  it  dispoees  of  one  of  the  questions  raised  at  the  trial. 

The  complaint,  in  setting  forth  the  cause  of  action,  counts 
upon  false  representations  made  by  the  defendant,  without  any 
reference  to  the  agent.  This  mode  of  stating  the  case  we  think 
was  proper  under  any  system  of  pleading,  The  same  rule  of 
law  which  imputes  to  the  principal  the  fraud  of  the  agent  and 
makes  him  answerable  for  the  consequences,  justifies  the  alle- 
gation in  pleading  that  the  principal  himself  committed  the 
wrong.  If  this  were  otherwise,  the  pleading  was  nevertheless 
amendable  at  the  triaL  The  allegation  might  have  been  made 
to  conform  to  the  proof,  and  where  this  might  properly  be  done 
at  the  trial,  it  can  be  done  even  after  the  judgment  This  court 
in  such  cases  never  reverses  a  judgment,  although  the  amend* 
ment  has  not  been  actually  made.  (Lounsbury  v.  Putrdy,  18 
N.  Y.,  516.) 

The  question  of  feot  litigated  at  the  trial  was,  whether  the 
representations  of  Davis,  the  agent  of  the  defendant,  concern- 
ing the  western  lands,  were  fraudulently  made.  The  defendant 
claimed  a  nonsuit;  one  of  the  grounds  of  bis  motion  being  that 
the  evidence  wholly  failed  to  show  that  either  the  agent  or  the 
principal  knew  that  the  representations  were  false.  According 
to  the  testimony  on  the  part  of  the  plaintiff)  certain  statements 
were  made  by  Davis,  of  a  very  direct  and  positive  character, 
concerning  the  quality  and  advantages  of  the  defendant's  land 
situated  in  Indiana  and  Illinois.  These  statements  were  so 
minutely  descriptive  of  the  land  that  on  their  face  they  clearly 
imported  a  knowledge  of  the  facts  on  the  part  of  the  person  mak- 
ing them,  and  they  were  not  materially  qualified  by  a  reference 
to  any  other  person  as  the  source  of  information.  The  evi- 
dence on  the  part  of  the  defendant  gave  a  somewhat  different 
complexion  to  the  case,  but  the  question  of  feet  was  fairly  sub- 
mitted to  die  jury.  The  question  of  law  'was  whether  the 
representations  could  be  deemed  frandaleat  unless  they  wees 
known  to  be  false.  In  regard  to  this  we  entertain  no  serious 
doubt  Mr.  Justice  Stort  thus  states  the  rule:  "Whether  a 
party  misrepresenting  a  material  feet  know  it  to  bsfeIso,Of 
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make  the  assertion  without  knowing  whether  it  were  true  or 
false,  is  wholly  immaterial;  for  the  affirmation  of  what  one 
cloes  not  know  or  believe  to  be  true  is  equally,  in  morals  and 
law,  as  unjustifiable  as  the  affirmation  of  what  is  known  to  be 
positively  fefee."  (1  Story  Bq.,  §  198,  and  see  note.)  In  the  case 
before  us  the  representations  of  the  defendant's  agent  were 
proved  to  be  grossly  false,  and  they  could  not  be  honestly  made 
when  he  had  not  the  slightest  knowledge  of  the  subject  to 
which  they  related.  The  plaintiff  knew  nothing  of  the  lands 
which  he  was  About  to  buy.  If  these  statements  as  to  the  sit- 
uation and  characteristics  of  those  lands  were  made  with  an 
intent  that  he  should  rely  upon  them,  and  if  he  did  rely  upon 
them,  it  was  as  much  a  fraud  as  if  they  were  known  to  be 
untrue.  The  law  is  not  so  unreasonable  as  to  deny  redress  in 
such  a  case.  (Stone  v.  Deimey,  4  Mete,  161 ;  Bufrrd  v.  OcMweO^ 
3  Missouri,  477;  Thomas  v,  J/cOfom,  4  B.  Monroe,  601; 
Pbrhtw  v.  Randolph,  4  Howard  [Miss.],  485.) 

The  Ctee  does  not  present  any  other  questions  requiring  a 
particular  consideration.  We  think  the  judgment  must  be 
affirmed. 

StiLMK,  X,  exjsresed  no  opinion;  all  the  other  judged 
Concurring, 

Judgment  affirmed. 


Haight  v.  Price. 


The  plaintiff  of  whose  title  there  was  no  evidence  except  possession  for  ax. 
years,  during  that  time  acquiesced,  and  his  predecessors  in  the  possession 
had  for  ten  years  previously  acquiesced,  in  the  diversion  of  a  water- 
eotroe  by  the  occupant  of  land  higher  up  the  stream.  In  an  action  for 
damages  from  such  diversion:    Heid, 

That  no  acquiescence  short  of  twenty  years  repels  the  presumption  that  the 
diversion  of  a  water-course  was  in  hostility  to  the  rights  of  the  riparian 
proprietors,  or  authorized  the  presumption  either  of  grant  or  of  Hcen»R 
Smith,— Vol.  VH.  81 


81  241 

128  168 

21  241 

130  26 
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The  plaintiff  is  not  put  to  any  proof  of  the  circumstance*  under  which  the 
diversion  began,  or  who  was  the  owner  of  the  premises  affected,  but  may 
rest  on  the  principle  that  a  diversion  is  to  be  deemed  wrongful  in  the 
absence  of  proof  establishing  the  right  affirmatively. 

That  the  premises  injured  by  the  diversion,  and  those  on  which  itwas  made* 
were  then  held  by  the  same  owner,  and  the  plaintiff  came  into  posses- 
sion under  his  title,  in  subordination  to  his  right  to  continue  the  diver- 
sion, or  as  an  intruder,  are  facts,  the  burden  of  proving  which  is  on  the 
defendant,  and  which  cannot  be  presumed  in  his  favor. 

A  part  of  the  injury  resulting  to  the  plaintiff  from  the  destruction  of  an 
aqueduct  erected  by  the  defendant  to  lessen  the  effect. of  the  diversion; 
it  is  no  defence  that  such  destruction  was  caused  in  part  by  a  dam  built 
by  the  plaintiff  on  his  own  land,  which  would  have  produced  no  injury 
at  the  place  of  the  defendant's  aqueduct,  if  the  channel  had  there  remained 
in  its  natural  condition. 

Appeal  from  the  Supreme  Court  Action  for  diverting  the 
water  of  a  stream  called  Trout  run,  in  Arcadia,  Wayne  county, 
by  means  of  a  mill  dam,  whereby  the  plaintiff^  as  he  alleged, 
was  deprived  of  the  use  of  the  water  for  the  supply  of  his 
brick-yard  situated  on  his  land  at  a  point  lower  down  the 
stream.  The  defendant  erected  a  grist  mill  on  the  stream  in  the 
year  1836.  To  obtain  the  necessary  water  power  he  built  a 
dam  across  the  stream,  discharging  the  water,  after  it  had  passed 
through  his  works,  by  the  tail-race,  at  a  lower  level  than  the 
bottom  of  the  original  channel,  and  conducting  it,  by  means 
of  an  artificial  ditch  running  across  the  natural  channel,  in  such 
a  direction  as  to  divert  it  from  the  plaintiff's  premises  on  which 
the  brick-yard  was  situated.  If  the  diversion  had  been  entire, 
the  channel  where  it  passed  through  the  plaintiff's  premises 
would  have  been  dry ;  but  at  the  place  where  the  ditch  crossed 
the  former  channel,  four  or  five  feet  below  its  bottom,  the  plain- 
tiff constructed  an  aqueduct  which  continued  the  former  water- 
way, so  that  the  surplus  water  which  wasted  from  the  dam  and 
continued  to  run  in  the  old  channel,  and  that  which  was  brought 
down  by  floods,  would  still  flow  past  the  point  where  the  ditch 
crossed  the  channel,  and  would  be  available  to  the  plaintiff  for 
the  use  of  his  brick-yard  lower  down ;  and  it  was  sufficient  for 
his  purpose,  except  in  the  dry  portions  of  each  summer,  for 
about  three  years  before  the  trial,  when  the  plaintiff's  supply 
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of  water  was  deficient  On  these  occasions  the  plaintiff  was 
accustomed  to  apply  to  the  defendant's  miller  to  let  more  water 
run  down  the  old  channel,  which  request  was  sometimes  com- 
plied with  and  sometimes  refused.  In  March,  1862,  which  was 
sometime  before  the  commencement  of  the  action,  the  banks  of 
the  stream  at  each  end  of  the  aqueduct  were  washed  away, 
and  the  stream  passed  entirely  into  the  ditch,  and  all  the  water 
was  conducted  away  from  the  plaintiff's  premises.  The  plain- 
tiff at  some  expense,  afterwards  procured  water  by  means  of 
pumps  which  were  used  to  raise  it  from  the  ditch  into  the  old 
channel  in  which  it  came  down  to  the  brick-yard.  The  plain- 
tiff's claim  was  to  recover  for  the  diminished  supply  prior  to 
this  occurrence,  and  for  the  entire  lack  of  water  afterwards,  and 
the  expense  of  the  pumps. 

It  appeared  that  the  brick-yard  was  formed  in  1882  or  1888, 
and  had  been  used  for  the  manufacturing  of  bricks  since  that 
time;  and  that  the  plaintiff  went  into  possession  of  it  five  or 
six  years  before  the  trial  The  nature  of  his  title,  and  his  con- 
nection, if  any,  with  the  former  possessor,  was  not  shown.  The 
stream  passed  on  to  and  run  upon  the  land  which  was  in  posses- 
sion of  the  plaintiff  at  a  convenient  distance  from  the  brick- 
yard, and  the  latter  had  been  supplied  with  water  from  the 
channel.  In  order  to  accumulate  and  retain  the  water  for  con- 
venient use  opposite  the  brick-yard,  the  plaintiff  had  excavated 
a  sort  of  basin  in  his  channel,  and  had  thrown  a  slight  dam 
across  it  a  short  distance  below,  and  upon  the  top  of  the  dam 
had  built  a  fence.  The  defendant  gave  evidence  tending  to 
show  that  the  carrying  off  the  aqueduct,  in  the  spring  of  1862, 
was  caused  by  the  operation  of  the  plaintiff's  dam  in  hindering 
the  natural  flow  of  the  water,  and  setting  it  back  upon  the 
aqueduct  and  the  adjacent  banks,  by  means  of  which,  as  it 
was  claimed,  they  gave  way,  and  the  water  was  thereby  turned 
into  the  ditch.  This  was  answered  by  evidence  on  the  part  of 
the  plaintiff  tending  to  show  that  his  dam  had  been  carried 
away  by  high  water  the  preceding  autumn,  and  consequently 
was  not  existing  when  the  aqueduct  went  off;  and  also  to  show 
that  the  timber  of  the  aqueduct  had  become  impaired  by  age, 
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and  that  its  destruction  arose  from  that  cause,  and  also  from 
the  fault  of  the  defendant  in  permitting  rubbish  from  above 
to  float  down  against  it  It  appeared  that  the  defendant  had 
remonstrated  against  the  continuance  of  the  dam  as  likely  to 
injure  the  defendant  and  carry  off  the  aqueduct,  and  that  the 
plaintiff  had  sometimes  taken  his  dam  down  on  occasions  of 
high  water.  After  the  aqueduct  was  carried  away,  the  defend- 
ant at  first  promised  the  plaintiff  to  repair  it;  but  upon  being 
afterwards  applied  to  by  the  plaintiff;  he  declined  to  do  it 

The  judge  charged  the  jury,  in  effect,  that  the  plaintiff  had 
a  right  to  the  use  of  the  waters  of  the  stream  in  their  natural 
channel  upon  the  premises  occupied  by  him  as  a  brick-yard* 
and  was  entitled  to  recover  any  damages  he  had  sustained  by 
being  deprived  of  them  by  any  act  of  the  defendant  in  diverting 
the  stream,  by  means  of  the  ditch  mentioned  in  the  evidence; 
and  that  there  was  no  proof  in  the  case  upon  which  to  raise 
the  presumption  of  a  grant  or  license  to  the  defendant  to  divert 
the  water  in  the  manner  he  had  done,  nor  that  the  plaintiff 
entered  into  the  possession  of  the  brick-yard  premises  in  sub- 
ordination to  a  right  in  the  defendant  to  use  the  water  in  the 
manner  ^oentionecL  He  also  charged  them  that  if  the  plain- 
tiff's  dam  caused  or  contributed  to  the  carrying  away  of  the 
aqueduct,  that  circumstance  constituted  no  defence  unless  it 
also  appeared  that  his  dam  was  maintained  at  so  high  an  eleva- 
tion that  if  the  stream  had  remained  in  its  natural  state  some 
injury  would  have  been  occasioned  to  the  banks  on  account 
thereof.  The  defendant's  counsel  excepted  to  the  several  pro- 
portions of  the  charge/  The  jtiry  gave  a  verdict  for  the 
plaintiff  for  $200.  After  an  affirmance  of  the  judgment  at 
the  general  teim,  the  defendant  appealed  here. 

Bmty  R.  Sdckn,  for  the  appellant 
WSUam  Clank)  for  the  respondent 

DjBNKS  J.  The  plaiatiff  fs  possession  of  the  land  on  which 
bi^biick^yard  waswtmted^and  through  which  the  wafcer-oomae 
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ran,  was  prima  fuck  evidence  of  ownership  in  him.  As  such 
owner  he  was  presumptively  entitled  to  have  the  stream  ran  in 
its  natural  channel,  without  obstruction  or  diversion.  It  id 
true  that  when  he  went  into  possession  he  found  that  the  water 
had  been  diverted  by  the  defendant's  dam  above ;  and  it  is  to 
be  inferred  that  such  diversion  had  been  acquiesced  in  by  the! 
parties  who  had  preceded  him  in  the  possession,  and  such 
acquiescence  was  continued  on  his  part  until  the  commencement 
of  this  action*  But  the  whole  period,  during  which  the  several 
successive  proprietors  forbore  to  assert  their  right  to  have  thd 
water  returned  to  its  natural  channel,  was  not  sufficient  to  raise 
the  presumption  of  a  title  so  to  divert  it  But  the  plaintiff  did 
not  show  any  privity  between  himself  and  the  former  posses- 
sors, or  explain  how  it  happened  that  the  defendant  was  per- 
mitted to  make  the  diversion,  at  the  time  it  was  first  effected, 
some  twelve  or  thirteen  years  before  the  piamtiff  went  into 
possession  and  hence  it  is  averred  by  the  defendant's  counsel 
that  the  jury  might  have  presumed,  if  tho  question  had  been 
submitted  to  themy  that  the  defendant  was  himself  At  that  time 
the  owner  of  the  premises  now  possessed  by  the  plaintiff  in 
which  case  he  would  have  had  a  right  to  divert  the  water  as 
there  would  lave  been  no  one  entitled  to  object;  and  if  the 
plaintiff  subsequently  took  title  under  him,  he  would  have  held 
in  subordination  to  the  defendant's  right  to  continue  the  diver- 
sion. It  is  urged  that  this  presumption  should  attach  in  the 
absence  of  any  proof  to  the  contrary,  because  the  plaintiff  holds 
the  affirmative  in  this  action,  and  because,  moreover,  everything 
must  be  deemed  to  have  been  rightfully  and  lawfully t  done  un- 
less the  contrary  be  shown.  This  reasoning  is  not  satisfactory 
to  my  mind.  Assuming  that  the  defendant's  ownership  of  both 
parcels  at  the  time  he  diverted  the  stream  from  the  lower  one, 
would  have  concluded  his  subsequent  grantee  of  that  parcel, 
the  suggested  unity  of  ownership  was  a  fact  which  the  defend* 
ant  was  bound  to  prove  on  his  own  pari  The  diversion  was 
prima  facte  a  wrong,  and  though  in  ks  nature  it  was  capable 
of  excuse  or  justification,  by  proof  of  the  existence  of  other 
faets  which  would'  render  it  lawful,  the  burden  of  showing  the 
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existence  of  such  facts  was  upon  the  defendant.  It  is  as  easj 
to  suppose  that  the  person  who  owned  the  brick  kiln  lot  when, 
the  defendant's  mill  was  built,  granted  to  the  defendant  the 
right  to  divert  the  water,  as  to  conjecture  that  the  diversion 
was  a  lawful  act,  on  account  of  the  ownership  at  that  time  of 
both  parcels  in  the  defendant;  and  yet  it  is  clear  that  a  jury 
would  not  be  authorized  to  find  a  grant  upon  the  evidence  in 
this  case.  No  doubt  there  is  an  inference  of  some  weight  aris- 
ing out  of  an  acquiescence  in  such  an  act  for  a  considerable 
length  of  time,  short  of  the  period  of  prescription,  that  a  justi- 
fication of  some  sort  existed;  but  the  law,  upon  motives  of 
policy,  and  to  avoid  uncertainty  and  the  hazard  of  contradictory 
determination,  has  fixed  upon  the  period  of  twenty  years  as 
the  shortest  time  for  admitting  the  presumption  of  a  grant 
Where  a  diversion  has  not  continued  for  that  period,  it  is  con- 
sidered hostile  to  the  rights  of  the  parties  entitled  to  have  the 
stream  run  in  its  natural  channel.  Stress  is  laid  ufftu  the  cir- 
cumstance that  the  plaintiff  has  not  connected  himself  with 
the  title  of  the  party  in  possession  when  the  diversion  took 
place;  and  we  are,  in  effect,  asked  to  intend  from  this  that  the 
then  owner  was  a  stranger  to  the  plaintiff's  title,  but  that  he  in 
some  legal  manner  consented  to  the  act  of  the  defendant  But 
as  the  plaintiff's  possession  entitled  him  to  be  considered  the 
owner,  the  legal  intendment  is  that  he  derived  his  title  from  some 
former  owner.  If  he  was  an  intruder  upon  the  lands  of 
another  person,  and  that  other,  or  his  predecessor  in  the  title, 
had  granted  the  right  to  divert  the  water  to  the  defendant, 
these  being  affirmative  positions,  it  was  for  the  defendant  to 
prove  their  existence  on  his  own  part 

The  circumstance,  that  the  plaintiff  and  his  predecessors  in 
the  possession  had  received  the  diminished  supply  of  water  for 
nearly  twenty  years,  did  not  legally  tend  to  show  a  license ;  for 
if  the  deprivation  had  been  total  it  would  not  have  had  that 
effect  The  same  may  be  said  of  the  evidence  that  the  plain- 
tiff took  down  his  darn  in  time  of  high  water.  He  had  no 
right  to  keep  up  such  an  obstruction  at  such  a  time  if  it  tended 
to  overflow  the  lands  of  the  proprietors  on  the  stream  above. 
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Upon  the  whole  this  seems  to  me  the  common  case  of  an  unlaw- 
ful diversion  of  water  for  a  period  a  little  short  of  that  which 
would  enable  the  jury  to  presume  a  consent,  and  that  it  would 
have  been  erroneous  to  submit  it  to  the  jury  to  find  either  a 
grant  or  license. 

The  other  branch  of  the  oharge  was  also  correct  The  aque- 
duct was  an  artificial  structure  erected  by  the  defendant  to 
enable  him  to  divert  the  principal  part  of  the  water  of  the 
stream,  and  yet  to  conduct  the  remainder  down  the  natural 
bed  of  the  stream.  The  plaintiff  had  a  right  to  have  the  whole 
stream  pass  that  point  of  its  course  in  its  natural  bed,  and  he 
did  no  wrong  to  any  one  in  erecting  a  dam  on  his  own  land 
below,  provided  it  was  such  a  one  as  would  not  have  caused 
any  injury  to  the  defendant  provided  he  had  not  interfered  with 
the  natural  channel.  This  was  the  aspect  in  which  the  judge 
submitted  the  case. 

The  judgment  must  be  affirmed. 

Sblden  and  Davhs,  Js.,  expressed  no  opinion ;  all  the  other 
judges  concurring, 


Judgment  affirmed. 


FOSTEB  V.  BlALS. 


The  written  receipt  ot  a  mortgagee,  the  date  of  which  was  not  proved  other- 
wise than  by  the  writing  itself  is  not  evidence  against  the  assignee  of  the 
mortgage  subsequent  to  such  date,  of  a  payment  by  the  mortgagor. 

The  failure  to  produce  the  mortgage  at  the  time  of  receiving  a  payment, 
with  the  suggestion  of  a  false  reason  to  excuse  it  and  the  insolvency  of 
the  mortgagee,  held  insufficient,  as  matter  of  law,  to  put  the  mortgagor 
upon  inquiry  and  charge  him  with  notice  that  the  mortgage  had  been 
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holder  to  receive  a  sum  which  had  been  tendered  him  by  the 
plaintiff  in  full  and  to  discharge  it.  The  trial  va*  before  a 
referee,  who  found  as  facts  that  the  plaintiff  Foster  executed  the 
mortgage  to  one  Boyce  on  the  23d  May,  1861.  It  was  condi- 
tioned for  the  payment  of  $2,983  with  interest  on  or  before 
April  1, 1854.  On  die  4th  day  of  June,  1861,  the  mortgage 
was  duly  assigned  by  Boyce  to  the  defendant  Beals.  On  the 
6th  June,  1861,  the  plaintiff;  in  good  faith  and  without  notice 
of  the  assignment,  paid  $860,  to  apply  on  the  mortgage,  to 
one  Austin  the  son-in-law,  partner  in  business  and  agent 
of  Boyce,  at  Boyoe's  dwelling-house  where  Austin  *1sq  lived, 
and  in  the  absence  of  Boyce.  Boyce  was  then  reported  to  be 
in  failing  circumstances.  He  and  Foster  lived,  wkhin  a  few  miles 
of  each  other.  When  Foster  made  the  payment  he  inquired 
for  Boyoe,  and  on  learning  his  absence  told  Austin  that  he 
wanted  to  make  a  payment  upon  his  bond  and  mortgage,  and 
asked  if  the  papers  were  there.  Austin  looked  for  them  with- 
out success  in  the  natural  depositories,  when  Foster  suggested 
that  they  must  be  at  the  county  clerk's  office  for  the  purpose 
of  being  recorded.  Austin  said  they  probably  were,  and  Fos- 
ter then  made  the  payment  On  the  80th  June,  1861,  Foster 
made  another  payment  of  $150  to  Austin  for  Boyce,  when 
substantially  the  same  conversation  was  'repeated.  This  pay- 
ment was  also  found  to  have  been  made  in  good  faith,  and  with- 
out knowledge  of  the  assignment  of  the  mortgage  to  Beals. 
The  referee  allowed  both  these  payments.  He  also  allowed 
another  payment  of  $284,  the  only  evidence  of  which  (received 
by  him  under  exception  by  the  defendant)  was  a  receipt  proved 
to  be  wholly  in  the  handwriting  of  Boyce,  and  bearing  date 
May  31, 1861.  There  was  no  evidence  of  the  actual  time  of 
its  execution  exoept  the  date  on  the  paper. 

The  defendant's  counsel  insisted  that  the  facts  above  stated 
Mfeve  sufficient  to  put  Foster  upon  inquiry  as  to  the  possession 
and  ownership  of  the  bond  and  mortgage,  and,  unexplained^  to 
render  him  chargeable  with  knowledge  or  notice  of  the  assign- 
ment, and  in  equity  still  liable  upon  hia  bond  and  mortgage 
notwithstanding  such  payments;  but  the  referee  decided  as  a 
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conclusion  of  law,  that  these  facts  were  not  sufficient  to  put  him 
upon  inquiry  or  charge  him  with  constructive  notice  of  the 
assignment  He  ordered  judgment  accordingly,  which  having 
been  affirmed  at  general  term  in  the  seventh  district  the  defend- 
ant appealed  to  this  court  The  ease  waa  submitted  on  printed 
arguments. 

Smith  £  Zapkam,  for  the  appellant 

Henry  (X  Cheaebro%  for  the  respondent. 

DAVXBSy  J.  After  considering  the  circumstance*  under 
which  the  plaintiff  made  the  payments  to  Boyce,  pnd  arriving 
at  the  conclusion  that  as  matter  of  law — in  the  face  of  the  re- 
feree's direct  finding  that  as  matter  of  fact  they  were  made  in 
good  faith,  and  without  notice — they  could  not  be  held  suffi- 
cient to  have  put  the  plaintiff  upon  inquiry,  the  learned  judge 
proceeded  r  We  think,  however,  the  referee  erred  in  admitting 
tlie  receipt  of  Boyce  of  May  81,  1851,  as  evidence  of  the  payment 
to  him,  on  that  day,  of  the  sum  of  $234,  on  the  bond  and  mort- 
gage, A  written  receipt  for  money  is  but  the(  admission  of 
the  party  giving  it>  and  is  always  capable  of  explanation.  It 
is  the  declaration  of  the  party  attested  by  his  signature.  It 
has  no  greater  significance  from  the  circumstance  that  it  is 
reduced  to  writing  and  signed  by  him.  If  made  by  parol, 
it  would  be  of  equal  value.  It  has  been  supposed,  since  the 
decision  of  Paigtv.  Cagivm  (7  Hill,  861),  in  the  Court  of  Errors, 
tbftt  the  rule  was,  settled  in  this  State,  that  the  declarations  01 
admissions  of  the  assignor  of  a  chose  in  action  oeold  not  be 
given  in  evidence  against  an  assignee  for  valua  This  case 
was  reviewed  by  Pab&SB,  J.,  in  Smith  v.  Webb  (1  Barb.  S.  C. 
Rep,,  230),  where  he  says  it  was  held  in  that  case,  that  the 
dedAratioes  of  a  prior  holder  of  a  note,  transferred  after  matu- 
rity, or  of  a  vendor  of  a  chattel,  are  not  admissible  in  evidence 
agaiast  a  subsequent  purchaser  who  acquired  title  far  a  valuer 
ble  consideration;  and  that  such  declarations  are  only  admissi- 
ble when  made  by  a  party  really  in  interest,  or  by  one  through 
Smith,— Vou  VIL  32 


250  CASES  IN  THE  COURT  OP  APPEAI& 

Foster  *.  Bftals. 

whom  the  plaintiff  claimed  by  representation;  The  rale  is  only 
applicable  where  there  is  an  identity  of  interest  between  the 
assignor  and  assignee.  This  identity  of  interest  is  said  in 
Fitch  v.  Chapman  (10  Conn.  Eep.,  8),  to  exist  "when  the 
nominal  party  was  suing  in  fact  for  the  benefit  of  a  third  per* 
son."  This  court  in  Booth  v.  Swezey  (4  Seld.,  276),  approves 
of  the  cases  of  Paige  v.  Cagwin  and  Smith  v.  Webb.  In  that 
case  it  was  held  that  in  an  action,  brought  by  the  assignee  of  a 
mortgage  to  foreclose  the  same,  the  declarations  of  the  mort- 
gagee made  by  him  prior  to  the  assignment,  were  inadmissible 
to  impeach  the  mortgage,  and  to  show  that  it  was  given  upon 
a  usurious  consideration.  It  is  true,  that  Judge  Morse,  in  his 
opinion,  says  that  a  receipt  given  by  the  mortgagee  stands  upon 
a  different  footing,  as  an  act  of  the  parties.  The  ground  ot 
this  distinction  is  not  perceived.  The  making  of  a  usurious 
agreement  which,  if  proved,  would  invalidate  the  whole 
mortgage,  is  as  much  the  act  of  the  parties  as  the  payment  of 
a  part  of  the  moneys  secured  thereby,  and  the  giving  of  an 
acknowledgment  by  the  party  receiving  it,  that  it  had  been 
paid.  Suppose  in  Booth  v.  Swezey,  the  mortgagor  had  offered 
the  written  history  of  the  inception  of  the  mortgage  signed  by 
the  mortgagee,  and  which  would  have  shown  its  usurious  char- 
acter, would  the  offer  have  been  in  any  the  less  objectionable 
form?  We  do  not  see  that  it  would,  and  the  same  reasons 
which  would  require  its  exclusion  in  one  form,  are  equally 
applicable  to  its  exclusion  in  the  other.  The  great  objection 
to  this  class  of  testimony  is,  that  it  seeks  to  establish  by  hear- 
say or  secondary  evidence  what  can  be  shown  by  better  and 
more  satisfactory  proof.  The  case  of  Jermavn  v.  Denniston,  in 
2  Selden,  276,  is  relied  upon  as  holding  a  contrary  doctrine. 
That  case  was  decided  the  year  before  Booth  v.  Swezey,  and 
some  of  the  judges  who  sat  in  that  case,  and  who  concurred  in 
the  decision  of  it,  took  part  in  the  decision  of  the  former  case. 
In  Jermain  v.  Denniston,  it  was  said  that  admitting  the  doc- 
trine of  Paige  v.  Gagvrm  to  the  fullest  extent,  it  could  not 
apply  when  the  previous  holder  of  a  note,  while  he  owned  it> 
put  into  the  hands  of  the  maker,  in  the  usual  course  of  basi- 
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ness,  written  evidence  of  its  payment  and  discharge.    That  is  not 
the  present  case,  and  does  not  therefore  control  it 

The  judgment  in  this  cause  must  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event  of  the  action. 

Clerks,  J.,  delivered  an  opinion  to  the  same  effect ;  Seldek, 
Wright,  and  Welles,  Js.,  concurred. 

Cokstock,  Ch.  J.  (Dissenting.)  The  payment  made  before  the 
assignment,  was  prima  facie  proved  by  the  receipt  of  the  mort- 
gagee. (1.)  The  holder  of  the  receipt  is  entitled  to  the  benefit  of 
the  presumption  usually  allowed  in  respect  to  written  instru- 
ments, that  it  was  given  at  the  time  it  bears  date.  (2.)  That  fact 
being  presumed,  the  receipt  ought  not  to  fall  within  the  rule  that 
the  mere  declaration  of  a  former  holder  of  a  chose  in  action  is 
not  admissible  in  evidence  in  a  controversy  between  the  debtor 
and  an  assignee.  A  receipt  in  full  has  a  legal  operation  (at 
least  prima  facie)  as  a  discharge  of  the  debt;  and  a  receipt  of  a 
partial  payment  should  operate  as  a  partial  discharge.  Such 
an  instrument  presumptively  shows  an  actual  transaction  in 
which  both  the  parties  were  actors,  and  it  stands  on  higher 
ground  than  a  mere  declaration  which  may  be  made  to  any  one 
when  the  party  in  whose  favor  it  is  made  is  not  even  present 
It  is  scarcely  expedient  to  extend  the  rule  which  excludes 
declarations  of  that  nature.  It  seems  to  me  a  rule  of  great 
convenience  that  written  acknowledgments  of  this  kind  given 
by  a  creditor  to  his  debtor  should  be  taken  as  true  in  the 
debtor's  favor,  until  they  are  disproved  or  some  suspicion  is 
thrown  upon  them.  The  doctrine,  if  not  fully  sustained,  is  cer- 
tainly very  strongly  countenanced  in  some  of  the  adjudged 
cases  in  this  State.  (See  Sherman  v.  Crosby,  11  Johns,  70; 
Bawson  v.  Adams,  17  Johns,  130;  Booth  v.  JSwezey,  4  Seld., 
276;  Jermain  v.  Denniston,  2  Id.,  276.) 

I  think  the  referee  was  also  right  in  allowing  the  two  pay- 
ments made  to  the  mortgagee  after  the  assignment  In  order 
to  perfect  an  assignment  of  a  chose  in  action  and  protect  the 
assignee  against  future  payments  to  the  assignor,  notice  should 
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be  given  to  the  debtor.  If  the  assignee  neglects  to  give  such 
notice  himself,  he  must,  in  order  to  avoid  the  effect  of  payment 
to  the  assignor,  show  that  the  debtor,  before  making  it,  in  some 
other  way  acquired  a  knowledge  of  the  feet  (Beed  v.  Mcxrbh, 
10  Paige,  413;  1  RS,  763,  §41}  Adams  Equity,  58-54.) 
Notice  may  be  inferred,  of  course,  from  the  circumstances  attend- 
ing the  transaction ;  but  the  true  question  is  always  one  of  good 
faith.  The  referee  in  this  case  has  found  that  the  payments 
were  made  without  notice  of  the  assignment  and  in  good  faith. 
The  particular  fads  stated  in  the  finding  certainly  do  not  over- 
throw that  conclusion ;  in  other  words,  those  facts  do  not  com. 
pel  us  as  a  legal  inference  to  impute  notice  and  bad  faith.  It 
is  true  the  securities  were  not  present  when  the  payments  were 
made,  nor  was  the  supposed  creditor  personally  there.  The 
payments  were  made  to  an  agent.  The  plaintiff  inquired  of 
him  for  the  papers.  They  Were  searched  for  and  not  found. 
The  plaintiff  suggested  that  they  might  be  at  the  clerk's  office 
for  record,  and  the  agent  stated  that  such  was  probably  the  fact 
The  fact  suggested  was  by  no  means  improbable  as  to  the  mort- 
gage at  least,  because  it  had  been  only  recently  given,  and 
might  well  be  at  the  clerk's  office  for  record.  It  is  difficult  to 
believe  that  these  payments  were  made  in  bad  faith,  and  we 
certainly  cannot  say  so  in  opposition  to  the  conclusion  of  fact 
found  at  the  trial  The  case  of  Brown  v.  Blyder&wrgh  (3  Seld., 
141),  is  cited  for  the  appellant,  but  the  circumstances  of 
that  case  distinguish  it  from  the  present  The  conveyance 
there  was  made  to  the  creditor  in  full  satisfaction  of  the  mort- 
gage debt,  and  of  course  the  securities  ought  to  have  been 
delivered  up  at  the  same  time.  The  transaction  was  with  the 
mortgagee  personally,  and  no  inquiry  was- made  of  him  for  the 
securities,  nor  did  he  make-  any  representation  or  suggestion 
intended  or  calculated  to  mislead.  Such  being  the  facts,  this 
court  affirmed  the  decision  of  the  court  below,  where  the  ques- 
tion had  been  determined  against  the  mortgagor.  The  ques* 
tion  was  one  of  feet,  as  it  is  in  the  present  case.  The  decision 
is  clearly  not  an  authority  requiring  us  to  hold  as  matter  cA 
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law  that  the  plaintiff  was  chargeable  with  notioe  when  he  made 
the  payments  in  question. 
The  judgment  should  be  affinbecL 

Denio  and  Bacon,  Js.,  concurred  in  this  opinion. 

Judgment  reversed  and  a  new  trial  ordered. 
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The  sum  named  in  a  contract  as  liquidated  damages  for  its  non-performance 
will  not  be  construed  as  a  penalty,  although  it  appears-  too  large  for  a 
breach  of  some  of  the  conditions  and  too  small  for  others,  where  all  the 
conditions  are  to  be  simultaneously  performed,  e.  g.,  where  the  agreement 
is  to  convey  land,  pay  money  and  assign  securities  for  money  at  the  same 
time,  and  as  the  consideration  of  a  conveyance  then  to  be  executed  by 
the  other  party. 

A  covenant  to  assign  a  bond  and  mortgage  Is  satisfied  without  a  delivery 
of  the  original  mortgage,  the  same  having  been  lost  after  being  recorded. 

A  covenant  to  assign  an  existing  mortgage  described  as  having  been  executed 
by  R  and  8.  and  their  wives,  heat,  satisfied  by  the  assignment  of 
such  mortgage  though  not  executed  by  the  wives  of  R.  and  8.,  it  having 
been  given  to  secure  the  purchase  money  of  the  mortgaged  premises. 

Lempmmn  v.  Cbthrmn  (16  N.  Y.,  275),  considered  and  distinguished. 

Appeal  from  the  Supreme  Court  Action  to  recover  $2,000 
as  liquidated  damages  for  the  non-performance  by  the  defend- 
ant of  a  contract  to  convey  certain  land  to  the  plaintiff  The 
defence  was  that  the  plaintiff  had  failed  to  assign  certain  mort- 
gagee, the  assignment  whereof  was  a  condition  precedent  to  a 
conveyance  by  the  defendant  The  ground*  cm  which  it  was 
insisted  that  the  assignments  of  such  mortgages,  tendered  by 
the  plaintiff,  were  not  in  compliance  with  the  contract  are  suf- 
ficiently stated  in  the  following  opinion.  The  defendant  also 
insisted  that  the  sum  of  $2,000  mentioned  in  the  contract  was 
to  be  construed  as  a  penalty  and  not  as  liquidated  damages. 
The  contract  required  the  plaintiff  to  pay  $4,000  on  the  first 
day  of  April*  1856:  to  assign  two  mortgages,  one  for  $3,787, 
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the  other  for  $1,000:  to  convey  to  the  defendant  a  house  and 
lot,  and  to  deliver  to  him  two  promissory  notes  to  be  made  by 
the  plaintiff  with  a  good  indoreer  for  $600;  all  of  which  acts 
were  to  be  performed  on  the  first  of  April,  1856,  on  which  day 
the  defendant  was  to  execute  a  conveyance  to  the  plaintiff  of 
the  land  specified. 

The  judge  at  circuit  decided  against  the  defendant  upon  both 
points,  and  directed  a  verdict  for  the  plaintiff  for  $2,000  and 
interest,  subject  to  the  opinion  of  the  court  at  general  term. 
Judgment  being  there  rendered  for  the  plaintiff)  the  defendant 
appealed  to  this  court.  The  case  was  submitted  upon  printed 
arguments. 

L.  N.  Bantjs,  for  the  appellant 
BissM  and  Ballard,  for  the  respondent 

Wright,  J.  The  questions  in  the  case  are,  1st  Was  there  a 
sufficient  offer  to  perform  on  the  part  of  the  plaintiff,  at  the  time 
and  place  designated  in  the  contract ;  and  2d.  Were  the  damages 
for  non-performance  liquidated  and  fixed  by  the  contract 

1.  The  execution  and  delivery  of  the  deed  of  the  defendant's 
land  and  the  payment  therefor  by  the  plaintiff,  were  to  be 
simultaneous  acts.  Such  payment  was  to  be  made  in  cash, 
cash  securities  and  real  estate.  On  the  day  appointed  for  the 
performance  of  the  contract,  the  plaintiff  tendered  $4,000  in 
cash :  the  assignments  of  the  bonds  and  mortgages  mentioned 
in  the  contract:  two  indorsed  promissory  notes  of  $600  each; 
and  a  deed  of  a  house  and  lot  in  Byron.  The  contract  pro- 
vided that  the  defendant  should  take,  in  part  payment  for  his 
land,  an  assignment  of  a  mortgage  upon  land  known  as  the 
Stewart  farm,  executed  in  May,  1864,  by  Joel  Rouse  and  Lewis 
Merwin  and  wives,  for  the  sum  of  $8,187  and  interest;  and, 
also,  an  assignment  of  a  mortgage  on  land  in  the  town  of  Pern* 
broke,  executed  on  6th  July,  1864,  by  Charles  L.  Branch  to 
Clement  for  $1,000  and  interest  The  original*  mortgage  of 
Branch  was  not  attached  to  the  assignment;  for  the  reason  that 
it  h*d  been  left  for  record  in  the  clerk's  office  of  the  county, 
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and  could  not  afterwards  be  found.  The  mortgage  was  how* 
ever  recorded,  and  the  assignment  tendered  referred  in  terms 
to  the  record.  The  other  assignment  tendered'  was  of  a  bond 
and  mortgage  alike  in  all  respects  to  that  referred  to  in  the 
contract,  except  that  the  mortgage  was  not  signed  by  the  wives 
of  Bouse  and  Merwin.  It  is  not  insisted  that  there  was  any 
failure  in  the  offer  to  perform  on  the  part  of  the  plaintiff^  unless 
in  respect  to  these  assignments.  Nor  do  I  think  there  was 
any  here.  He  offered  substantially  to  do  and  perform  all  that 
the  contract  required  of  him,  and  sufficient  to  put  the  defend- 
ant in  default. 

With  respect  to  the  Branch  mortgage,  all  that  the  plaintiff 
covenanted  to  do  was  to  transfer  it  by  assignment  to  the  defend- 
ant He  tendered  a  proper  assignment,  with  the  bond  attached. 
The  original  mortgage,  it  is  true,  was  not  present  with  the 
assignment,  it  having  been  sent  to  the  clerk's  office  to  be  re- 
corded, and  was  lost  It  was  recorded  on  the  21st  September, 
1864.  An  assignment  of  the  bond  and  mortgage,  the  bond 
being  attached  and  the  mortgage  recorded,  was  as  effectual  for 
all  purposes  as  if  accompanied  with  the  mortgage. 

The  mortgage  assigned  on  the  Stewart  farm  was  undoubt- 
edly the  one  referred  to  and  described  in  the  contract,  though 
not  purporting  to  be  signed  by  the  wives  of  Bouse  and  Mer- 
win. On  the  day  of  the  tender  the  defendant  made  no 
objection. to  this  assignment;  showing  that  he  considered  the 
tender,  so  far  as  this  mortgage  is  in  question,  a  compliance 
with  die  intention  of  the  contract  It  was  a  purchase  money 
mortgage,  and  so  expressed  in  the  instrument  It  was  upon 
the  identical  farm  mentioned  in  the  contract,  of  the  same  date, 
and  executed  to  secure  the  exact  sum  ($8,187)  therein  named. 
If  the  parties  to  this  action  were  reversed,  and  the  same  facts 
proved,  there  could  be  no  recovery  against  the  plaintiff,  on  the 
ground  that  there  was  a  breach  of  the  contract  in  failing  to 
assign  a  mortgage  on  the  Stewart  farm,  executed  not  only  by 
Bouse  and  Merwin,  but  by  their  respective  wives.  The  offer  to 
perform  in  this  respect  was  according  to  the  intent  of  the  con- 
tract 
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Upon  the  whole,  therefore,  there  was  nothing  in  the  con* 
duet  or  acts  of  the  plaintiff  to  justify  or  excuse  the  refusal 
of  the  defendant  to  perform  his  part  of  the  contract  to  grant 
and  convey,  by  a  good  and  sufficient  deed,  the  premises  and 
real  estate  described  therein.  The  pretext  set  up  in  die  answer, 
that  the  defendant  was  induced  to  execute  the  contract  upon 
the  fraudulent  representations  of  the  plaintiff  in  respect  to  the 
validity  and  nature  of  the  liens  of  the  mortgages  agreed  to  be 
assigned  and  taken  in  payment,  was  entirely  unproved.  In 
short,  the  evidence  showed  a  total  failure  to  perform  on  hk 
part,  without  any  legal  excuse  or  justification. 

2.  The  important,  and,  in  fact,  the  only  question  of  any  real 
difficulty  in  the  case,  arises  in  respect  to  the  damages.  The 
concluding  clause  of  the  agreement  is  as  follows:  "In  case 
either  of  the  said  parties  shall  fail  to  keep,  perform  and  fulfill 
the  covenants  and  agreements  herein  contained,  on  his  part  to 
be  kept,  performed  and  fulfilled,  the  party  so  failing  to  perform 
shall  pay  to  the  other  party  the  sum  of  two  thousand  dollars, 
which  said  sum  is  hereby  mutually  agreed  by  and  between 
said  parties  to  be  the  ascertained  and  liquidated  damages  for 
such  non-performance."  It  is  competent  for  the  parties  to  a 
contract  for  the  purchase  or  sale  of  real  estate,  to  liquidate  and 
settle  by  agreement  between  themselves,  the  amount  of  dam- 
ages to  be  paid  upon  a  breach  of  the  contract,  instead  of  leav- 
ing such  amount  to  be  ascertained  by  a  court  or  jtury.  'When, 
says  RtJGGLES,  J.,  in  Cotheal  v.  Talmage  (5  SefcL,  661),  the 
damages  resulting  from  the  breach  are  uncertain  in  amount,  as 
they  are  in  all  cases  other  than  where  the  contract  is  to  pay 
money,  the  parties  have  the  right  to  say  how  much  shall  be 
paid  by  way  of  compensation  to  ths  party  injured;  and  when 
they  have  settled  that  compensation,  neither  a  court  of  law  nor 
a  court  of  equity  will  diminish  its  amount  unless  it  be  so 
grossly  disproportionate  to  the  actual  injury  that  a  man  would 
start  at  the  bare  mention  of  it.  (2  Bos.  &  Pul.,'861.)  So, 
also,  I  think  where  the  language  employed  in  that  part  of  the 
instrument  ascertaining  the  amount  of  the  damages  is  clear  and 
plainly  indicative  of  an  intention  to  fix  a  definite  sum  to  be 
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paid  by  the  party  Ming  to  perform,  and  negatives  all  inference 
of  an  intent  to  nama  the  sum  as  a  penalty,  the  courts  are  not 
authorized,  by  construction,  to  make  a  new  contract  for  the 
parties,  or  unmake  the  one  made  by  them,  and  hold,  from  the 
nature  and  circumstances  of  the  case,  that  the  parties  intended 
something  wholly  different  from  what  they  have  expressed. 
When  the  parties  to  a  contract,  in  which  the  damages  to  be 
ascertained,  growing  out  of  a  breach,  are  uncertain  in  amount, 
mutually  agree  that  a  certain  sum  shall  be  the  damages  in  case 
of  a  failure  to  perform,  and  in  language  plainly  expressive  of 
such  agreement,  I  know  of  no  sound  principle  or  rule  applica- 
ble to  the  construction  of  contracts,  that  will  enable  a  court  of 
law  to  say  that  they  intended  something  else.  Where  the  sum 
fixed  is  greatly  disproportionate  to  the  presumed  actual  dam- 
age,  probably  a  court  of  equity  may  relieve ;  but  a  court  of  law 
has  no  right  to  erroneously  construe  the  intention  of  parties, 
when  clearly  expressed,  in  the  endeavor  to  make  better  con- 
tracts for  them  than  they  have  made  for  themselves.  In  these, 
as  in  all  other  cases,  the  courts  are  bound  to  ascertain  and  carry 
into  effect  the  true  intent  of  the  parties.  I  am  not  disposed  to 
deny  that  a  cause  may  arise  in  which  it  is  doubtful  from  the 
language  employed  in  the  instrument,  whether  the  parties  meant 
to  agree  upon  the  measure  of  compensation  to  the  injured  party 
in  case  of  a  breach.  In  such  cases  there  would  be  room  for 
construction ;  but  certainly  none  where  the  meaning  of  the 
parties  was  evident  and  unmistakable.  When  they  declare,  in 
distinct  and  unequivocal  terms,  that  they  have  settled  and 
ascertained  the  damages  to  be  $500,  or  any  other  sum  to  be 
paid  by  either  foiling  to  perform,  it  seems  absurd  for  a  court 
to  tell  them  that  it  has  looked  into  the  contract  and  reached 
the  conclusion  that  no  such  thing  was*  intended;  but  that  the 
intention  was  to  name  the  sum  as  a  penalty  to  cover  any  dam- 
ages that  might  be  proved  to  have  been  sustained  by  a  breach 
of  the  agreement  Still,  certain  rules  have  crept  into  the  law 
that  are  supposed  to  control  the  construction  of  contracts  of  this 
character,  until  in  the  view  of  some  it  has  become  difficult,  if 
not  impossible,  to  support  an  agreement  for  liquidated  damages 
Sinm.— Vol.  VBL  83 
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in  cases  where  the  amount  ascertained  by  the  parties  seems  dis- 
proportionate to  the  conjectured  actual  damage. 

'  The  present  was  a  contract  for  the  sale  and  transfer  of  real 
estate,  where  the  damages  resulting  from  a  breach  would  be 
uncertain  in  their  amount ;  and  it  is  not  to  be  supposed  that  the 
parties  were  not  at  least  as  well  able  to  estimate  the  value  of 
the  bargain,  and  appreciate  the  consequences  of  failing  to  obtain 
the  land  on  the  one  hand  or  the  stipulated  consideration  on  the 
other,  as  either  judges  or  juries.  The  damages  for  non-per- 
formance were  liquidated  and  fixed,  if  the  language  used  by 
the  parties  to  a  contract  can,  in  any  case,  fix  the  amount  It 
is  precise  and  explicit,  leaving  nothing  for  construction  or 
intendment  The  parties  declare,  in  language  not  capable  of 
being  misunderstood  or  misinterpreted,  that  they  have  ascer- 
tained and  liquidated  the  damages  at  two  thousand  dollars,  to 
be  paid  by  the  party  failing  to  perform  the  agreement  to  the 
injured  party.  If  they  could  do  this,  that  is  the  sum  to 
be  treated  as  the  measure  of  damages.  That  they  could  do  it 
as  respected  a  contract  like  the  present,  is  clear  from  numerous 
adjudications  and  upon  principle.  {Hasbrouck  v.  Tappen,  15 
John.  R,  200;  Knapp  v.  Matiby,  18  Wend.,  587;  Holmes  v. 
Holmes,  12  Barb.,  137;  Esmond  v.  Van  Benschoten,  12  1<L, 
866;  Mundy  v.  Culver,  18  Barb.,  886.)  In  Kemble  v.  Far- 
ren  (6  Bing.,  141)  a  case  often  cited  on  the  question  whether 
the  sum  named  is  to  be  treated  as  liquidated  damages  or  as 
a  penalty,  Chief  Justice  Tindall  said,  that  if  the  clause 
fixing  the  sum  for  liquidated  damages  "  had  been  limited  to 
breaches  which  were  of  an  uncertain  nature  and  amount,  we 
should  have  thought  it  would  have  the  effect  of  ascertaining 
the  damages  upon  any  such  breach;"  for,  he  observed,  we  see 
nothing  illegal  or  unreasonable  in  the  parties,  by  their  mutual 
agreement,  settling  the  amount  of  damages  uncertain  in  their 
nature  at  any  sum  upon  which  they  may  agree."  Damages 
resulting  from  the  breach  of  any  contract,  except  for  the  pay- 
ment of  money,  when  the  law  liquidates  and  fixes  them,  are 
uncertain  in  their  nature  and  amount ;  and  whether  they  may 
be  accurately  woertained  with  greater  or  less  difficulty  by  the 


ALBANY,  MARCH,  1860.  259 


Clement  v.  Cash. 


testimony  of  witnesses  to  the  point,  cannot  change  this  charac- 
ter of  uncertainty,  or  prevent  the  application  of  the  rule 
that  in  such  a  case,  the  parties  having  liquidated  the  damages 
at  a  definite  sum,  they  will  be  regarded  as  having  so  intended, 
and  the  sum  fixed  be  treated  as  the  measure  of  compensation. 
I  am  aware  that  there  are  English  and  .American  cases  hold- 
ing the  doctrine  that  when  the  contract  binds  the  parties  to  do 
several  things  of  different  degrees  of  importance,  and  the  sum 
stated  is  made  payable  for  the  non-performance  of  any  or 
either,  it  is  a  penalty ;  though  it  may  be  different  in  cases 
where  a  sum  is  fixed  as  damages  for  the  non-performance  of  a 
single  specified  act  The  learned  judge  in  Gotheal  v.  Talmage 
(5  Seld.,  651),  has  shown  that  these  cases  have  no  solid  founda- 
tion in  principle,  and  that  the  doctrine  enunciated  has  no 
countenance  in  the  cases  of  Astley  v.  Weldon  (2  Bos.  &  PuL, 
846),  and  Kemble  v.  Farren  (6  Bing.,  141),  from  which  it  is 
supposed  to  be  derived.  There  are  also  cases  qualifying  the 
above  rule  in  this  respect,  that  when  the  sum  which  is  to  be  a 
security  for  the  performance  of  an  agreement  to  do  several 
acts  will,  in  cases  of  breaches  of  the  agreement,  be  in  some 
instances  too  large  and  in  others  too  small  a  compensation  for 
the  injury  thereby  occasioned,  that  sum  is  to  be  considered  a 
penalty.  (Dames  v.  Periten,  6  Bar.  &  Cr.,  216.)  This  qualifica- 
tion of  the  rule  has  no  foundation  in  principle  or  authority, 
unless  among  the  things  agreed  to  be  done  is  to  pay  a  sum  of 
money,  and  the  agreement  is  to  pay  a  larger  sum  as  liquidated 
damages  in  case  of  a  failure  to  perform  any  or  either  of  the 
stipulations.  In  such  case  the  law  fixes  and  liquidates  the 
smaller  sum,  and  as  Chief  Justice  Tindall  remarked  in  Kemble 
v.  Farren,  "that  a  very  large  sum  should  become  immediately 
payable  in  consequence  of  the  non-payment  of  a  very  small 
sum,  and  that  the  former  should  not  be  considered  the  penalty, 
appears  to  be  a  contradiction  in  terms.11  When  the  contract  is 
to  pay  money,  if  a  larger  sum  be  stipulated  as  damages  for  the 
non-payment  of  a  smaller  one,  the  parties  will  be  presumed  to 
have  intended  the  former  as  a  penalty;  and  when  one  of  the 
distinct  covenants  in  a  contract  is  to  pay  a  smaller  sum  of 
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money  than  that  stipulated  as  damages  for  nonperformance  by 
the  parties,  and  there  are  distinct  covenants  to  do  or  perform 
other  distinct  acts,  the  damages  resulting  from  a  breach  of 
which  are  uncertain  in  amount,  if  the  larger  sum  named  aa 
liquidated  damages  be  expressed  to  cover  any  and  all  the 
breaches,  it  being  a  penalty  in  regard  to  one  of  the  stipulations 
to  be  performed,  is  to  be  treated  as  a  penalty  as  to  all.  This 
is  as  fer  as  the  oases  of  Astley  v.  Wddon  and  Kemble  v.  Farren 
go ;  and  to  far  as  courts  can  go,  by  any  reasonable  rule  of  con- 
struction, in  reaching  the  intention  of  the  parties  to  a  contract 
wherever  is  inserted  a  clause  liquidating  the  damages.  If  it 
Were  conceded,  however,  that  the  doctrine  of  the  cases  referred 
to  is  to  be  considered  as  the  established  law  of  this  State,  it 
cannot  be  applied  to  the  present  cases.  The  contract  in  ques- 
tion, in  legal  effect*  provided  but  fbr  the  performance  of  a 
single  act  on  each  side,  and  at  the  same  period  of  time,  viz. : 
the  execution  and  delivery  of  a  deed  of  the  land  by  the 
defendant,  and  payment  therefor  by  the  plaintiff.  That  the 
defendant  agreed  to  receive  in  payment  for  his  deed,  and  tho 
plaintiff  to  pay,  simultaneously  with  its  delivery,  the  considera- 
tion in  money  and  other  property,  cannot  divest  what  was  to 
be  done  of  the  character  of  a  single  transaction.  If  the  defend- 
ant failed  to  convey,  or  the  plaintiff  to  make  payment  in  the 
way  covenanted,  there  was  a  total  non-performance.  The  con- 
sideration to  be  paid  for  the  deed  was  over  nine  thousand  dol- 
lars, four  thousand  of  which  was  to  be  in  cash,  and  over  five  thou- 
sand in  money  securities;  the  cash  and  transfers  of  the  securities 
to  be  passed  over  to  the  defendant  on  the  receipt  of  the  deed. 
It  is  not  at  all  like  the  case  of  Lampman  v.  Cochran  (16  N.  Y., 
J575),  where  the  contract  provided,  among  other  things,  that 
one  of  the  parties  should  give  to  the  other,  on  a  specified  day, 
a  promissory  note  for  $200,  and  on  a  subsequent  day  a  bond 
and  mortgage  for  $2,000,  with  interest,  and  the  parties  agreed 
therein  "to  pay  one  to  the  other  the  sum  of  $500  as  liquidated 
damages,"  on  failure  to  perform  the  contract  The  case  but 
re-affirmed  the  doctrine  in  Astley  v.  Wtldon,  that  where  a  larger 
•am  is  stipulated  as  damages  for  the  nonpayment  of  a  smaller 
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one,  the  larger  sum  will  be  held  to  be  a  penalty.  In  the  pre- 
sent case  the  consideration  agreed  to  be  paid  on  receiving  a 
deed  of  the  defendant's  farm  was  over  $9,000,  while  the  sum 
agreed  upon  as  damages  to  be  paid  by  the  party  failing  to  per- 
form the  agreement  was  $2,000. 

The  defendant  having  broken  his  contract,  I  think  the  pro* 
per  damages  to  be  awarded  for  the  breach  are  those  liquidated 
and  fixed  by  agreement  of  the  parties.  If  a  court  of  law  were 
justified  in  any  case  in  interfering  on  the  ground  that  the  sum 
named  was  grossly  disproportionate  to  the  actual  injury,  such 
disproportion  is  not  apparent  in  this  case. 

The  judgment  of  the  Supreme  Court  should  be  affirmed. 

Selden  and  &<erkk,  Js.,  expressed  no  opinion;  all  the 
other  judges  concurring, 

Judgment  affirmed* 


BouGHTON  v.  Ons  et  al. 


The  default  of  a  manufacturing  corporation,  organised  tinder  the  general  act 
(ck  40  of  1848),  to  publish  in  the  first  twenty  days  of  January,  the 
statement  required  by  section  12  of  that  act,  imposes  a  personal  liability 
upon  the  trustees  in  office  for  all  corporate  debts  existing  while  they  are 
in  default,  but  not,  it  seems,  for  debts  contracted  after  their  retirement 
from  office. 

A  trustee  coming  into  office  after  a  de&alt,  is  personally  liable  for  soon 
debts  only  as  are  contracted  while  he  is  in  office,  and  before  a  report  is 
made  and  published. 

Whether  a  trustee  not  in  office  during  the  first  twenty-one  days  of  the 
January  next  before  or  after  the  contracting  of  the  debt  is  in  any  case 
liable,  Quere. 

Appeal  from  the  Supreme  Court  Action  against  the  trus- 
tees of  the  Rochester  Novelty  Works,  a  manufacturing  cor- 
poration organized  under  the  general  act  (ch.  40  of  1848). 
The  complaint  showed  that  Boody,  Hitter  and  Huntington, 
were  trustees  of  the  corporation  from  January  1, 1867,  to  some 
time  m  March.    From  and  after  that  time  Boody,  Otis  and 
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Palmer  became  and  continued  trustees  until  December  follow- 
ing. The  trustees  did  not,  within  twenty  days  after  the  1st  of 
January,  1867,  or  at  any  time  since,  file  and  publish  the  state- 
ment or  report  required  by  the  12th  section  of  the  act  The 
corporation  was  indebted  to  the  plaintiff  for  goods  sold  to  it  at 
divers  times  between  January  18,  1856,  and  January  1, 1857, 
and  on  the  8th  of  April,  1857,  executed  its  promissory  note 
for  the  amount  of  such  indebtedness,  for  which,  with  interest* 
the  plaintiff  demanded  judgment  He  also  demanded  the 
amount  of  another  note  made  by  the  corporation  in  July, 
1857,  for  goods  sold  to  it  between  January  8th  and  May  5th, 
1857.  This  action  was  commenced  in  December,  1857.  The 
defendant  Otis  demurred,  and  having  had  final  judgment  in 
his  favor  at  general  term  in  the  seventh  district,  the  plaintiff 
appealed  to  this  court  The  cause  was  submitted  on  printed 
arguments. 

Harvey  Humphrey,  for  the  appellant 

William  F.  Cogswell,  for  the  respondent 

Comstock,  Ch.  J.  The  general  act  under  which  "  The  Koch- 
ester  Novelty  Works  "  was  incorporated,  declares  that  the  com- 
panies organized  according  to  its  provisions,  shall,  annually, 
within  twenty  days  from  the  1st  day  of  January,  make  a  report 
stating, the  amount  of  the  capital  stock,  the  proportion  actually 
paid  in,  and  the  amount  of  existing  debts ;  and  that  if  any  com- 
pany shall  fail  to  do  so,  "all  the  trustees  of  the  company  shall 
be  jointly  and  severally  liable  for  all  the  debts  of  the  company 
then  existing,  and  for  all  that  shall  be  contracted  before  such 
report  shall  be  made."  (Laws  of  1848,  p.  57,  §  12.)  There  is 
certainly  some  obscurity  in  this  language,  when  we  come  to 
apply  it  to  different  conditions  of  feet  "  All  the  trustees  "  are 
declared  to  be  liable  for  "  all  debts."  The  most  literal  inters 
pretation  will  undoubtedly  give  to  the  provision  a  broader  sig- 
nificance than  the  legislature  intended.  For  example,  a  board 
of  trustees  might  be  superseded  by  a  new  election  immediately 
after  a  default,  in  making  the  report,  had  occurred.    Of  course 
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the  retiring  trustees  would  be  liable  for  the  debts  then  existing. 
They  ought  to  be  so  liable,  because  it  would  be  simply  attach- 
ing to  their  own  default  the  consequences  which  the  statute  has 
declared.  But  in  a  literal  use  of  the  language,  they  would  also 
be  liable  for  all  future  debts  of  the  company,  if  their  successors 
should  also  fail  to  make  the  report,  although  they  had  ceased 
to  be  trustees  or  even  stockholders.  Thus,  notwithstanding 
the  loss  of  all  control  in  the  management  of  the  company  and 
even  of  all  interest  in  its  affairs,  they  might  remain  liable  for* 
ever  in  consequence  of  the  continuing  default  of  those  who 
succeeded  them,  a  default  which  they  would  have  no  power  to 
prevent,  any  more  than  they  would  to  prevent  the  contracting 
of  future  debts.  This  clearly  was  not  the  intention  of  the 
legislature. 

Equally  opposed,  in  my  judgment,  to  the  equity  and  good 
sense  of  the  statute,  is  a  construction  which  imposes  upon  a 
succeeding  board  of  trustees  a  liability  for  debts  which  have 
become  charged  upon  their  predecessors  by  reason  of  the 
default  of  the  latter.  According  to  this  construction  one  body 
of  trustees  may  retire  from  office  charged  with  all  the  debts  of 
the  company,  because  they  had  not  complied  with  the  law, 
while  those  who  are  appointed  to  succeed  in  the  management 
cannot  assume  the  trust,  without  taking  also  the  personal  bur- 
dens which  the  former  trustees  had  incurred  by  their  own  neg- 
lect This  will  appear  the  more  unreasonable  when  we.  con- 
sider, that  the  trustees  thus  coming  into  office  after  a  default 
of  those  who  preceded  them,  had  no  power  to  prevent  that 
default,  and  that  they  have  none  to  avert  its  consequences. 
They  could  not  prevent  it,  because  they  were  not  in  the  man- 
agement when  it  occurred.  They  cannot  avert  its  consequen- 
ces, if  this  be  the  true  construction  of  the  law,  because 
although  they  may,  with  the  utmost  promptitude,  file  a  report 
as  the  statute  requires,  tlpt  proceeding  on  their  part  will  not 
discharge  any  personal  liability,  either  of  themselves  or  their 
predecessors,  which  has  already  accrued.  The  liability,  when 
it  has  once  attached,  and  upon  whomsoever  it  has  attached, 
remains  fixed  and  unalterable.    This  is  plain. 
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Such  an  interpretation  of  the  statute  would  be  a  most  unfor- 
tunate one  for  these  corporations;  for  I  apprehend  the  stock- 
holders would  find  great  difficulty  in  electing  prudent  and  care- 
ful trustees  in  the  place  of  a  reckless  and  improvident  board, 
if  the  persons  elected,  at  the  moment  of  taking  office,  must 
become  personally  involved  in  all  the  embarrassments  and 
debts*  of  the  company.  A  sounder  and  juster  view  of  the.  ques- 
tion, it  seems  to  me,  is  that  a  board  of  trustees  guilty  of  the 
default  in  January,  and  retiring  from  office,  is  liable  for  all 
antecedent  debts  and  for  those  only;  and  that  the  successors, 
if  they  continue  the  default  until  the  next  January,  and  no 
longer,  are  liable  for  the  debts  afterwards  contracted  during 
that  year,  and  for  no  other.  If  the  persons  succeeding  to  office 
promptly  obey  the  requirement  of  the  act  they  will  escape  all 
liability,  and  it  is  plainly  just  that  they  should,  because  there 
is  no  failure  of  dtity  on  their  part  If  they  do  not,  'they  very 
properly  incur  the  hazard  of  the  debts  which  they  themselves 
as  trustees  contract  This  hazard  they  may  be  quite  willing 
to  incur;  but  there  is  neither  principle  nor  policy  in  making 
them  responsible  for  the  acts  and  defaults  of  their  predecessors. 
The  general  policy  of  the  act  is  immunity  from  personal  lia- 
bility, but  this  is  attended  by  certain  conditions  demanding  the 
personal  observance  of  the  trustees.  A  single  case  may  occur 
where  successive  boards  may  be  liable  for  the  same  debts ;  and 
that  is  where  there  are  successive  defaults  in  January.  By  the 
express  terms  of  the  statute,  the  trustees  omitting  to  file  their 
statement  within  the  first  twenty  days  of  that  month  are  liable 
for  all  debts  then  existing.  Now  the  debts  then  existing  may 
be  wholly  or  partly  the  very  debts  for  which  their  predecessors 
became  liable,  by  reason  of  a  default  in  the  January  of  the 
previous  year.  But  from  this  liability  there  is  a  chance  of 
escape  by  a  simple  performance  of  the  duty  required,  whereas 
if  such  liability  is  assumed  by  a  new  board  by  the  very  act  of 
taking  office,  there  is  no  chance  of  escape  except  by  refusing 
to  serve. 

I  construe  the  statute  according  to  these  views,  and  it  is  a 
construction  which  is  fatal  to  the  plaintiffs  case.    The  corpora- 
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tion  had  a  board  of  three  trustees  who  were  in  office  on  the 
1st  of  January,  1867,  and  they  neglected,  in  that  month  and 
afterwards,  to  make  a  report  as  required  by  the  act  Two  of 
them  went  out  in  March,  1867,  and  were  succeeded  by  two 
others.  The  defendant  Otis  is  one  of  the  latter,  and  he  has 
demurred  to  the  complaint  This  suit  was  brought  before  the 
close  of  that  year  to  recover  an  indebtedness  represented  in 
two  notes.  One  of  the  notes  is  averred  to  have  been  given  on 
the  8th  of  April,  1867,  for  goods  sold  by  the  plaintiff  to 
die  company  prior  to  the  1st  of  January  preceding,  and  the 
other  was  given  in  July  for  goods  alleged  to  have  been  sold 
between  the  8th  of  January  and  the  6th  of  May,  1867. 
These  averments  fail  to  show  that  any  part  of  the  debt  accrued 
prior  to  the  time  in  March,  when  the  change  of  trustees  took 
place.  Consistently  with  the  allegation,  the  portion  represented 
in  the  note  last  given  might  all  have  accrued  in  the  month  of 
January.  The  trustees  chosen  in  March,  therefore,  were  not 
liable  to  pay  for  any  portion  of  the  goods,  according  to  the 
view  which  has  been  taken  of  the  statute.  If  the  creditor  had 
waited  until  January,  1868,  and  no  report  had  then  been  made, 
the  case  might  have  been  different 

It  is  scarcely  necessary,  perhaps*  to  observe  that  the  giving 
of  the  notes  by  the  company  does  not  change  the  result  If 
the  new  trustees,  on  coming  into  office,  were  not  personally 
liable  for  the  previous  debt  of  the  company,  they  plainly  did 
not  become  so  because  notes  were  afterwards  given  for  the 
same  debt 

We  think  the  demurrer  of  Otis  was  well  taken,  and  that  the 
judgment  should  be  affirmed. 

Clebke,  Wbight,  Bacon  and  Welles,  Js.,  concurred. 

Denio,  J.  There  is  an  implication  in  the  section  of  the 
statute,  under  which  it  is  sought  to  charge  the  defendant,  that 
the  report  which  ought  to  be  made  within  the  first  twenty  days 
of  January  in  each  year,  may  be  made  afterwards,  so  as  to  pre- 
vent fhrther  liability  from  attaching.  This  is  but  just>  if  we 
Smith.— Vol.  VDL  34 
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consider  that  the  trustees  in  office  during  these  twenty  days  are 
the  only  ones  whom  the  statute  considers  delinquents.  If  they 
neglect  this  duty  during  the  twenty  days,  they  are  chargeable 
with  all  the  prior  debts  and  all  those  contracted  during  these 
days ;  but  their  hands  are  not  so  tied  up  but  that  they  may  stop 
the  incurring  of  further  liability,  by  filing  the  report  after  the 
time  when  it  ought  to  have  been  done.  This  does  not,  how- 
ever, prove  that  trustees  coming  into  office  after  the  twenty  days 
have  elapsed,  and  who  were  not  at  all  to  be  blamed  for  not  hav- 
ing filed  the  report  within  the  twenty  days,  become,  by  the  mere 
act  of  accepting  the  office,  liable  for  all  the  prior  debts  of  the 
corporation  and  all  which  may  be  contracted  before  they  have 
time  to  prepare  the  report.  Such  a  construction  would  effe  t- 
ually  deter  any  one  from  taking  that  situation  in  a  company 
which  had  become  embarrassed,  and  whose  trustees  had  failed 
to  perform  this  duty  at  the  proper  time;  and  yet  it  might  be 
quite  desirable  that  such  a  company  should  have  proper  trustees 
to  retrieve  its  affairs.  I  think  those  whose  duty  it  is  to  make 
the  report  within  the  twenty  days,  and  who  have  failed  to  per- 
form that  duty,  are  the  ones  whom  the  statute  considers  the 
delinquents,  and  who  are  permitted  to  avail  themselves  of  the 
locus  pcenitentice,  so  far  as  future  liability  is  concerned  T\xe 
sentence  of  the  statute,  that  all  the  trustees  shall  be  liable,  is 
subject  to  some  limitation ;  for  it  cannot  possibly  extend  to  those 
against  whom  no  neglect  is  imputable,  as,  for  instance,  those 
who  in  this  case  were  in  office  only  up  to  the  end  of  December. 
In  affixing  the  limitation,  care  should  be  taken  that  an  effect 
be  not  given  to  the  provision  which  would  work  manifest  in- 
justice. Trustees  coming  in,  say,  on  the  first  of  March,  as  the 
defendant  did,  would  necessarily  be  ignorant  of  the  state  of 
affairs  of  the  company,  and  could  not  make  a  report  without 
proper  examination;  but  they  would  at  the  first  moment  after 
•taking  the  office  be  liable,  upon  the  plaintiff's  oonstrectum,  for 
all  prior  debts,  and  this  would  be  palpably  wrong.  Then  if 
they  would  not  be  liable  for  prior  debts,  they  would  not  for  those 
-subsequently  contracted,  unless  they  should  remain  in  office 
until  the  next  annual  period  of  making  the  report;  for  it  is 


ALBANY,  MARCH,  1860.  267 

Petty  «.  Tooker. 

those  who  are  liable  for  the  debts  then  existing  who  are  made 
liable  for  those  subsequently  contracted  I  am  of  opinion, 
therefore,  that  the  judgment  appealed  from,  which  exonerates 
the  defendant,  is  right,  and  that  it  should  be  affirmed 

Bayies,  J.,  concurred  in  this  opinion ;  Selden,  J.,  expressed 
no  opinion. 

Judgment  affirmed. 


Petty  et  al.}  Trustees  of  Parish  of  Bellport,  v.  Tookeb  et  al 

Corporations  formed  under  section  3  of  the  act  for  the  incorporation  of 
religious  societies  (ch.  60,  of  1813),  have  no  denominational  character, 
and  none  can  be  engrafted  upon  them. 

The  legal  character  of  the  corporation  is  not  affected  by  the  existence  or 
non-existence,  or  ecclesiastical  connection,  doctrines,  rites,  or  modes  of 
government  of  a  church  or  churches  formed  by  the  corporators.  The 
existence  of  the  latter  as  organized  bodies  is  not  recognized  by  our 
municipal  law.  •     * 

Persons  otherwise  qualified  do  hot  lose  their  right  as  corporators  to 
vote  at  elections  by  reason  of  their  having  individually,  or  collectively, 
renounced  the  doctrine  and  ecclesiastical  government  professed  and 
recognized  by  the  religious  body  in  whose  worship  and  services  the  cor- 
porate property  had  always  been  employed. 

The  title  of  trustees  to  office  and  to  the  control  of  the  corporate  property, 
is  not  impaired  by  any  aberation  in  doctrine  or  church  government 
on  their  part,  or  on  that  of  those  by  whom  they  are  elected. 

The  trustees  can  determine,  by  their  control  of  the  corporate  property,  who 
shall  conduct  the  religious  exercises.  The  only  restraint  is  in  the  power 
Of  the  corporators  to  fix  the  salary  of  the  person  employed. 

They  have,  also,  the  power,  it  seems,  to  make  such  regulations  in  respect 
to  the  renting  and  occupation  of  pews  as  to  exclude  persons  holding 
obnoxious  opinions  from  becoming  attendants  upon  worship,  and  there- 
by obtaining  a  right  to  vote.    Per  Selden,  J. 

It  is  only  in  this  way,  or  by  express  condition  affecting  the  grant  of 
the  corporate  property,  that  its  use  can  be  restricted  to  the  propagation 
of  any  particular  form  of  religious  belief  or  ecclesiastical  organization. 
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Appeal  from  the  Supreme  Court  Ejectment  for  a  church. 
The  answer  denied  that  the  plaintiffs  were  the  trustees  of  the 
religious  corporation  to  which  the  church  belonged,  and  averred 
that  the  defendants  were  such  trustees,  and  in  that  character 
possessed  and  were  entitled  to  retain  the  custody  of  the  church 
edifice.  On  the  trial  before  Mr.  Justice  Emott,  a  jury  having 
been  waived,  these  facts  appeared: 

In  July,  1886,  a  Congregational  Church  was  organized  in  the 
village  of  Bellport,  its  ecclesiastical  officers  chosen,  and  a 
clergyman  invited  to  preach.  In  March,  1848,  the  persons 
connected  with  this  church  organization,  and  the  attendants 
upon  its  services,  held  a  meeting  and  became  duly  incorporated 
as  a  religious  society  under  the  general  act  (ch.  60,  of  1818), 
under  the  name  of  the  Parish  of  Bellport.  The  six  trustees 
were  elected,  and  the  proper  certificate  made  and  filed,  making 
no  mention  of  any  denominational  name  or  preference.  The 
property  in  dispute  in  this  action  was  conveyed  to  the  trustees 
of  this  corporation,  and  there  was  no  dispute  as  to  the  persons 
holding  the  office  until  1862.  Before  that  time,  however,  there 
was  a  division  in  the  society  upon  the  question  whether  it  should 
adhere  to  the  Congregational  or  to  the  Presbyterian  doctrine 
and  organization..  In  November,  1851,  the  trustees  then  in 
office  called  a  meeting  of  the  inhabitants  of  Bellport,  to  deter- 
mine it  A  majority  of  those  present  at  the  meeting  voted  to 
"concur  with  the  majority  of  the  trustees  in  establishing  this  a 
Presbyterian  meeting-house,"  and  took  measures  for  putting 
themselves  under  the  charge  of  the  appropriate  ecclesiastical 
authorities  of  that  denomination.  A  Presbyterian  Church  was 
thereupon  organized,  and  a  minister  installed,  who  preaehed 
regularly  in  the  meeting-house.  The  Congregational  minister 
who  had  been  previously  employed  by  the  society  also  con- 
tinued to  preach  regularly  in  the  meeting-house,  but  at  a  dif- 
ferent hour  from  his  Presbyterian  brother. 

Under  this  state  of  affairs,  an  election  was  held  on  February 
21, 1862,  pursuant  to  a  notice  which  had  been  given  by  the 
direction  of  a  majority  of  the  trustees,  in  the  manner  prescribed 
by  law,  by  the  minister  adhering  to  the  Presbyterian  Church, 
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at  public  worehip  conducted  by  him.  At  this  election,  which 
was  regularly  conducted,  and  at  which  no  members  of  the 
society  were  excluded  from  voting,  two  of  the  trustees  whose 
term  of  office  was  about  to  expire,  were  re-elected.  The  board 
of  trustees  thus  constituted  is  represented,  through  successive 
and  unquestioned  elections,  by  the  defendants  in  this  action. 

The  plaintiffs  make  title  under  an  election  held  on  the  24th 
February,  1852,  in  pursuance  of  a  notice  given  by  the  Congre- 
gational minister,  under  the  direction  of  a  minority  of  the 
trustees.  At  this  election  four  trustees  were  chosen ;  two  in 
place  of  the  trustees  whose  terms  were  about  to  expire,  and 
two  others  in  place  of  trustees  whose  terms  did  not  expire  until 
March,  1864,  but  who  were  declared  to  have  "seceded  from 
this  religious  society."  Members  of  the  society,  who  were 
entitled  to  vote,  were  excluded  on  the  ground  that  they  adhered 
to  the  Presbyterian  organization. 

The  judge  decided  that  the  election  of  February  21,  1852, 
was  valid,  and  that  the  defendants  were  consequently  the  legiti 
mate  trustees  of  the  corporation.  He  ordered  judgment  in 
their  favor,  which  having  been  affirmed  at  general  term  in  the 
seventh  district,  the  plaintiffs  appealed  to  this  court  The  case 
was  submitted  on  printed  arguments. 

Oeorge  Miller,  for  the  appellants. 

W.  P.  Buffett,  for  the  respondents. 

Selden,  J.  This  is  a  oontest  between  two  sets  of  individu- 
als, each  claiming  to  be-  trustees  of  the  parish  of  Bellport; 
and  the  action  is  brought  to  recover  possession  of  the  church 
edifice,  and  the  lot  upon  which  it  stands;  from  which  the  plain- 
tifffe,  as  they  allege,  have  been  excluded  by  the  defendants. 
The  first  position  taken  by  the  defendants  is,  that  their  title  to 
the  property  cannot  be  tried  in  this  action,  but  that  the  plain- 
tiffk  must  resort  to  the  mode  prescribed  by  statute  for  testing 
their  rights. 

The  present  statutory  provision  on  the  subject  is  contained  in 
tilt  Code.   Section  482  provides  that  an  action  may  be  brought 
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by  thte  Attorney-General,  in  the  name  of  the  People  of  the 
State,  upon  his  own  information,  or  upon  the  complaint  of  any 
private  party,  against  any  person  who  shall  usurp  or  intrude 
into  any  public  office,  or  "  any  office  in  any  corporation  created 
by  the  authority  of  this  State."  This  no  doubt  is  in  ordinary 
cases  the  most  appropriate  find  convenient  way  of  trying  the 
title  of  any  one,  to  a  corporate  office;  and  in  cases  where  no 
right  of  property  is  invaded,  it  is  frequently  the  only  way. 
But  the  legal  title  of  the  church  and  lot  in  question  here,  is 
absolutely  vested  in  the  trustees  of  the  corporation;  and  I  am 
inclined  to  the  opinion  that  if  those  who  are  justly  entitled  to 
that  office  have  been  wrongfully  excluded  from  the  posses* 
sion  and  control  of  the  property,  they  may  maintain  an  action 
in  their  own  names  to  recover  that  possession.  I  have,  however, 
given  to  this  question  but  a  slight  examination  for  the  reason 
that,  in  the  view  I  take  of  the  case,  it  is  not  important  to  settle 
it  Neither  have  I  examined  very  critically  to  see  whether  the 
case  shdws  an  actual  exclusion  of  the  plaintiffs  by  the  defend- 
ants; but  have  assumed,  as  the  counsel  on  both  sides  seem  to 
have  assumed,  that  an  ouster  of  the  plaintiffs  in  their  character 
as  trustees,  though  not  as  individual  corporators,  is  established. 
The  question  then  is,  upon  the  right  of  the  plaintiffs  to  be 
considered  as  the  trustees  of  the  corporate  body.  The  corpo- 
ration itself  was  unnecessarily  and  improperly  made  a  party, 
and  will  be  disregarded. 

The  whole  theory  of  the  plaintiffs'  case  rests  obviously  upon 
the  assumption  that  as  the  religious  society  in  Bellport  was, 
from  its  commencement  in  1886  to  its  incorporation  in  1849, 
Congregational  in  its  character,  this  feature  of  Congregation- 
alism entered  as  an  element  into  the  act  of  incorporation,  so 
that  the  society  became  incorporated,  not  merely  as  a  religious, 
but  as  a  Congregational  society. 

This  assumption  is  clearly  unfounded.  Corporations  formed 
under  the  3d  section  of  the  act  of  1813,  have  no  denomina- 
tional character,  nor  can  such  a  character  be  in  any  manner 
engrafted  upon  them.  That  portion  of  the  members  organized 
into  a  separate  body  called  the  church,  may  belong  to  a  peculiar 
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denomination,  but  it  has  no  power  to  impress  its  distinctive 
character  upon  the  corporation,  so  as  to  render  it  ineffaceable 
by  the  voice  of  a  majority  of  the  corporators.  These  two 
bodies,  viz. :  the  corporation  and  the  church,  although  one 
may  exist  within  the  pale  of  the  other,  are  in  no  respect  cor- 
relative. The  objects  and  interests  of  the  one  are  moral  and 
spiritual;  the  other  deals  exclusively  with  things  temporal  and 
material  % 

The  existence  of  the  church  proper,  as  an  organized  body,  is 
not  recognized  by  the  municipal  law ;  nor  does  its  existence  or 
non-existence,  or  its  denominational  character  or  connections, 
in  any  manner  affect  the  legal  nature  of  the  corporation.  Each 
as  a  body  is  entirely  independent,  and  free  from  any  direct 
control  or  interference  by  the  other;  and  yet  it  is  easy  to  see 
that  the  majority  of  the  corporators,  if  so  disposed,  may, 
through  their  control  over  the  property  and  revenues  of  the 
society,  exercise  an  important  incidental  influence  upon  the 
character  and  destinies  of  the  church.  The  present  case  illus- 
trates the  manner  in  which  this  influence  is  exerted.  The 
plaintiffs'  counsel  is  clearly  mistaken  in  supposing  that  the 
meeting  of  the  28th  of  November,  1851,  wrought  the  change 
of  which  he  complains.  Even  if  that  had  been  a  meeting 
of  the  members  of  the  parish  of  Bellport,  instead  of  being, 
as  it  was,  a  meeting  of  the  inhabitants  of  the  village  of  Bell- 
port,  its  proceedings  could  per  se  have  had  no  effect  upon  the 
sectarian  character  of  the  society.  That  depended  upon  the 
rules  and  ordinances  of  the  church,  with  which  the  corporation, 
as  such,  had  nothing  whatever  to  do.  Neither  the  proceedings 
of  that  meeting,  nor  the  subsequent  action  of  the  Presbytery 
in  organizing  a  Presbyterian  Church,  were  in  themselves  of 
any  legal  consequence.  They  were  only  important  as  indicative 
of  the  views  and  sentiments  of  a  majority  of  the  members  of 
the  society,  and  of  the  manner  in  which  they  would  be  disposed 
to  exercise  their  legitimate  corporate  powers. 

The  change  in  the  character  of  the  congregation,  of  which 
the  plaintiffs  complain,  has  been  brought  about,  not  by  the  pro 
ceedings  of  the  Presbytery,  or  the  resolutions  of  the  society 
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but  by  the  action  of  the  trustees  in  employing  a  Presbyterian 
clergyman,  and  opening  the  meeting-house  to  his  ministrations. 
This  they  had  a  legal  right  to  do.  The  trustees  are  the  repre- 
sentatives of  the  corporate  body,  and  the  statute  invests  them 
with  extensive  powers.  They  are  entitled  to  the  possession 
and  management  of  all  the  property  of  the  corporation,  and 
are  empowered  to  exercise  its  entire  administrative  functions. 
The  legislature  has  been  careful  to  guard  against  the  abuse  of 
this  authority,  by  providing,  in  Bection  8,  that  the  salary  of  the 
minister  shall  be  regulated,  not  by  the  trustees,  but  by  a  major- 
ity  of  the  corporators,  at  a  meeting  called  for  that  purpose. 
Subject  to  this  important  and  most  efficient  check,  the  trustees 
have  the  undoubted  power  of  determining  by  whom  the  pulpit 
shall  be  occupied.  It  is  quite  apparent  that  this  power,  which 
the  statute  plainly  confers,  must  of  necessity  give  to  the  trus- 
tees and  a  majority  of  the  corporator^  when  united,  virtual 
control  over  the  forms  and  ordinances  to  be  observed.  The 
act  for  the  incorporation  of  religious  societies  was  obviously 
framed  with  a  view  to,  and  in  accordance  with,  that  just  and 
sound  principle  which  lies  at  the  basis  of  all  our  civic  institu- 
tions, viz.:  that  in  every  organized  society,  the  controlling 
power  should  be  in  the  hands  of  the  majority. 

This  may,  in  some  instances,  as  perhaps  it  does  in  the  present 
instance,  operate  with  severity  and  apparent  injustice  by 
enabling  those  who  have  recently  become  members  of  the 
society,  if  in  a  majority  and  so  disposed,  to  change  its  religious 
character  and  modes  of  worship,  against  the  will  of  its  original 
founders  and  chief  contributors.  But  the  evil  arising  from 
these  rare  cases  is  more  than  counterbalanced  by  the  effect  of 
this  legislation  in  putting  an  end  to  religious  controversy,  and 
removing  from  the  civil  tribunals  a  species  of  litigation  with 
which  they  are  in  general  quite  unqualified  to  deaL 

But  while  our  laws  have  thus  secured  to  every  incorporated 
religious  society  the  power,  as  a  general  rule,  to  modify,  from 
time  to  time,  its  ordinances  and  forms,  so  as  to  harmonize  with 
the  views  and  wishes  of  the  majority  of  its  members,  they 
also  afford  to  those  who  may  desire  it  ample  means  of  guard* 
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mg  against  any  radical  change.  If  a  body  of  persons  of 
homogeneous  views,  upon  becoming  incorporated,  are  desirous 
of  maintaining  unchangeable  forms,  a  uniform  faith,  and  per- 
manent  religious  connections,  there  are  two  modes  in  which 
this  object  can  be  accomplished.  One  is,  b y  causing  their  church 
edifice  and  lot  to  be  conveyed  to  the  society,  upon  the  express 
condition  that  it  should  be  forever  thereafter  devoted  to  the 
purposes  of  religious  worship  by  a  congregation  maintaining 
a  certain  faith,  and  observing  certain  prescribed  ordinances  and 
forms.  Such  a  condition  inserted  in  a  deed  to  the  society,  if 
definitely  and  clearly  expressed,  would  be  valid,  and  would  no 
doubt  operate  as  an  effectual  guaranty  against  any  change  in 
the  religious  character  of  the  society. 

But  the  provisions  of  the  act  itself,  under  which  such  socie- 
ties are  incorporated,  suggest  another  mode  by  which  perma- 
nence and  steady  and  unchangeable  forms  may  be  secured. 
Section  7  provides  that  no  person  shall  become  a  member  of 
such  society  after  its  incorporation,  and  entitled  to  vote  at  any 
election,  unless  he  has  been  "a  stated  attendant"  on  the  wor- 
ship of  the  society  for  at  least  one  year  before  such  election. 
Now  the  society  has  obviously,  through  its  trustees,  foil  power 
to  determine  what  persons  it  will  thus  admit  to  membership. 
It  is  under  no  obligation,  more  than  any  other  organized  asso- 
ciation, to  receive  obnoxious  persons,  or  those  likely  to  create 
either  disturbance  or  division.  The  trustees  own  and  control 
the  church  edifice,  and  are  expressly  authorized,  by  section  4, 
"to  regulate"  the  renting  of  the  pews,  and  may  of  course 
adopt  such  rules  on  the  subject  as  they  may  deem  expedient 
The  act  evidently  contemplates  that  the  society  will,  or  at  least 
may,  discriminate  among  those  desirous  of  uniting  with  it 
The  latter  portion  of  section  7  provides  that  "the  clerk  to  the 
trustees  shall  keep  a  register  of  the  names  of  all  such  persons 
as  shall  desire  to  become  stated  hearers  in  the  said  church,  con- 
gregation or  society,  and  shall  therein  note  the  time  when  such 
request  was  made;  and  the  said  clerk  shall  attend  all  such  sub- 
sequent elections  in  order  to  test  the  qualifications  o{  such  electors, 
in  case  the  same  should  be  questioned." 
Smith.— You  VIL  85 
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This  provision  looks  to  a  formal  application,  in  each  instance,  to. 
the  corporate  authorities  for  admission  into  the  society ;  and  the 
trustees  may  no  doubt  adopt  such  regulations  that  no  pew  can 
be  rented  originally,  or  sold  or  assigned  to  a  new  occupant,  with-, 
out  their  previous  consent,  or  even  that  of  the  society  itself. 

<[£  however,  a  society,  instead  of  adopting  these  appropriate 
and  effectual  precautions,  chooses  to  throw  Open  its  doors  to 
the  public  at  large,  and  invite  in  new  members,  irrespective  of 
their  personal  character  or  religious  tendencies,  they  have  no 
reason  to  complain  that  the  powers  and  privileges  of  their  new 
associates,  whom  they  have  voluntarily-received,  and  of  whose 
contributions  they  avail  themselves,  should  be  the  same  as 
their  own. 

It  follows  from  these  principles,  that  the  change  in  the  reli- 
gious character  of  the  parish  of  Bellport  has  been  produced  by 
the  exercise  by  the  trustees,  and  the  majority  of  the  corpora- 
tors,  of  their  legitimate  powers.  The  idea  upon  which  the 
plaintiffs  rest  the  regularity  of  their  election  as  trustees,  viz. : 
that  the  defendants  and  those  who  elected  them,  were  to  be 
regarded  as  seceders  from  the  society,  has  no  legal  foundation. 
Spoeders  from  Congregationalism,  in  a  religious  sense,  they  may 
have  been ;  but  this  could  not  disfranchise  them  as  corporators. 
The  corporators  are  those  who  can  vote  at  the  elections;  and. 
their  qualifications  are,  as  we  have  seen,  prescribed  by  the  stat- 
ute. If  they  have  been  stated  attendants  upon  the  worship  of 
the  society  for  one  year  next  before  the  election,  they  are  enti- 
tled to  vote.  Nothing  else  is  required;  and  it  is  plain  that 
there  is  no  power  which  can  add  to  these  qualifications,  or 
which  can  properly  say  to  one  who  possesses  them  that  unless 
he  also  adheres  to  the  peculiar  faith  and  governmental  forms 
of  the  society  he  cannot  vote.  Every  election  at  which  per- 
sons are  prohibited  from  voting  upon  any  such  ground  is  of 
oourse  illegal  Secession  from  the  doctrines  or  faith  of  the 
ohurch  is  a  purely  religious  offence,  and  the  ecclesiastical  judica- 
tories alone  can  take  cognizance  of  it 

As  between  the  two  elections,  therefore,  of  the  21st  and  24th 
of  February,  1862,  to  which  the  plaintifBi  and  defendants 
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respectively  trace  their  title  as  trustees,  there  is  no  doubt  which 
is  to  he  considered  as  legitimate  and  regular.  It  would  be  dif- 
ficult, under  th^  proof)  to  discriminate  between  these  two  elec- 
tions, in  respect  to  the  regularity  of  the  meetings  at  which  they 
took  place.  Each  purports  to  have  been  called  pursuant  to  the 
statute;  and  hence  if  their  proceedings  had  been  properly  con 
ducted,  there  would  have  been  nothing  but  the  order  of  time 
to  give  precedence  to  either.  But  the  case  shows  that  at  the, 
election  on  the  twenty-fourth,  all  those  members  of  the  corpora- 
tion who  adhered  to  the  Presbyterian  organization  were  pro- 
hibited from  voting,  on  the  ground  that  they  were  seceders 
from  the  society.  This  is  entirely  fatal  to  that  election,  and  no 
rights  dependent  upon  it  can  have  any  validity.  No  such 
objection  attaches  to  the  election  of  the  twenty-first,  and  there  is 
nothing  whatever  to  impeach  its  regularity.  The  defendants 
therefore,  who  deduce  their  title  by  regular  succession  from  this 
election,  must  be  regarded  as  the  legitimate  and  rightful  trus- 
tees of  the  corporation. 
The  judgment  of  the  Supreme  Court  must  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


Rose  v.  Bunn  et  al 


The  qualification  of  a  grant  of  lands,  by  the  words  "  grass,  herbagejfeed- 
ing  and  pasturage  only  excepted,"  if  not  good  as  an  exception  or  reserva- 
tion, is  effectual  to  create  an  easement  in  the  grantor  to  enter  and 
depasture  the  lands. 

Where  the  grantor  retains  such  an  easement,  and  the  grantee  has  the 
right  to  plow  and  plant  such  arable  parts  of  the  tract  granted  as  he  may 
elect>  with  general  liberty  to  take  timber  for  fencing  without  restriction 
to  the  arable  land,  and  subject  to  a  provision  requiring  him  to  leave  the 
lands  he  may  till  uninclosed  by  fences  irom  October  to  April,  the  duty 
of  fencing  is  upon  the  grantee ;  and  in  defect  offences  he  cannot  distrain 
the  grantor's  cattle  damage  feasant. 
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Appeal. from  the  Supreme  Court  The  action  was  in  the 
nature  of  replevin  for  the  taking  of  three  hundred  and  twenty 
sheep.  The  answer  set  forth  that  the  defendants,  and  several 
Other  persons  named,  were  possessed  of  a  certain  close  upon 
the  Shionecock  hills,  in  the  town  of  Southampton,  in  the 
qoqnty  of  Suffolk,  and  that  the  sheep  mentioned  in  the  com- 
pl&int  were  wrongfully  qppn  the  said  close,  eating  and  destroy* 
mg  the  corn  there  and  doing  damage,  wherefore  the  defend- 
*  ants,  and  the  other  persons,  took  them  as  a  distress,  as  they 
lawfully  might,  &c 

The  parties  entered  into  a  stipulation  by  which  it  was  as* 
pqnied  that  the  sheep  came  upon  the  locus  in  quo  by  reason  of 
$  defect  of  fence?,  and  agreed  that  the  only  questions  to  be 
litigated  on  the  trial  should  be  whether  the  defendants  had  a 
light  to  plant  porn  on  the  premises,  and  whether,  if  they  did, 
they  were  obliged  ,to  protect  the  crops  by  fences  to  be  main- 
tained by  themselves. 

On  the  trial,  the  plaintiffs  gave  in  evidence  a  conveyance  in 
fee  from  certain  Indian  sachems  of  the  Shinnecock  tribe,  in  be- 
half of  themselves  and  their  people,  to  the  trustees  of  the  town 
of  Southampton,  of  a  considerable  tract  of  land,  embracing 
the  premises  in  question,  dated  August  16, 1703 ;  and  also  an 
insfcuiqent  Cftlied  ft  lease  from  the  grantees  in  the  first  men- 
tioned conveyance  to  the  grantors,  "and  their  people"  of  the 
same  premises.  By  the  last  mentioned  instrument,  the  trus- 
tees of  Southampton  assumed  to  demise,  grant  and  let  to  farm 
the  premises  aforesaid  to  the  lessees,  upon  the  conditions  and 
provisos  afterwards  expressed,  for  a  term  of  one  thousand  years 
from  the  date ;  the  lessees  yielding  and  paying  the  lessors  an- 
gutfly  one  ear  of  Indian  com.  At  the  end  of  the  description  of 
the  premises,  the  instrument  proceeded;  u meadows,  marshes, 
grass,  herbage,  feeding  and  pasturage,  timber,  stone  and  con- 
venient highways  only  excepted ;  with  all  and  singular  the 
privilegea  ancl  advantages  ojf  plowing  and  planting,  and  timber 
far  firing  and  fencing,  a$d  all  other  oonvenienoes  and  advan- 
tages whatsoever)  excepting  what  before  is  excepted,  to  the 
only  use  and  behoof  of  said  Indian^  their  heirs  and  successors^ 
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Ac.,  provided  always  the  said  Indians  do  not  keep  nor  cause  to 
be  kept  any  part  or  parcel  of  the  land  within  fence  or  enclosed 
from  the  last  day  of  October  to  the  first  of  April,  from  year 
to  year,  during  the  whole  time  aforesaid." 

Certain  parol  evidence  was  introduced  to  show  the  practice 
of  the  Indians  and  those  hating  interests  under  them;  from 
which  it  appeared  that  the  premises  included  in  the  convey- 
ances consisted  in  part  of  salt  marshes  or  meadows,  and  in  part 
of  hills  susceptible  of  cultivation,  and  thfct  the  Indians,  and 
the  white  people  who  hired  of  them,  had  been  accustomed  to 
plant  these  hills,  and  sometimes  to  fence  their  cornfields  and 
sometimes  not  to  do  it  During  the  season  in  which  the  sheep 
were  distrained,  the  Indians,  for  the  first  time  in  about  ten  years, 
planted  corn  on  the  premises  in  several  detached  parcels,  sep- 
arate from  each  other,  none  of  which  were  fenced  They  were 
interspersed  among  the  pasture  land.  The  parcels  thus  planted 
were  nineteen  in  all,  and  of  different  sizes.  The  white  people 
have  always  been  in  the  habit  of  pasturing '  the  hills  with 
cattle  and  sheep.  It  was  proved  by  an  aged  witness,  that  they 
had  been  accustomed  to  do  so  seventy  years,  to  his  knowledge. 
When  fences  had  been  heretofore  made  around  the  cultivated 
portions,  these  inclosures  were  thrown  open  on  the  first  day 
of  November. 

At  the  close  of  the  evidence  the  parties  agreed  that  the  jury 
should  be  dismissed,  and  that  the  judge  should  decide  the  case 
in  the  same  manner  as  though  it  had  been  tried  by  him  with- 
out  a  jury.  He  subsequently  decided  the  case  in  favor  of  the 
plaintiff;  and  the  judgment  thereupon  entered  was  affirmed 
at  a  general  term  in  the  second  district  The  defendants  ap- 
pealed.   The  case  was  submitted  on  printed  argunients. 

Miller  &  Tuthitt,  for  the  appellants. 

William  Wvkham,  for  the  respondent. 

Denio,  J.  It  is  the  most  fevorable  position  for  ihe  defend- 
ants to  assume  that  the  lease  of  1708  teured>  aodCtfdifig  to 
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its  terms  and  obvious  intention,  to  the  use  of  the  Shinnecock 
Indians  in  perpetuity,  or  at  least  during  the  long  term  granted, 
as  though  they  bore  a  corporate  character  which  would  author* 
ize  them  to  take  and  hold  land  as  a  tribe;  and  I  shall 
accordingly  so  assume.  It  might  be  difficult,  however,  to 
maintain  that  they  possessed  such  a  capacity  in  respect  to 
private  grants  and  conveyances,  if  the  case  turned  upon  that 
question.  The  controversy  must  therefore  depend  upon  the 
proper  construction  of  the  instrument  given  in  evidence,  and 
its  legal  effect  It  contains  general  words  of  grant  and  demise 
of  the  whole  of  the  premises  contained  within  the  boundaries 
'specified;  but  these  are  greatly  qualified  by  what  follows. 
The  meadows  and  marshes  were  excepted;  and  they  were 
proper  subjects  of  an  exception,  according  to  the  technical  rules 
referred  to  by  the  defendants'  counsel;  and  so  with  the  timber, 
stone  and  highways.  It  is  objected  that  the  "  grass,  herbage, 
feeding  and  pasturage,"  which  are  also  excepted  in  terms,  being 
the  annual  profits  of  the  land,  cannot  be  excepted  or  reserved  to 
the  grantees,  such  reservation  being,  as  it  is  argued,  repugnant  to 
the  grant ;  and,  moreover,  that  being  things  not  in  existence  at 
the  time  of  the  grant,  they  cannot  be  the  subject  of  an  excep- 
tion. But  I  am  of  opinion  that  the  restriction,  whether  it  be 
called  an  exception  or  a  reservation,  is  an  effectual  qualification 
of  the  grant,  by  which  the  lessees,  by  accepting  the  deed,  are 
bound.  The  right  of  the  grantors,  and  those  whom  they  repre- 
sent, to  enter  with  their  cattle  to  depasture  the  land — assuming 
the  general  title  to  pass  to  the  lessees — was  such  a  servitude 
or  easement  as  may  be  legally  created  by  the  acceptance  of  a 
deed  reserving  such  rights.  (Hills  v.  Miller,  8  Paige,  254; 
Child  v.  ChappeU,  5  Seld.,  246,  258.)  Besides  servitudes,  or 
easements  as  they  are  now  called,  may  be  established  by  pre- 
scription ;  and  it  was  shown  that  the  rights  which  the  deed 
professes  to  create  in  favor  of  the  lessors,  had  been  continually 
exercised  by  the  inhabitants  of  Southampton,  for  a  great  length 
of  time.  The  evidence  renders  it  probable  that  they  had  been 
from  the  time  of  the  execution  of  the  lease.  # 
Enough  has  been  said  to  show  that  the  plaintiff)  as  ao 
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inhabitant  of  Southampton,  had  a  right  to  torn  his  sheep  upon 
the  premises,  and  that  he  was  not  a  trespasser  in  so  doing. 
But,  consistently  with  this  privilege,  the  Indians  had  a  right  to 
plow  and  plant  the  arable  parts  of  the  land,  provided  they 
threw  down  their-  inclosures  in  the  autumn,  and  suffered  them 
thus  to  remain  until  spring.  The  respective  rights  of  the 
parties  then  were  as  follows:  the  plaintiff  had  the  general 
right  of  pasturage  upon  the  whole  of  the  premises  during  the 
whole  year,  subject  to  the  defendants'  right  to  inclose  and 
cultivate  the  arable  portions  during  seven  months.  These 
arable  parts  were  the  hill  sides,  which  seem  to  have  been 
interspersed  among  the  meadows,  marshes  and  pasture  lands. 
It  was  for  the  lessees  to  elect  whether  they  would  cultivate, 
and  upon  what  portion  they  would  thus  exercise  their  rights. 
This  relative  situation  of  the  parties,  points  out  very  plainly 
who  were  tj>  be  at  the  trouble  and  expense  of  Securing  the 
crop  against  the  intrusions  of  the  animals,  whose  owners 
had  a  general  right  to  turn  them  upon  the  premises.  The 
party  whose  right  it  was  to  select  the  parts  he  wanted  culti- 
vated, was  the  one  whose  duty  it  was  to  protect  the  portion  so 
selected  from  the  intrusion  of  the  animals,  who,  until  such 
selection,  had  a  general  right  to  be  upon  every  portion  of 
the  premises.  The  case  has  no  analogy  to  that  of  persons 
owning  adjoining  lands,  where  by  the  common  law  each  pro- 
prietor  was  obliged  to  keep  his  domestic  animals  on  his  own 
land,  and  where,  by  the  statute,  the  fences  are  to  be  divided. 
The  provision  by  which  the  Indians  were  allowed  to  take  fenc- 
ing timber,  and  that  by  which  they  were  forbidden  to  maintain 
inclosures  during  a  part  of  the  year,  confirms  the  view  I  have 
taken  of  the  case.  I  am  satisfied  that  the  Supreme  Court  was 
right  in  holding  that  it  was  for  the  lessees  to  secure  the 
portions  of  land  which  they  chose  to  cultivate,  against  the 
cattle  of  the  lessors  lawfully  being  upon  the  remainder  of  the 
premises,  and  that  the  taking  of  the  plaintiff's  sheep,  as  a 
distress,  cannot  be  sustained.    The  judgment  must  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


\ 
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Marshall  et  al  v.  Moseley. 

As  between  tenant  for  life  and  remaindermen,  rent  accruing  upon  leases 
executed  by  the  testator  of  the  parties,  and  becoming  due  after  the  termi- 
nation of  the  life  estate,  cannot  be  apportioned. 

It  is  immaterial  that  the  tenancy  for  life  is  created  by  the  testator  as  a  pro- 
vision for  his  widow. 

The  devisees  in  remainder  of  the  premises  out  of  which  the  rent  issued, 
may  maintain  a  joint  action  against  the  executor  of  the  life  tenant  for 
rent  collected  by  him,  which  became  due  after  the  termination  of  the  Hfr 


Appeal  from  the  Superior  Court  of  the  city  of  Buftalot 
Action  for  money  had  and  received  to  the  use  of  the 
p&intifts,  d&visees  in  remainder  of  real  estate  in  IJuffalo  under 
the  will  of  Bela  D.  Coe  deceased.  Mr.  Coe  died  seised  of  the 
Mansion  House,  occupied  as  a  hotel  with  stores  in  the  base- 
ment, in  the  city  of  Buffalo  and  other  premises,  haying  in  his 
lifetime  executed  leases  of  the  hotel  and  stores  to  various 
persons,  which  by  their  terms  were  to  expire  May  1, 1855;  the 
rents  upon  such  leases  being  payable  quarterly.  He  died  in 
November,  1852.  By  his  will,  dated  March  13, 1862,  he  de- 
vised to  his  wife  Elizabeth  in  fee,  his  dwelling-house  and  appur- 
tenances, and  bequeathed  to  her  all  his  furniture  and  household 
goods,  books  and  pictures,  carriages,  horses,  barn  and  garden 
utensils,  and  family  pew.  He  also  devised  and  bequeathed 
to  his  wife  during  the  term  of  her  natural  life  "the  Mansion 
House  in  the  city  of  Buffalo,  as  owned  by  me,  and  all  and 
several  the  rents,  issues  and  profits  thereof."  He  devised  his 
real  estate  at  Black  Sock,  and  two  lots  of  land  in  Michigan,  to 
a  cousin,  and  another  party  not  a  relative:  directed  the  rest  of 
his  personal  estate  to  be  applied  to  the  payment  of  his  debts, 
(except  a  mortgage  on  his  dwelling-house,  which  was  to  remain 
a  charge, thereon) ;  the  remainder  of  his  debts,  over  and  above 
what  could  be  paid  by  his  personal  estate,  to  b^a  charge  upon 
the  Mansion  House  property,  to  be  paid  therefrom  after  the 
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life  estate  of  his  wife.  All  the  residue,  remainder  and  reversion 
of  his  estate,  real  and  personal,  was  devised,  one-third  part  to 
each  of  the  plaintiffs  in  fee ;  two  of  them  being  married  women, 
a  niece  of  the  testator  and  the  sister  of  his  wife,  and  the  third 
a  nephew.  He  appointed  the  defendant  Moseley  as  one  of  his 
executors.  His  widow  intermarried  with  the  defendant  Moseley 
and  died  April  5, 1866,  haying  by  her  will  made  the  defend- 
ant her  executor  and  residuary  legatee.  On  the  1st  of  May, 
1866,  the  defendant  collected  the  rents  of  the  Mansion  House 
property  due  for  the  quarter  then  expired.  He  apportioned  the 
amount  thus  collected  according  to  the  periods  between  the 
commencement  of  the  quarter  and  April  6,  and  between  that 
.date  and  May  1 ;  paying  to  the  plaintiffs  $688,  and  retaining  as 
executor  of  his  deceased  wife,  $1,232.  The  plaintiffs  haying 
demanded  this  sum,  claimed  to  recover  it  with  interest  from  the 
time  of  demand.  These  facts  having  been  proved  the  defend* 
ant  moved  for  a  nonsuit  on  the  grounds  that  he  was  entitled  to 
apportion  the  rent;  that  the  plaintiffs  could  not  maintain  a 
joint  action,  but  each  should  have  sued  for  his  separate  share, 
and  that  the  husbands  of  the  married  plaintiffs  should  have 
joined  in  the  action.  .  It  was  refused,  and  the  plaintiffs  had 
a  verdict  and  judgment  After  an  affirmance  of  the  judgment 
at  general  term,  the  defendant  appealed  to  thi*  court 

E.  G,  Sprague,  for  the  appellant 

John  Qanson,  for  the  respondents, 

CoKBftOCX,  Cfc.  J.  Mrs,  Coe,  by  virtue  of  her  husband's  will? 
had  a  life  estate  in  the  premises,  out  of  which  the  rents  in  ques* 
tion  accrued,  and  the  plaintiffs  owned  the  remainder  in  fee; 
She  died  April  6, 1866,  the  leases  being  then  unexpired*  On 
the  1st  of  May  following,  the  rents  became  due  for  the  preced- 
ing quarter  of  a'  year.  The  defendant  is  the  executor  and 
residuary  legatee  of  Mrs.  Coe,  and  having  collected  the  rents 
for  the  whole, quarter,  the  principal  question  in  the  ease  is* 
whether  he  is  entitled  ta  apportion  them  by  dividing  the  qua*» 
Smhh<— Vol.  VIL  36 
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ter  into  two  periods  of  time,  one  before  and  the  other  after 
her  death,  and  by  retaining  in  his  own  hands  the  portion 
which  accrued  before  that  event 

As  rent  follows  the  reversionary  estate,  the  law  allows  it  to 
be  apportioned  where  that  estate  becomes  divided  amongst  dif- 
ferent owners.  This  is  according  to  the  maxim,  "  accessorium 
sequiiur  naturam  sui  principalis"  Thus  if  a  reversion  descend 
on  the  death  of  the  ancestor  who  gave  the  lease,  and  the  copar- 
ceners or  heirs  make  a  partition,  the  rent  will  be  apportioned 
in  favor  of  each  of  them.  So  if  the  reversion  be  severed  by 
will  or  even  by  conveyance  of  the  owner,  the  same  result  will 
take' place.  (2  Flatt  on  Leases,  131, 182,  and  cases  cited.)  But  * 
the  same  reasons  never  existed  for  apportioning  rent  on  the/ 
principle  of  time  where  the  tenant  was  bound  to  pay  it  at 
stated  periods.  The  sum  accruing  between  each  of  the  times 
of  payment  was  a  single  entire  debt,  and  was  due  only  on  the 
condition  precedent  of  the  tenant  being  entitled  to  enjoy  the 
premises  for  the  time  in  respect  to  which  it  was  payable.  I£ 
therefore,  a  person  having  a  life  estate,  with  no  power  to  make 
a  lease  to  continue  longer  than  during  his  life,  should  make  a 
lease  for  years  reserving  rent  half  yearly,  and  should  die  in  the 
middle  of  a  half  year,  the  rent,  according  to  the  principles  of 
the  common  law,  would  be  lost  for  the  half  of  a  year.  The 
executor  or  representative  of  the  lessor  could  not  recover  it 
because  by  the  nature  of  the  contract  the  lessor  was  not  enti- 
tled to  it  except  in  the  sums  and  at  the  times  specified  in  the 
lease.  His  successor  in  the  reversionary  estate  could  not  claim 
it  for  the  additional  reason  that  the  reversion  was  not  his  until 
the  lease  itself  was  terminated  by  the  death  of  the  life  tenant 
who  gave  it  If  the  lessee  continues  to  hold  afterwards,  such 
holding  is  necessarily  under  some  new  contract  with  the  party 
on  whom  the  estate  has  devolved.  (WoodfalTs  Land,  and  TeiL, 
248;  1  Salk.,  65;  1  P.  Wm,  392;  2  Id.,  501,  502;  1  Man. & 
Gr.,  589,  18  N.  EL,  848 ;  11  Mass.,  498.) 

I£  however,  the  lease  continues,  although  intermediate  the 
days  of  payment  the  reversion  passes  wholly  into  new  hands, 
the  obligation  of  the  lessee  to  pay  rent  continue*  also.    Thus 
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in  the  middle  of  a  quarter  the  lessor  may  convey  the  whole 
estate  which  is  under  the  lease,  or  it  may  be  sold  under  execu- 
tion or  mortgagej  or  he  may  die  leaving  it  to  descend  to  his 
heirs,  or  he  may  dispose  of  it  by  will.  The  lease  itself  is  unaf- 
fected by  these  events,  and  the  rent  is  therefore  payable  as 
though  they  did  not  occur ;  but  it  is  payable  only  in  the  sums 
and  at  times  specified  in  the  demise.  The  reversion  may  be 
transmitted  to  a  new  owner  during  a  period  between  the  days 
of  payment,  but  such  an  event  does  not  divide  the  obligation 
of  the  tenant  The  accruing  rent  follows  the  reversion  where- 
soever that  goes,  and  neither  the  former  owner  nor  his  repre- 
sentative can  recover  any  portion  of  it  Being  recoverable 
only  in  a  single  sum  and  not  until  the  prescribed  day  of  pay- 
ment, the  common  law  gives  it  to  him  who  is  the  reversioner 
at  that  time,  and  no  case  can  be  found  where  a  court  of  equity 
has  adopted  a  different  rule.  Says  Mr.  Woodfall  (Law  of 
Landlord  and  Tenant,  248),  "  at  common  law  rent  cannot  be 
apportioned,  but  the  reversioner  becomes  entitled  to  the  accru- 
ing Tent  from  the  rent  day  antecedent  to  the  decease  of  the 
tenant  for  life,  whose  representative  was  entitled  to  the  arrear- 
ages due  at  some  rent  day  before  the  death  of  the  testator,  or 
the  intestate;  for  the  law  does  not  apportion  rent  in  point  of 
time  nor  does  equity."  (See  also  2  Greenleaf 's  Cruise,  p.  116, 
§§  44,  45,  46,  JEx  parte  Smyth,  1  .Swanst,  887,  and  note,  and 
other  cases  cited,  supra.)  It  is  true  there  are  in  the  English  „ 
books  some  cases  of  a  peculiar  kind,  where  on  the  death  of  a 
tenant  for  life  before  the  day  of  paying  jent  for  the  current 
quarter  or  other  period,  the  rent  has  been  divided  between  his 
representative  and  the  remainderman ;  but  these  are  all  cases 
in  which  the  lease  terminated  on  the  decease  of  the  life  tenant ; 
either  because  he  had  no  power  to  lease  so  as  to  affect  the 
remainderman,  or  because  if  such  a  power  was  given  to  him  it 
had  been  defectively  executed,  and  the  lessee,  holding  the 
premises  until  the  rent  day,  voluntarily  paid  the  whole  to  the 
person  who  succeeded  to  the  estate.  In  all  the  cases  of  this 
kind  the  lessee  was  not  at  common  law  bound  to  pay  at  all  for 
so  much  of  the  time  since  the  last  rent  day,  as  had  elapsed 
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before  the  death  of  the  tenant  for  life,  but  having  conscientiously 
paid  for  the  whole  time,  the  person  who  took  the  estate  in  remain- 
der was  held  by  the  courts  of  equity  to  have  received  for  ihc  use 
of  the  executor,  of  his  life  tenant,  so  much  of  the  rent  as  ac- 
crued beyond  his  decease.  ( Ex  parte,  Smythf  supra;  Paget  v. 
Gee,  1  Ambler,  199.)  In  these  instances  the  rent  actually  paid 
was  apportioned  or  divided  on  the  principle  of  time;  but  cases 
of  this  kind  have  no  tendency  to  show  that  such  an  apportion- 
ment can  be  made  when  the  lease  remains  as  before,  notwith- 
standing a  change  of  parties  entitled  to  the  rents  takes  place 
intermediate  the  rent  days.  The  lessee  in  that  case  is  bound 
to  pay  for  the  whole  time,  and  the  reversioner,  or  remainder* 
man,  takes  the  rent  as  an  entire  sum  due  to  him  by  the  terms  of 
the  contract 

The  well  ascertained  rules  of  the  common  law  are,  therefore, 
opposed  to  the  claim  of  the  defendant  to  retain  any  portion  of 
the  rents  received  by  him  for  the  quarter  during  which  his 
testator,  the  life  tenant,  died.  The  leases  were  not  determined 
by  that  event,  and  the  plaintiffs,  who  as  remaindermen  succeeded 
to  the  reverekra,  were  entitled  to  the  whole  of  those  rents. 
It  has  also  been  observed  that  the  courts  of  equity  have  never 
departed  from  the  rule  of  law  on  this  subject 

It  seems  hardly  necessary  to  say  now  that  there  is  no  legisla- 
tion of  this  State  which  the  defendant  can  invoke  in  support  of 
his  claim.  In  England,  one  of  the  rules  of  law  in  regard  to 
apportionment  of  rent  was  abrogated  by  an  act  of  Parliament, 
passed  in  the  reign  of  George  EL  That  statute  (2  Geo.  II,  a  19), 
after  noticing  that  by  the  existing  rule  rents  were  frequently 
lost,  where  a  lessor  having  only  %  life  estate  died  before  or  on 
the  day  when  it  would  be  payable,  declared  that  when  any 
tenant  for  life  should  happen  so  to  die,  his  executor  or  admin- 
istrator might  recover  the  whole  rent  in  airear,  in  case  such 
death  took  place  on  the  day  fixed  for  payment,  of  if  it  happen- 
ed before  that  day,  then  a  proportion,  according  to  time,  making 
all  just  allowances,  Ac.  That  legislation,  with  some  change  in 
phraseology,  has  been  followed  in  this  State.  Our  statute 
(1  R.  Ln  488;   IRS.,  747,  §  22)  provides  that  when  a  ten- 
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ant  for  life,  who  shall  have  demised  lands,  shall  die  before  the 
day  when  any  rent  is  to  become  due,  his  executors  may  xecover 
"  the  proportion  of  rent  which  accrued  before  his  death."  In  the 
case  provided  for,  therefore,  rent  can  be  apportioned  in  opposi- 
tion to  the  rule  of  the  common  law,  and  a  recovery  had,  where, 
but  for  the  statute,  the  rent  would  be  lost  But  the  statute 
does  not  include  the  present  case.  The  leases  in  question  were 
not  given  by  a  tenant  for  life,  but  by  the  owner  of  the  fee, 
and  the  disputed  rent  was  not  liable  to  be  lost,  because  the 
plaintiffs,  succeeding  to  the  reversion,  could  recover  the  whole 
of  it  by  action  founded  on  the  very  leases  themselves.  The 
English  statute,  like  ours,  was  enacted  to  remedy  the  apparent 
injustice  of  the  rule  which  absolved  a  lessee  from  paying  any 
rent,  where  his  interest  was  determined  between  the  rent  days 
by  the  expiration  of  a  life  estate  on  which  the  lease  depended. 
More  recent  legislation  in  England  has  gone  still  further.  The 
statute  of  4  W.  IV,  c.  22,  after  reciting  that  by  law  rents  due 
at  fixed  periods  were  not  apportionable,  and  after  reciting  the 
inconvenience  of  that  rule,  proceeds  to  declare  that  all  rents 
made  payable  at  such  periods  under  any  instrument  executed 
after  the  passing  of  the  act,  should  be  apportioned  so  that  on  the 
termination,  by  death  or  any  other  means,  of  the  estate  of  the 
person  entitled  to  the  rents,  such  person,  or  his  representative, 
should  have  a  portion  of  such  rents,  according  to  the  time 
elapsed  since  the  last  period  of  payment.  By  a  further  pro- 
vision, the  entire  rent  is  to  be  received  and  recovered  from  the 
tenant,  by  the  person  who  would  be  entitled  to  recover  it  if  the 
act  had  not  been,  passed,  and  is  to  be  held  by  him  subject  to 
apportionment,  which  can  be  enforced  against  him  by  suit  at 
law,  or  in  equity.  It  will  be  seen  that  this  statute  recognizes 
the  old  rule,  while  it  declares  a  new  one  for  future  leases,  and 
that  it  also  carefully  protects  the  tenant  against  more  than  one 
action  for  the  entire  rent.  We  have  no  such  legislation  in  this 
State.  If  we  should  adopt  the  principle  of  that  statute,  in 
regard  to  apportionment,  without  legislative  interference,  we 
should  not  only  change  the  existing  law,  but  the  change  must 
be  made  without  the  protection  to  tenants  which  the  English 
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statute  secures.  If  we  declare  rent  to  be  apportionable  in  cases 
like  the  present,  it  will  follow,  according  to  our  rules  of  pleading 
and  practice,  that  each  party  entitled  to  a  share  may  sue  the  tenant 
to  recover  it  To  illustrate,  if  the  defendant  has  no  interest  in  the 
rents  now  in  question,  then  he  cannot  retain  the  portion  in  his 
hands.  If  he  has  an  interest,  then  to  that  extent  he  could, 
under  our  practice,  recover  so  much  as  belonged  to  him,  by 
suit  against  the  tenants,  if  they  had  not  paid  these  rents.  And 
I  think  that  even  a  notice  to  the  tenants  of  his  claim  to  a  share, 
would  take  away  from  them  their  right  to  pay  the  entire  sum 
to  the  persons  who,  as  remaindermen,  would  be  entitled  to 
the  other  share.  To  conclude  on  this  point,  we  find  that  the 
rule  of  law  denying  apportionment  in  a  case  like  this,  has  never 
been  shaken;  and  whatever  may  be  the  arguments,  founded  in 
justice  or  expediency,  in  favor  of  a  different  rule,  we  think 
those  arguments  should  be  addressed  to  the  legislature,  rather 
than  to  the  courts. 

The  life  estate  and  the  remainder  in  fee,  between  which  the 
apportionment  is  claimed,  were  created  by  the  will  of  Mr.  Coe, 
by  whom  the  leases  were  given,  and  it  has  been  insisted  that 
we  ought  to  construe  the  will  favorably  to  his  widow,  and  on 
that  ground  allow  the  apportionment  to  take  place.  But  we 
see  no  room  for  any  construction  which  will  take  the  case  out 
of  the  general  rule  of  law.  Of  course  the  life  estate  given 
was  intended  by  the  testator  as  a  part,  and  perhaps  the  princi- 
pal part  of  the  provision  made  for  his  widow,  but  it  was  given 
simply  as  a  life  estate,  with  remainder  over  to  the  plaintiffs; 
and  it  does  not  appear  even  to  have  been  in  lieu  of  dower  in 
any  other  real  estate  which  he  may  have  owned.  The  widow 
became  entitled  to  the  rents  as  incident  to  her  life  estate  in  the 
reversion ;  but  as  that  estate  terminated  between  the  periods 
for  payment,  the  rent  accruing,  but  not  yet  due,  became  at  once 
annexed  to  the  estate  of  those  who  succeeded  her  in  such  re- 
version. No  part  of  it  could  be  severed  at  that  point  of  time. 
To  make  an  exception  in  such  a  case,  to  the  general  rule,  would 
be  virtually  to  deny  the  existence  of  the  rule  altogether.  It 
maybe  well  to  observe  that  rents  are  unlike  annuities,  and  un- 


ALBANY,  MAECH,  I860,  287 

lUnhidl  v.  Moielej. 

like  the  interest  of  money.  They  issue  out  of  land,  and  are  a  part 
of  the  land.  They  are  less  capable  of  division,  or  apportion- 
ment, according  to  a  precise  measure  of  time,  because  the  value 
of  the  tenant's  enjoyment  may  be  quite  different  at  different 
periods  of  the  year,  and  Jthe  value,  moreover,  may  very 
much  depend  on  the  enjoyment  for  the  full  time  specified  in 
the  lease. 

It  was  also  claimed  in  the  argument,  that  an  amicable  appor- 
tionment of  the  rents  in  question  was  made  between  the  defend* 
ant  and  the  other  parties  interested — they  allowing  him  to 
retain,  without  objection^  such  portion  as  accrued  before  the 
death  of  Mrs.  Coe— and  that  this  arrangement  ought  to  be  held 
conclusive;  but  we  think  that  nothing  was  done  having  any 
legal  significance.  If  the  plaintiffs  had  collected  the  rents  from 
the  tenants,  and  then,  under  a  mistake  of  the  law,  had  volun- 
tarily paid  to  the  defendant  the  share  which  he  claimed,  it  is 
quite  likely  they  could  not  recover  the  money  back.  But  such 
are  not  the  facts.  The  defendant  appointed  an  agent  who  col- 
lected the  entire  rents  of  the  quarter  for  him,  and  he  then 
divided  them  according  to  time,  and  paid  over  to  the  plaintiffs 
so  much  as  accrued  after  the  death  of  the  tenant  for  life.  The 
most  that  can  be  said  is  that  they  received  so  much  of  the  fund, 
without  claiming,  at  the  time,  any  more.  I  do  not  doubt  that 
all  the  parties  misapprehended  the  rule  of  law  on  the  subject, 
but  I  see  nothing  in  the  facts  which  extinguished  the  right  of 
the  plaintiffs  to  the  whole  rent  Their  right  of  action  against 
the  defendant  arose  when  he  received  the  whole*  and  nothing 
afterwards  happened  which  impaired  that  right;  their  accept- 
ance of  a  portion  of  the  sum  which  belonged  to  them,  without 
making  further  claim  at  the  time,  dearly  could  have  no  such 
effect. 

The  remaining  question  is,  whether  the  plaintiffs  can  main- 
tain the  action  jointly  ?  We  are  of  opinion  that  they  can.  If 
the  rents  had  not  been  collected  from  the  tenants,  the  plaintiffs, 
to  whom  it  belonged,  as  tenants  in  common  of  the  reversion, 
might  have  joined  in  an  action  to  recover  it.  This  rule  appears 
to  be  extremely  well  settled;  the  only  doubt  suggested  by  the 


888  CASES  IN  THE  OOUKT  OP  APPEALS. 

Marshall  v.  Motelej. 

authorities  being,  whether  they  could  sever  in  their  suits,  if  they 
had  elected  to  do  so.  (Sherman  v.  BaUou,  8  Cow.,  304;  Decker 
v.  Livingston,  16  Johns.,  482 ;  Decharms  v.  Horwood,  10  Bing.y 
526;  Martin  y.  Crompe,  1  Ld.  Baymond,  860;  HMy.  Qitba, 
5  Hill,  66.)  These  authorities  will  also  show  that  the  plaintiffs, 
having  the  same  common  interest  in  the  money  which  the  de- 
fendant received,  as  rent  which  belonged  to  them,  can  unite  in 
their  action  to  recover  it  out  of  his  hands;  and  this  we  think  is 
also  clear  on  principle.  We  are,  therefore,  of  opinion  that  the 
judgment  must  be  affirmed* 

Denio,  Seldbn,  Wright  and  Welles,  J&,  concurred. 

Clerks,  J.  (Dissenting.)  Bela  D.  Coe,  of  Buffalo,  by  his  last 
will  and  testament,  bearing  date  March  18th,  1862,  devised 
to  his  wife  Elizabeth,  and  to  her  heirs  and  assigns,  forever, 
his  dwelling-house  and  lot  of  land  in  that  city,  with  the  ap- 
purtenances, and,  for  and  during  the  term  of  her  natural  life,  the 
premises  known  as  "the  Mansion  House,"  and  all  and  several 
the  rents,  issues  and  profits  thereof.  He  also  gives  to  her,  for- 
ever, his  furniture  and  stock,  and  the  family  pew  in  the  first 
Presbyterian  Meeting  House.  After  devising  to  two  other 
persons  some  land  at  Black  Bock,  near  Buffalo,  and  providing 
for  the  payment  of  a  mortgage  on  his  dwelling-house,  and 
other  debts,  he  bequeathes  and  devises  all  the  residue  of  his 
real  and  personal  estate  to  the  three  plaintiffs  in  this  action. 

Some  time  after  his  death,  his  widow  married  the  defendant, 
William  A.  Moseley.  The  Mansion  House  property,  which 
Mr.  Coe  left  to  his  trife,  during  her  life,  was  subject  to  certain 
leases  executed  by  him,  which  were  unexpired  at  the  time  of 
Mrs.  Moseley 's  death.  The  rents  of  this  property  were  payable 
quarterly,  on  the  1st  of  February,  1st  of  May,  1st  of  August, 
and  1st  of  November,  in  each  year,  except  under  a  supplemen- 
tary lease  upon  a  portion  of  the  premises,  by  the  terms  of  which 
the  rent  was  payable  semi-annually  on  the  1st  of  November 
and  1st  of  May.  In  fact,  however,  the  rent  reserved  in  this 
supplementary  lease  was  paid  quarterly. 
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Mrs.  Coe,  afterwards  Mrs.  Moseley,  became  legally  possessed 
of  the  premises  thus  given  to  her  for  Be,,  and  received  the 
rents  which  fell  due  during  her  lifetime. 

She  died  on  the  5th  of  April,  1866,  and  by  her  will,  which 
was  proved  on  the  11th  of  July,  following,  the  defendant 
was  made  her  sole  executor  and  residuary  devisee  and  legatee. 

It  will  be  seen  that  she  died  twenty-five  days  before  a  quar- 
ter's rent  was  due;  and  the  principal  question  in  this  case  is, 
whether  her  executor  is  entitled  to  the  proportion  of  the  quar- 
ter's rent  accruing  up  to  the  6th  of  April,  1866,  or  whether 
the  plaintiffs,  as  remaindermen,  are  entitled  to  the  whole 
quarter's  rent  falling  due  on  the  1st  of  May,  1866. 

It  will  be  perceived  that  the  position  of  Mis.  Coe,  in  relation 
to  this  property,  was  not  that  of  an  ordinary  tenant  for  life,  but 
that  of  a  widow,  whose  husband,  by  careful  provisions  in  his 
will,  endeavored,  with  but  a  small  exception  ( the  devise  made 
in  the  second  section),  that  she  should  enjoy,  during  her 
life,  the  whole  income  of  his  estate.  He  gives  her  the  house 
in  which  he  lived  and  died,  with  its  grounds,  appurtenances, 
furniture,  books,  pictures,  his  horses,  harness,  barn  and  garden 
utensils,  barn  stock ;  and  he  also  gives  her  the  family  pew. 
This  evidently  shows  that  he  intended  she  should  continue  the 
fiamily  establishment  in  its  aocdstomed  style;  and  for  this  he 
appropriates  nearly  the  whole  income  of  his  estate,  which  he 
expressly  says  she  shall  enjoy  "for  and  during  the  term  of 
her  natural  life; "  not  until  two  months  and  five  days,  or  any 
time,  short  of  her  natural  life;  but  for  the  term,  the  whole 
term  of  it  Can  any  one  say,  from  the  entire  plan  and  context  of 
this  will,  that  he  intended  to  have  her  income  cut  short,  under 
any  contingency  ?  Where  is  the  ground  for  this  supposition  ?. 
Is  it  in  any  principle  of  law  ?  Is  it  in  any  phraseology  employed 
in  the  will  ?  He  intended  one  thing  or  the  other ;  he  intended 
either  that  she  should  enjoy  this  income  to  the  very  day  of  her 
death,  or  for  a  shorter  period,  absolutely  or  contingently ;  cer- 
tainly not  absolutely,  and  I  see  no  possible  pretext  for  saying 
that  he  intended  she  should  have  it  for  a  shorter  term  than  that 
of  her  natural  life,  under  any  contingency  whatsoever, 
Smith.— Vol,  VIL  37 
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As  I  have  said,  the  dwelling-house  was  given  to  her  to  live 
in,  and  the  income  to  defray  the  expenses  of  supporting  the 
establishment  We  must  presume  that  he  expected  his  wife 
would  expend  the  income,  for  this  purpose,  as  it  accrued;  and, 
as  it  became  payable,  that  she  would  apply  it  for  the  payment 
of  her  debts  and  her  current  expenses.  After  the  quarter  day 
previous  to  her  death,  she  would  employ  her  rents,  then  com- 
ing in,  to  defray  her  household  and  personal  expenses  incurred 
to  that  day,  which,  probably,  required  the  whole  of  the  receipts 
to  which  she  was  entitled  at  that  time.  But  if  her  estate  is  not 
entitled  to  any  proportion  of  the  rent  accruing  in  the  subse- 
quent quarter,  she  would  have  absolutely  nothing  with  which, 
to  support  her  establishment  and  defray  her  personal  expenses, 
for  two  months  and  five  days.  Her  money  being  legitimately 
expended,,  and  expended  in  conformity  with  the  wishes  of  the 
testator,  in  maintaining  the  family  establishment  up  to  the  1st 
of  February,  1865,  she  would  be  destitute  of  resources  to  sat- 
isfy the  wonted  expenditure,  necessary  after  that  time,  if  she 
should  happen  to  die  one  day  before  the  1st  of  May,  following. 
Surely  he  never  intended  this ;  at  least  we  find  nothing  in  the 
language  or  scope  of  the  will  to  warrant  such  a  conclusion. 

It  will  not  be  denied,  if  he  said  in  express  terms  that  his 
wife  should  have  the  due  proportion  of  the  quarter's  rents,  if 
she  should  happen  to  die  before  the  expiration  of  the  quarter, 
that  her  estate  would  be  entitled  to  it  The  rule  of  the  com- 
mon law,  contended  for  by  the  respondent,  certainly  could  not 
deprive  her  representative  of  it  I  atn  just  as  well  satisfied, 
from  the  language  and  tenor  of  the  will,  that  such  was  his  inten- 
tion, or,  at  all  events,  that  he  contemplated  no  other  intention, 
as  if  he  had  expressly  declared  it 

These  considerations,  in  my  opinion,  would  be  sufficient  to 
determine  the  principal  question  in  this  case ;  at  all  events,  they 
show  the  testator's  intent  so  satisfactorily,  that  the  rule  adverted 
to  must  be  absolute,  unbending,  and  beyond  all  question  im- 
bedded in  our  jurisprudence,  to  warrant  its  application  in  this 
case. 

Does  this  ancient  rule  so  positively  retain  its  position  in  our 
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law,  as  to  produce  this  effect?  Or  has  it  any  vitality  at  all ;  or 
may  it  Dot  be  considered  in  fact  obsolete? 

Undoubtedly,  by  the  common  law,  in  England,  rent  cannot  be 
apportioned  in  point  of  time;  and  the  reversioner,  or  remain- 
derman, received  the  rent  accruing  on  the  rent  day  subsequent 
to  the  decease  of  the  tenant  for  life,  whose  representative  was 
entitled  only  to  the  arrears  due  at  some  rent  day  before  his. 
death. 

This  rule  originated  in  feudal  times;  and  it  arose,  in  all 
probability,  in  part,  out  of  the  nature  of  the  services  which  the 
vassal  rendered  to  his  lord  as  a  compensation  for  the  use  of 
the  land,  and  in  part  out  of  the  nature  of  the  remedy  given 
to  the  lord  to  enforce  those  services.  Those  services  were,  in  a 
great  degree,  personal  and  corporeal,  accompanied  in  rent  ser- 
vice with  fealty  and  homage.  Indeed,  from  the  very  name  of 
rent  service,  for  which,  to  use  the  language  of  Littleton,  the 
lord  may  distrain  as  of  common  right,  we  find  it  had  always 
some  corporeal  service  incident  to  it  This  service  consisted  of 
certain  labor,  as  tilling  the  land  occupied  by  the  lord  himself 
following  him,  or  doing  suit  to  him,  in  his  courts  in  times  of 
peace,  and  in  his  armies,  or  warlike  retinue,  in  time  of  war. 
It  would  have  been  extremely  inconvenient,  and  inconsistent 
with  the  usage  and  polity  «f  the  times,  to  have  these  services 
apportionable.  If  the  vassal  was  bound  to  render  one  portion 
of  them  to  one  lord,  and  a  second  portion  to  another,  he  might 
in  those  turbulent  days,  when  the  barons  were  continually  in 
strife  with  each  other,  be  compelled  to  serve  two  hostile  masters, 
each  having  equal  claims  on  him  at  the  same  time,  and  it  might 
have  been  a  violation  of  his  fealty  to  both  to  serve  either.  The 
service  could  not,  with  any  kind  of  con venience,  be  severed. 

So  with  regard  to  the  great  remedy  by  which  the  lord  was 
able  to  enforce  his  claim  on  the  vassal.  It  was  deemed  exceed- 
ingly  oppressive  that  the  tenant  should  be  subject  to  two  or 
more  several  distresses,  of  two  or  more  several  lords;  and, 
therefor,  Coke  says  in  his  note  to  section  225,  liber  2  of  Little- 
ton :  (cvIf  there  be  lord  and  tenant,  by  fealty,  and  certain  rent, 
and  the  lord  by  deed  grant  the  rent  in  fee,  saving  the  fealty,  and 


S99  CASES  Df  THE  COURT  OF  APPEALS. 

MftMhaU  «,  Motel*/. 

grant  farther,  by  the  lame  deed,  that  the  grantee  may  distreine 
for  the  same  rent  in  the  tenancy,  albeit  a  distrease  were  inci- 
dent to  the  rent  in  the  hands  of  the  grantor,  and  although  a 
tenant  attorne  to  the  grantee,  yet  cannot  the  grantee  distreine; 
fcr  the  distress  remains  as  an  incident  inseparable  to  the  seign- 
ory,  for  then  the  tenant  should  be  subject  to  two  several  dis- 
tresses of  two  several  men," 

These,  certainly,  are  reasons  which  have  no  applicability  to 
the  condition  of  society  in  this  country  or  state,  or  even  mod- 
ern England;  and,  I  may  as  well  remark  here,  that  many  of 
those  ancient  rules,  which  have  been  incorporated  into  the  com- 
mon law,  are  as  incompatible  with  our  social  and  political 
structure  as  many  of  the  maxims  of  the  Koran  are  with  the 
genius  of  Christianity.  For  this  reason  alone,  they  should 
cease  to  be  part  and  parcel  of  our  law.  The  common  law,  we 
know,  is  not  a  stiff  and  inflexible  system,  immutable,  like  the 
laws  of  the  Medes  and  Persians ;  but,  its  distinguishing  charac- 
teristic is,  that  it  is  pliable,  accommodating  itself  to  the  circum- 
stances of  society ;  and  this  characteristic  is  in  truth  as  much  a 
part  of  the  law  as  any  of  its  direct  and  positive  maxims.  The 
judges,  therefore,  are  not  obliged,  before  they  can  pronounce  a 
rule  obsolete,  to  wait  for  the  intervention  of  the  legislature. 
When  the  reason  for  the  rule  oeasqg,  they  have  the  right  to  re- 
nounce it 

I  am  not  aware  of  any  direct  and  positive  recognition,  in  the 
courts  of  this  State,  of  the  rule,  to  the  full  extent*  for  which 
the  respondent  contend*  He  claims  that  it  was  an  undoubted 
rule  of  the  common  law  of  England;  and  the  common  law  as 
it  existed  on  the  19th  of  April,  1775,  in  the  Colony  of  New 
Yolk,  being  the  law  of  this  Stake,  except  so  far  as  it  has  been 
altered  by  the  legislature,  he  claims  that  the  rule  is  in  full  force 
bow.  The  answer  to  this  is,  that  the  reason  of  the  rule  has 
teased;  that  it  is  totally  repugnant  to  our  social  condition;  that 
it  is  manifestly  unjust;  that  in  its  application  to  many  analogous 
eases,  it  has  been  abrogated  by  judicial  and  legislative  authority; 
and  that  it  is,  in  this  State  at  least,  obsolete.  Formerly  this 
fult  was  notttnfiaed  to  rente;  and  servants'  w^es,  annuities 
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and  any  payments,  payable  at  stated  periods,  could  not  be  appor- 
tioned. But  it  is,  confessedly,  no  longer  applicable  to  these  cases. 
In  conformity  with  this  rule,  if  a  tenant  for  life  made  a  lease 
for  years,  and  died  the  day  before  the  rent  was  due,  which  was 
not  payable  until  the  last  moment  of  the  day  upon  which  it 
is  expressly  reserved  in  the  lease,  the  rent  was  lost  both  to  the 
reversioner  and  the  representative  of  the  tenant  for  life ;  and  the 
law  bang  so,  equity  would  not  relieve.  .  This,  however,  wag 
expressly  remedied  in  England,  by  2  Geo.  II,  c  19,  §  16; 
which  has  been  substantially  adopted  by  the  legislature  of  this 
State.  (IRS.,  747,  §16.)  This  statute  provides  "when  a 
a  tenant  for  life,  who  shall  have  demised  lands,  shall  die  before 
the  day  when  the  rent  becomes  due,  his  executors  or  adminis- 
trators may  recover  the  proportion  of  rent  which  accrued  before 
his  death."  Now,  there  was  some  reason  for  the  application  of 
the  rule  to  the  cases  abrogated  by  this  statute.  The  lessor  made 
a  lease  for  a  longer  period  than  he  had  the  power  to  do ;  and 
the  sudden  termination  of  it,  before  the  expiration  of  the  term, 
in  agricultural  leases,  would,  in  most  instances,  be  very  detri- 
mental, if  not  ruinous,  to  the  tenant  Perhaps,  at  great  labor 
and  expense,  he  planted  and  sowed  and  prepared  the  land  for 
the  harvest,  and,  by  the  unexpected  termination  of  his  lease, 
he  would  have  no  means  of  paying  the  rent.  By  the  death  of 
the  tenant  for  life,  the  land  becomes  worse  than  useless  to  him ; 
it  eauses  him  probably  a  severe  loss.  In  such  a  case,  it  would 
appear  equitable  not  to  have  required  any  rent  from  him* 
And  yet  the  legislature  has  interfered,  and  declared  that  he 
must  pay  the  proportion  of  pent  which  accrued  before  his 
death.  In  cases  like  that  now  before  us,  the  leasee  would  not, 
in  the  slightest  degree,  be  prejudiced,  and  no  principle  of  right 
be  violated  by  the  apportionment.  The  remaindermen  would 
receive  benefit  from  the  property  from  the  day  on  which  they 
became  the  owners  of  it;  and  the  representative  of  the  tenant 
for  life,  would  receive  the  proceed*  of  it,  to  the  day  in  which 
he  had  an  interest  in  it  I  cannot  suppose  that  the  legislature 
would  have  changed  the  rule  in  the  one  case,  and  retained  it 
with  all  ittobnoxiou*  features  in  the  other,  if  tkey  coawdejsed 
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that  it  was  still  applicable  to  the  latter,  or  that  it  had  still  any 
vitality.  In  Paget  v.  Gee  (cited  in  Burns,  Justice,  tide  Distress), 
Lord  Hardwicke  decided  in  favor  of  apportionment  in  analogy 
to  the  statute.  The  facts  were  these:  tenant  in  tail  leased 
for  years,  and  died  without  issue  a  week  before  the  day  of  pay- 
ment of  the  half  year's  rent  The  lessee,  on  the  day  it  fell  due, 
paid  all  the  half  years  rent  to  the  defendant,  who  was  the  re- 
mainderman. The  executor  of  the  tenant  in  tail  brought  this 
bill  for  apportionment  of  the  rent  Lord  Hardwicke  decided  it 
on  two  grounds;  first,  in  analogy  to  the  statute;  secondly,  on 
the  ground  that  the  tenant  voluntarily  paid  the  rent,  when,  in 
law,  he  was  not  obliged  to  do  so.  Although,  in  the  latter  part 
of  his  opinion,  he  says  that  he  grounds,  his  opinion  upon  the 
tenant  having  submitted  to  pay  the  rent,  he  gives  great  weight 
to  the  first  ground.  He  says,  u  were  it  the  case  of  a  tenant 
for  years,  determinable  for  lives,  he  certainly  must  be  included 
within  the  act,  though  it  says  only  tenant  for  life;  it  would  be 
playing  with  words  to  say  otherwise.  These  cases  show  the 
necessity  of  construing  the  act  beyond  the  words;  as  to  the 
equity  arising  from- the  statute,  I  know  no  better  rule  than  this, 
equitas  sequitur  legem.  Where  equity  finds  a  rule  of  law  agree- 
able to  conscience,  it  pursues  the  sense  of  it  to  analogous  cases. 
If  it  does  so  as  to  maxims  of  the  common  law,  why  not  as  to 
the  reasons  of  the  acts  of  Parliament?  Nay,  it  has  actually 
done  so  in  the  statute  of  forcible  entry,  upon  which  the  court 
grounds  ^bills,  not  only  to  remove  the  force,  but  to  quiet  the 
possession."  He  remarks  that  tenants  in  tail  come  expressly 
within  the  mischief,  and  that  he  would  be  inclined  to  extend 
the  act  to  them. 

The  money,  in  the  case  before  us,  having  been  collected  and 
in  the  hands  of  one  of  the  parties,  the  question  of  its  distribu- 
tion is  somewhat  similar  to  that  in  Paget  v.  Gee.  The  tenant 
has  nothing  to  do  with  the  controversy ;  he  cannot  be  molested 
by  either  party;  and  the  court  is  merely  called  upon  to  declare 
whether  one  party  should  have  the  whole,  and  the  other  party 
no  portion  of  it,  although  representing  the  person  who  owned 
the  land  for  by  the  far  greater  proportion  of  the  period  dur- 
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ing  which  the  rent  accrued.  Whatever  the  rule  of  equity  may 
he,  I  think  we  have  a  right  to  apply  it  in  an  action  of  this 
nature.  The  only  respect  in  which  it  differs  from  Paget  v.  Gee, 
is  that  the  rent  was  paid  voluntarily,  in  the  latter  case,  when 
the  tenant  was  under  no  legal  obligation  to  pay  it  Neither 
party  had  a  legal  right  to  the  whole,  nor  to  any  part  of  it  The 
recipient  of  the  rent  could  not  be  said  to  have  received  it  for 
the  use  or  benefit  of  the  representative  of  the  tenant  in  tail, 
without  supposing  that  it  was  a  case  within  the  analogy  of  the 
statute,  and  Lord  Habdwicke  practically  applied  the  reason- 
ing which  I  have  above  copied,  to  his  actual  decision.  Courts  of 
justice  will  not  interfere  to  enforce  a  gratuity,  without  some 
semblance  of  a  right,  legal  or  equitable.  I£  indeed,  the  tenant 
had  paid  the  rent  to  the  defendant  in  that  case,  with  the  express 
direction  that  a  proportion  of  it  should  be  paid  to  the  representa- 
tive of  the  tenant  in  tail,  that  would,  of  itself,  be  a  sufficient 
foundation  for  the  reason  upon  which  Lord  Hakdwicke  says 
he  grounds  his  opinion.  Nothing  of  this  kind,  however,  ap- 
pears in  the  case,  and,  therefore,  I  say  that  his  reasons  must 
have  been,  in  a  measure,  founded  upon  analogy  to  the  statute. 

But  I  am  inclined  to  decide  this  case  upon  broader  grounds : 
the  inapplicability  of  the  rule  contended  for  to  the  condition  of 
society  here,  the  fact  that  it  has  never  been  deliberately  and 
expressly  recognized,  and  its  obvious  hardships  and  injustice. 
There  is  not  a  particle  of  reason,  founded  upon  abstract  princi- 
ples of  justice,  or  arising  from  considerations  of  convenience 
or  policy,  why  rents,  in  cases  of  this  nature,  should  not  be  ap- 
portioned ;  and  nothing  but  the  pressure  of  an  indubitable  cur- 
rent of  authority,  should  constrain  us  to  recognize  so  anomalous 
and  so  technical  a  rule. 

When  I  add  these  considerations  to  the  manifest  intention 
of  the  testator,  I  have  no  hesitation  in  saying  that  the  judg* 
ment  of  the  Superior  Court  of  Buffalo  should  be  reversed. 

Da  vies  and  Bacon,  Js.,  were  also  for  reversal 

Judgment  affirmed. 
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Smith  v.  Law. 

The  by-laws  of  a  corporation  having  nine  directors,  established  certain 
days  for  regular  meetings,  and  provided  that  when  at  such  a  meeting 
less  than  a  quorum  but  three  or  more  directors  should  be  present,  they 

.  should  have  power*  to  adjourn  to  any  time  prior  to  the,  next  regular  meet- 
ing :  Held,  that  five  directors,  or  a  majority  of  them,  at  such  an  adjourn- 
ed meeting  may  exercise  the  ordinary  corporate  powers  although  the 
absentees  have  no  other  notice  of  the  meeting  than  that  with  which  they 
are  chargeable  from  the  by-law. 

AfpbaIi  from  the  Supreme  Court.  Action  to  enforce  a 
liability  against  the  defendant,  under  the  44th  section  of 
the  act  of  1847,  providing  for  the  construction  of  plank- 
roads*  The  trial  was  before  a  referee,  who  found  that  the  de- 
fendant became,  in  1850,  a  stockholder  of  the  Moravia  Plank- 
road  Company,  which  became  insolvent  in  September,  1852, 
and  was  dissolved  in  November  of  that  year;  and  continued 
such  stockholder  until  the  dissolution.  The  indebtedness,  in 
this  case,  accrued  by  the  act  of  the  directors  in  resolving  to 
issue  the  bonds  of  the  plankroad  company  to  such  persons  s^ 
Bhould  be  willing  to  loan  to  the  company  the  face  thereof  not 
exceeding,  in  the  whole,  the  sum  of  $4,500,  and  in  issuing 
them.  The  plaintiff  loaned  the  sum  of  $900,  and  received 
one  of  the  bonds  of  the  company,  duly  signed  by  the  officers  of 
the  company,  and  dated  on  the  21st  of  November,  1849,  on 
which  day  the  money  was  placed  by  the  plaintiff  in  the  hands 
of  an  agent  of  the  company,  who  received  it  on  their  behalf 
and  it  was  expended  in  building  the  road. 

The  meeting  at  which  the  resolution  authorizing  the  issue 
of  bonds  was  passed,  was  attended  by  but  five — a  quorum — 
of  the  directors  of  the  company.  There  was  no  evidence  that 
the  absent  directors  had  any  notice  of  such  meeting  otherwise 
thgn  as  they  were  chargeable  with  notice  from  the  fact  that 
such  meeting  was  held  according  to  the  resolution  of  a  prior 
meeting  which  was  conceded  by  the  defendant  to  have  been 
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regularly  held  at  a  date  fixed  by  the  by-laws  of  the  company. 
It  did  not  appear  whether  all  or  only  a  majority  of  the  director! 
present  assented  to  the  resolution. 

The  referee  found  that  the  sum  of  $197  remained  due  upon 
the  bond  from  the  company,  and  directed  judgment  against  the 
defendant  for  $400,  a  sum  equal  to  the  par  value  of  his  stock. 
The  judgment  having  been  affirmed  at  general  term,  the  de 
fendant  appealed  to  this  court 

John  K.  Porter,  for  the  appellant 

Salomon  Oiks,  for  the  respondent 

Baook,  J.  Several  objections  were  taken  to  the  right  to 
recover,  in  this  case,  only  two  of  which  are  of  sufficient  impor- 
tance to  merit  discussion,  and  they  can,  in  my  judgment,  be 
disposed  of  without  difficulty.  In  the  first  place  it  is  said  that 
the  bond  was  not  valid,  because  its  issue  was  not  authorized  at 
angular  meeting  of  the  Board  of  Directors.  If  the  directors 
had  power,  by  vote,  to  authorize  the  issuing  of  the  bond  in  this 
ease,  I  am  not  aware  of  anything  in  the  act  permitting  their 
organization,  in  their  articles  of  association,  or  in  the  general 
statutes  of  the  State,  that  requires  this  action  to  be  at  what  is 
designated  as  a  regular  meeting,  nor  indicating  even  what  shall 
be  held  to  be  a  regular  meeting.  No  such  provision  of  law,  or 
of  any  statute,  has  been  pointed  out  It  is  stated  by  the  coun- 
sel for  the  defendant,  in  his  points,  that  the  meeting  at  which 
the  vote  was  taken,  authorizing  the  issue  of  the  bonds,  was  ir- 
regular, because  the  regular  meeting  was  on  Friday,  and  this 
meeting  purports  to  have  been  held  on  Monday.  It  is  probable 
that  there  is  some  provision  in  the  by-laws  of  this  plankroad 
company  designating  Friday  as  die  regular  day  of  meeting, 
but  these  by-laws  are  not  set  forth  in  the  Case.  An  extract, 
however,  is  given  from  them  to  the  effect  that  whenever,  at  a 
regular  meeting  of  the  board,  there  shall  less  than  a  quorum 
attend,  and  three  or  more  directors  are  present,  those  present 
shall  have  power  to  account  to  such  time  and  {dace  as  they 
Smith.— Vol.  VH  38 
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may  deem  proper,  not  passing  over  the  next  regular  meeting. 
It  is  shown,  in  this  case,  that  a  meeting  did  take  place  on  Fri- 
day, the  Sist  of  August,  at  which  three  directors  were  present* 
and  that,  on  motion,  they  adjourned  over  to  Monday,  the  3d 
of  September  following,  which  is  precisely  within  the  terms  of 
the  by-laws.  At  this  meeting,  on  the  3d  of  September,  five 
directors,  being  a  quorum,  were  present,  and  then  die  resolution 
was  proposed  and  adopted,  which  authorized  the  issuing  of  the 
bonds  of  the  company.  This  is  a  reasonable  by-law,  a^d  I  can 
see  no  fair  objection  to  the  proceeding,  so  far  as  relates  go  the  for- 
mal action  of  the  board.  If  it  was  a  legal  meeting,  as  I  think, 
beyond  question,  it  was,  they  had  the  right  to  pass  any  resolu- 
tion, and  take  any  action  which  did  not  violate  the  law  of  their 
organization,  or  exceed  the  powers  with  which,  as  a  corporate 
body,  they  were  invested. 

The  next  question  is  whether,  conceding  the  meeting  to 
•  have  been  regular,  the  directors  had  power,  under  the  resolution 
they  adopted,  to  borrow  the  money  and  issue  the  bonds  upon 
which  the  indebtedness  qf  the  company  accrued  to  the  plaintiff 
The  referee  has  found,  and  such,  unquestionably,  is  the  evidence, 
that  the  plaiikroad  company,  at  or  about  the  date  of  the 
bond,  borrowed  and  received  of  the  plaintiff  the  sum  of  $900 
in  cash,  and  thereupon  issued  the  bond  to  him;  and  that  this 
money  was  borrowed,  and  was  actually  used  by  the  company 
for  the  purpose  of  paying  for  work,  labor  and  materials,  em- 
ployed by  them  in  the  construction  of  their  road.  This  being 
undisputed,  it  results,  upon  principles  which,  if  heretofore 
doubted,  are  now  well  settled  in  this  court,  that  the  company 
could  properly  give  as  evidence  of  their  indebtedness,  the  secu- 
rity in  the  form  adopted  in  this  case.  This  was  very  clearly  held 
in  the  case  of  Barry  v.  The  Merchants'  Exchange  Company  (1 
Sand.  Oh.,  280).  The  -capital  of  the  company,  in  that  case, 
was  one  million  of  dollars,  and  after  the  destruction  of  their 
original  edifice,  they  rebuilt  it  at  double  that  sum,  defraying 
the  expense  over  and  above  the  capital,  by  loans  procured  up- 
on their  corporate  bonds.  These  were  held  valid,  upon  the 
dearly  announced  doctrine  that  a  corporation  in  order  to  attain 
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its  legitimate  objects,  may  deal  precisely  as  an  individual  may, 
who  seeks  to  accomplish  the  same  ends.  "  If  chartered  for  the 
purpose  of  building  a  bridge,  it  may  contract  a  debt  for  labor, 
the  materials,  or  the  land  upon  which  the  bridge  is  abutted. 
Tf  more  advantageous,  it  may  borrow  money  to  purchase  such 
land  or  materials,  or  to  pay  for  such  labor,  and,  as  the  evidence 
of  the  indebtedness,  it  may  execute  to  the  creditors  a  note,  a 
bond  or  mortgage,  whether  the  debt  be  for  the  money  borrow- 
ed, or  for  the  work,  materials  or  land." 

This  case  is  cited  approvingly  in  Curtis  v.  Leavitt  (15  N.  Y., 
9,  62),  and  one  of  the  conclusions,  among  the  many  others 
announced  in  that  case,  is,  that  whenever  a  corporation  can  law- 
fully contract  a  debt  for  borrowed  money,  or  otherwise,  in  the 
course  of  its  business,  it  can  give  a  time  engagement  to  pay  the 
debt,  and  such  engagement  may  be  in  any  form  which  does  not 
come  within  the  prohibition  of  some  particular  statute. 

This  principle  is  entirely  decisive  of  this  case.  It  has  not 
been  claimed,  nor  will  it  be  pretended,  that  the  form  of  the 
security  adopted  in  the  case  before  us,  is  obnoxious  to  any  such 
objection,  either  as  being  inhibited  by  the  act  authorizing 
the  formation  of  plankroad  companies — by  virtue  of  which 
this  Moravia  Plankroad  Company  was  organized— or  that 
it  comes  within  the  prohibition  of  any  other  general  stat- 
ute. Within  the  above  cited  case,  the  money  was  borrowed  of 
this  plaintiff,  for  the  lawful  purposes  of  the  plankroad  com- 
pany, and, to  enable  them  to- perfect  and  accomplish  the  very 
work  for  which  they  came  into  existence;  and  the  evidence 
shows  that  it  was  faithfully  applied  to  that  purpose.  No  rule 
of  law,  or  morals,  would  have  enabled  the  company  to  repudi- 
ate that  debt,  and  defeat  the  collection  of  the  bond,  if  they  had 
remained  solvent;  and  being  a  just  debt,  lawfully  created,  the 
liability  of  the  defendant,  in  this  suit,  as  a  stockholder,  neces- 
sarily attaches  to  him. 

It  is  suggested,  by  the  counsel  of  the  plaintiff^  that  the  suit 
can  be  maintained,  and  the  plaintiff  would  be  entitled  to  reco- 
ver, entirely  irrespective  of  the  bond — and  even  conceding  the 
want  of  power,  in  the  company,  to  execute  any  such  evidence 
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of  debt — upon  the  mere  proof  of  the  loan  of  the  money,  and 
its  application  to  the  legitimate  purposes  of  the  company. 
This  may,  perhaps,  be  conceded,  although  the  complaint  is  fram- 
ed upon  a  different  theory,  proceeding  upon  and  affirming  the 
validity  of  the  entire  transaction  of  the  making  of  the  loan, 
and  the  execution  and  delivery  of  the  bond,  as  the  evidence 
not  only,  but  the  ground  work  of  the  indebtedness.  Bat  it  is 
not  necessary  to  invoke  the  aid  of  any  such  principle,  as,  with- 
in the  doctrine  and  the  authority  already  cited  and  referred, 
to,  the  suit  in  its  present  form  is  sustainable,  and  the  report 
of  the  referee  is  right,  both  upon  the  facts  and  the  law.  The 
judgment  must  be  affirmed. 

Combtocc,  Oh.  J.t  and  Welles,  J.,  concurred  in  this  opinion ; 
Seldek,  J.,  concurred  in  the  result,  on  the  ground  that  the 
defendant  was  liable  upon  an  implied  assumpsit,  but  dissented 
in  respect  to  its  power  to  issue  the  bond;  Dbnio,  Davies, 
Clerke  and  Wright,  J.,  concurred  only  in  the  result  without 
passing  upon  the  validity  of  the  bond.  The  eourt,  however, 
concurred  in  affirming  the  general  power  of  the  directors  at 
the  adjourned  meeting  to  exercise  the  corporate  powers. 

Judgment  affirmed. 


Pntmr  v.  Black  et  al 


Jxl  an  action  against  three  persons,  as  partners,  one  not  being  serred  with 
the  summons,  nor  appealing,  the  plaintiff  is  entitled  to  judgment  against 
the  other  two,  upon  evidence  that  they,  alone,  constituted  the  partnership. 

"Defendants  severally  liable,"  in  sub.  2,  §  136!  of  the  Code,  construed  as 
meaning  defendants  liable  separately  from  the  defendants  not  serred, 
though  jointly  as  respects  each  other. 

Appeal  from  the  Supreme  Court  The  action  was  brought 
against  the  appellants  and  Minor  C.  Story.  The  oomplaint 
alleged  that  the  throe  original  defendants,  on  the  lstof  Decern- 
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ber,  1848,  were  copartners,  doing  business  under  the  firm  of 
Black,  Wood  &  Co.,  and  as  such  copartners  were  engaged  in 
construction  of  a  certain  railroad :  that  they  hired  the  plaintiff 
to  work  for  them  as  a  civil  engineer  upon  said  railroad,  and 
agreed  to  pay  him  ninety-three  dollars  for  each  month's  work, 
"the  same  to  be  paid  to  him  on  die  first  day  of  each  month, 
during  the  time  he  should  so  work:  that  the  plaintiff  com- 
menced working  for  said  defendants,  under  said  agreement,  on 
the  first  day  of  December,  1848,  and  continued  working  for 
them,  under  the  same,  from  that  day  until  the  first  day  of  May, 
1850,  and  it  was  for  these  services  that  the  action  was  brought 

The  defendants,  Wood  and  Black,  appeared  and  answered 
the  complaint,  denying  the  alleged  partnership  between  the  de- 
fendants, Wood,  Blade  and  Story,  or  that,  as  such  copartners, 
they  had  been  engaged  in  constructing  such  railroad,  as  alleged 
in  the  complaint  Their  answer  also  denied  each  and  every 
other  allegation  in  the  complaint 

In  another  separate  answer,  they  set  up  the  defense  of  actio 
nan  accrevit  infra  sex  annos;  and  in  another  still,  that  of  nan 
assumpserunt  infra  sex  annos.  The  defendant,  Story,  did  not  an- 
swer the  complaint,  and  the  Case  did  not  show  that  the  sum- 
mons was  served  on  him,  or  that  he  appeared  in  the  action  in 
any  way. 

The  trial  was  before  a*  referee,  who  reported  that  the  defend- 
ants, Wood  and  Black,  were  copartners  on  and  previously  to 
the  first  day  of  December,  1858,  engaged  in  constructing  the 
said  railroad,  and  transacted  their  business  under  the  style  and 
firm  of  Black,  Wood  &  Co.;  and  that  they,  as  such  copartners, 
employed  the  plaintiff  to  work  for  them,  as  a  civil  engineer,  on 
said  railroad,  and  agreed  to  pay  him  for  such  services  at  the 
rate  of  twelve  hundred  dollars  a  year,  payable  monthly ;  that 
the  plaintiff  worked  for  the  defendants,  Black  and  Wood,  under 
said  agreement,  from  and  including  the  first  day  of  December, 
1848,  to  the  first  day  of  May,  1850.  That  the  plaintiff  failed 
to  prove  that  the  defendant,  Story,  was  a  member  of  the  firm 
of  Black,  Wood  k  Co.,  at  the  time  of  such  agreement  or  ser- 
vice, as  alleged  in  the  complaint    That  the  defendants,  Black 
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and  Wood,  had  paid  the  plain tiffj  on  account  of  said  service, 
the  sum  of  seventy-five  dollars.  The  referee  found  as  matter 
of  law: 

"  1.  That  the  plaintiff,  having  alleged  in  his  complaint  that 
the  sum  agreed  to  be  paid  him  for  his  said  services  was  the  sum 
of  ninety-three  dollars  for  each  month's  work  and  services  per* 
formed  by  him,  cannot  recover  for  such  services  a  greater 
amount  than  at  and  after  that  rate. 

"  2.  That  he  is  entitled  to  recover  judgment  against  the  sev- 
eral defendants,  John  Black  and  John  M.  Wood,  for  the  amount 
due  him  for  said  services,  notwithstanding  he  has  failed  to  prove 
that  the  defendant,  Minor  C.  Story,  was  liable,  as  a  co-contrac- 
tor with  them,  for  such  services." 

The  referee  further  held  and  decided,  that  the  plaintiff  was 
entitled  to  recover  interest  upon  the  several  sums  due  him  at 
the  end  of  each  month,  and  that  there  was  due  to  the  plaintiff, 
from  the  defendants,  Black  and  Wood,  after  deducting  the  $75 
paid,  the  sum  $2,280.48,  for  which  he  ordered  judgment, 
and  that  the  complaint  should  be  dismissed,  as  against  the  de- 
fendant, Story.  Judgment  was  entered  according  to  the  report 
of  the  referee.  The  defendants,  Wood  and  Black,  duly  except- 
.ed  to  the  report  of  the  referee,  and  appealed  to  the  general  term ; 
the  judgment  was  affirmed  in  the  first  district,  on  the  plain* 
tiff 'k  remitting  $32.08,  as  of  the  date  of  July  26th,  1856 ;  which 
was  accordingly  done.  The  defendants  appealed  to  this  court, 
where  the  case  was  submitted  on  printed  arguments. 

Richard  Goodman,  for  the  appellants. 

S.  Fairbanks,  Jr.,  for  the  respondent 

Welles,  J.  It  was  well  settled,  at  common  law;  that  in  an 
action  for  the  breach  of  a  contract,  against  two  or  more  defend- 
ants, a  verdict  or  judgment  oould  not  be  given  against  one  or 
more  of  them,  without  the  others.  ( 1  Chitty  PI.,  84,  85,  4  Am. 
from  8  Lond.  ed.,  and  authorities  therein  cited.)  The  same  doc- 
trine has  been  uniformly  held  and  acted  upon  by  the  courts 
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of  this  State,  previous  to  the  enactment  of  the  Code  of  Pro- 
cedure. But  I  think  this  rule  has  been  changed  by  the 
legislature. 

Subdivision  2,  of  section  186  of  the  Code,  provides  that 
where  the  action  is  against  two  or  more  defendants,  and  the 
summons  is  served  on  one  or  more,  but  not  on  all  of  them,  if 
the  action  be  againskdefendants  severally  liable,  the  plaintiff 
may  proceed  against  the  defendants  served,  in  the  same  manner 
as  if  they  were  the  only  defendants.  The  third  subdivision  of 
the  same  section  declares,  that  if  all  the  defendants  have  been 
served,  judgment  may  be  taken  against  any  or  either  of  them, 
severally,  where  the  plaintiff  would  be  entitled  to  judgment 
against  such  defendant,  or  defendants  if  the  action  had  been 
against  them,  or  any  of  them,  alone ;  and  by  section  274,  judg- 
ment may  be  given  for  or  against  one  or  more  of  several 
plaintiffs,  and  for  or  against  one  or  more  of  several  defendants. 

If  the  defendant,  Story,  was  served  with  the  summons,  this 
case  would  come  precisely  within  the  third  subdivision  of  sec* 
tion  186.  If  he  was  not  served,  which  I  think  we  must  intend,  - 
then  I  thfnk  it  is  also  a  case  under  the  second  subdivision  of 
that  section.  The  only  objection  to  holding  it  a  case  under  the 
second  subdivision,  arises  out  of  the  expression  there  used :  "  if 
the  action  be  against  defendants  severally  liable."  The  expres 
fidon  "severally  liable,"  when  applied  to  a  number  of  persons, 
usually  implies  that  each  one  is  liable  alone.  But  when  the  whole 
of  the  section  referred  to  is  considered,  I  think  it  plain  that  the 
intention  was  to  allow  a  plaintiff  to  proceed  against  the  defend- 
ants served,  provided  they  were  liable  severally,  or  in  distinc- 
tion from  such  as  were  not  served ;  that  the  word  severally,  in 
that  connection,  is  to  be  understood  as  referring  to  all  the  de- 
fendants served,  the  same  as  if  they  were  one  person.  It 
cannot,  I  think,  be  fairly  intended  that  a  plaintiff  was  to  be 
allowed  a  larger  privilege,  in  a  case  where  all  the  defendants 
were  served  and  where  he  failed  to  establish  a  joint  liability 
against  all,  than  in  a  case  where  the  defendants,  in  respect  to 
whom  he  failed  to  establish  the  liability,  had  not  been  served 
with  process. 
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In  the  case  under  consideration,  the  plaintiff  proved  a  joint 
liability  against  the  defendants,  Black  and  Wood,  who  were 
the  only  defendants  appearing  and  defending,  and  failed  in 
establishing  any  liability  against  the  defendant,  Story,  who,  it 
does  not  appear,  was  brought  into  court  at  all.  I  think,  there* 
fore,  that  the  judgment  was  properly  entered  against  the 
defendants,  Black  and  Wood. 

The  referee  properly  allowed  the  plaintiff  interest  on  the 
amount  due  at  the  end  of  eacji  month  of  the  plaintiff's  service, 
from  the  time  it  became  due.  The  contract  proved  and  found 
by  the  referee,  was,  that  the  plaintiff  was  to  be  paid  monthly ; 
at  the  expiration  of  each  month  the  monthly  allowance  was 
due  and  payable,  and  not  being  paid,  interest  was  allowable 
on  the  several  amounts.  ( Still  v.  Hall,  20  Wend.,  51.) 

The  referee's  report  is  dated  July  25th,  1856.  He  finds  due 
the  plaintiff;  on  that  day,  $2,280.43,  for  which  judgment  was 
entered,  together  with  $252.88,  costs.  The  complaint  is  dated 
December  15, 1854.  It  states  that  the  defendants  are  indebted 
•  to  the  plaintiff  for  the  work  and  services  mentioned,  in  the 
sum  of  $1,506,  and  in  the  sum  of  $487.26  for  interest  thereon, 
and  demands  judgment  for  the  said  $1,506,  and  interest  thereon 
from  the  date  of  thte  complaint,  and  said  sum  of  $487.26. 

The  appellants  complain  that  the  judgment  is  for  too  large 
an  amount,  and  make  the  following  statement ; 

"The  sum  demanded, $1,506  00 

Interest  from  December  15,  1854,  to  date  of  report, 

July  25, 1856,  is, 169  67 

And  a  further  sum  of 487  26 

$2,162  93 
Amount  of  report  is, 2,280  43 

Error, $67  50* 

On  appeal  to  the  general  term,  the  judgment  was  affirmed 
on  the  plaintiff  remitting  the  sum  of  $32.08,  as  of  the  date  of 
July  25th,  1856.    The  plaintiff  thereupon  remitted  the  last 
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mentioned  gum,  and  perfected  judgment  in  his  favor,  as  a 
judgment  of  the  date  of  November  12th,  1856,  for  $2,450.52. 

It  will  be  seen  by  a  computation,  that  taking  the  amount 
claimed  in  the  complaint,  at  $2,162.98,  according  to  the  defend- 
ant's statement,  and  the  costs  before  the  appeal,  $252.88; 
$2,415.76,  with  interest  thereon,  from  the  date  of  the  judgment, 
to  November  12th,  1856,  $50.61,  the  amount  of  the  judgment 
finally  entered  up,  is  about  $10  less  than  the  amount  claimed, 
with  the  interest  on  that  sum,  and  on  the  costs  before  the  appeal, 
to  November  12th,  1856.  The  defendants,  therefore,  have  no 
just  ground  to  complain  of  the  amount 

The  objection  is,  not  that  the  amount  found  due  by  the  refe- 
ree is  unjust,  or  greater  than  the  evidence  warranted,  but  that 
it  is  more  than  the  demand  of  judgment  would  warrant  For 
the  foregoing  reasons  I  think  the  judgment  should  be  affirmed. 

AH  the  judges  concurring, 

Judgment  affirmea 


Pratt,  Survivor,  Ac.,  v.  The  Hudson  Riveb  Railroad 

Company 

Where  a  proposition  for  a  contract,  to  be  in  writing  and  executed  by  the 
parties,  has  been  made  by  one  party  and  accepted  by  the  other,  the 
terms  of  the  contract  being  in  all  respects  definitely  understood  and 
agreed  upon,  the  party  refusing  to  execute  the  contract  is  responsible,  it 
seems,  on  the  breach  of  his  agreement  for  the  same  damages  as  would  be 
recoverable  for  an  entire  refusal  to  perform  the  contract  after  its  execu- 
tion in  writing.  JVSeldin,  J.;  Oomstock,  Ch.  J.,  Welles  and  Baooh, 
Js.,  concurring. 

An  action  may  be  maintained  upon  the  contract  as  completed,  by  the  offer 
and  acceptance.    Per  Dbnto,  J. 

The  oomplaint  counting  upon  the  offer  and  acceptance,  without  any 
reference  to  the  provision  for  a  written  contract*  the  variance  is  merely 
formal,  and  this  court  will  conform  the  pleadings  to  the  proof  to  sustain- 
a  judgment  for  the  plaintiff  Per  Selden,  J.;  Coystook,  Ch.  J.,  Welles 
and  Bacon,  Js.,  concurring. 

Smith.— Vol,  VII.  39 
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The  defendant  was  a  railroad  corporation,  and  its  engineer  was  charged  by 
it  with  the  duty  of  engrossing  the  contract  and  procuring  the  signature 
of  the  contractors,  for  which  no  particular  time  was  fixed  and  no  limita- 
tion was  imposed  upon  his  power :  Hdd,  that  such  engineer's  consent  to  a 
delay  of  a  month  in  the  execution  of  the  written  contract  was  within  the 
authority  with  which  he  was  clothed  by  the  nature  of  his  employment* 
and  that  the  defendant  could  not  repudiate  the  contract  on  account  of 
such  delay,  even  if  unreasonable. 

Appeal  from  the  Supreme  Court.  The  complaint  was  that 
on  June  20,  1850,  the  defendant  advertised  for  proposals  for 
grading  a  portion  of  its  railroad :  that  the  plaintiflfe  made  pro- 
posals, in  writing,  for  performing  the  work  and  furnishing  the 
requisite  materials,  at  certain  prices  (  which  are  stated  ),  for  the 
various  descriptions  of  work  and  materials:  that  on  July  6, 
1850,  the  proposal  of  the  plaintiffs  was  accepted  by  the  de- 
fendant's directors,  and  notice  thereof,  and  that  section  number 
67  of  the  road  was  awarded  to  the  plaintifls,  was  delivered  to 
them:  that  thereupon,  with  all  due  diligence,  and  in  a  reason- 
able time,  they  proceeded  to  enter  upon  the  performance  of  the 
work ;  purchased  horses,  cattle,  carts,  and  all  other  things  neces- 
sary for  the  completion  thereof,  according  to  the  terms,  and 
within  the  time  limited  for  its  performance:  that  the  defend- 
ant refused  to  permit  them  to  perform  the  work,  whereby  they 
lost  great  gains,  &c. 

On  the  trial  before  a  referee,  it  appeared  that  the  defendant's 
advertisement  for  proposals  stated  that "  the  contractors,  whose 
bids  may  be  accepted,  will  be  required  to  enter  into  contract, 
and  commence  the  work  without  delay ; "  and  that  the  names  of 
all  persons  to  be  interested  in  the  contract,  must  be  given  in 
the  proposition,  as  no  transfer  of  bids  would  be  permitted. 

The  plaintUS' proposition  concluded,  "on  the  acceptance  of 
this  proposal,  we  hereby  bind  ourselves  to  enter  into  written 
contract,  and  give  the  required  bond  and  surety  to  perform  the 
said  work."  .  The  referee  found  that  the  proposal  was  made 
and  accepted  in  contemplation  of  a  written  contract  and  speci- 
fications, to  be  subsequently  executed  by  the  parties  mutually, 
a  printed  copy  of  which  was  exhibited,  with  that  view,  by  the 
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defendant,  to  the  plaintiffs,  before  their  proposal  was  submitted. 
The  contract  and  specifications  annexed  were  a  printed  form 
used  by  the  defendant,  equal  in  length  to  some  sixteen 
pages  of  this  volume,  providing  with  great  particularity  and 
minuteness  for  every  detail  of  the  materials,  dimensions,  and 
manner  of  constructing  the  work,  mode  of  payment,  &c 
On  July  15,  1850,  Pratt,  Jr.,  one  of  the  plaintiffs,  called  upon 
Mr.  Jarvis,  the  defendant's  resident  engineer,  whose  business  it 
was  to  attend  to  the  execution  of  the  contract ;  and  one  of  the 
printed  blanks,  prepared  for  the  purpose,  was  filled  up  in  ac- 
cordance with  the  terms  of  the  plaintiff's  proposition ;  was  exe- 
cuted by  Pratt,  Jr.r  and  witnessed  by  Jarvis.  Pratt,  Jr.,  pro- 
posed to  take  the  contract  with  him  to  a  point  upon  the  Ogdens- 
burgh  railroad,  where  his  father,  the  other  plaintiff,  was,  for  the 
purpose  of  getting  the  signature  of  the  latter  to  the  contract; 
he  stating  that  he  would  return  with  the  contract,  executed  by 
his  father,  within  three  or  four  weeks,  which,  as  he  said,  would 
be  within  the  time  to  commence  the  work.  Jarvis  assented  to 
his  so  doing,  and  Pratt,  Jr.,  took  the  contract  away  with  him. 
The  referee  found  that  Jarvis  had  authority  to  extend  the  time 
for  the  execution  of  the  written  contract ;  that  he  did  so  extend 
it,  and  that,  within  the  extended  time,  the  contract  was  execu- 
ted and  tendered  to  the  defendant,  who  refused  to  accept  the 
same,  or  to  permit  the  plaintiffs  to  perform  the  work. 

On  the  5th  August,  1850,  the  defendant's  chief  engineer 
made  a  written  certificate  that  the  plaintiffs  had  omitted  to  sign 
the  written  contract  prepared  for  and  delivered  to  them,  and 
had  violated  its  provisions  by  making  a  sub-contract  with  C.  & 
H.  De  Q-raw,  without  the  approbation  of  the  company ;  where- 
fore he  recommended  the  defendant's  directors  to  declare  the 
contract  abandoned;  which  was  done  by  resolution  passed  the 
next  day,  and  the  work  let  to  other  parties. 

The  referee  reported  in  favor  of  the  plaintiffs,  for  $2,660, 
damages,  for  which,  with  costs,  they  had  judgment  On  appeal 
the  judgment  was  reversed  at  general  term  in  the  third  district 
The  plaintiffs  appealed  to  this  court,  stipulating,  as  required  by 
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the  statute,  that  judgment  absolute  should  be  entered  again* 
them,  if  the  order  for  a  new  trial  should  be  affirmed. 

M.  (?,  Wheaton,  for  the  appellants. 

John  Thvmp*m>  for  the  respondent 

Ssundgt,  J.  The  opinion  delivered  by  the  Supreme  Court, 
at  general  term,  shows  that  the  new  trial,  in  this  case,  was  not 
granted  upon  any  disputed  question  of  fact,  but  for  an  errone- 
ous legal  inference,  drawn  by  the  referee,  from  facts  clearly 
established.  The  principal  question  involved  in  the  case,  there- 
fore, is  open  for  the  examination  of  this  court 

It  is  very  clear  that  the  plaintiffs  did  not  make  out,  upon  the 
trial,  the  precise  cause  of  action  stated  in  their  oomplaint: 
because  that  assumes  that  a  contract,  by  the  defendants,  to  let 
the  work  in  question  to  the  plaintiffs,  was  in  all  respects  per- 
fected, and  the  breach  alleged,  is,  that  the  defendants  refused 
to  permit  the  plaintiffs  to  go  on  with  the  work*  But,  as  both 
the  advertisement  on  the  part  of  the  company,  and  the  propo- 
sition made  by  the  plaintiffs,  expressly  contemplated  that  the 
contract  for  the  work  should  be  reduced  to  writing  and  exe- 
cuted by  the  parties,  until  that  was  done,  the  contract  to  let  the 
work  cannot  be  said  to  have  been  consummated.  In  the  aspect, 
therefore,  in  which  the  plaintiffs  have  presented  their  case,  they 
dearly  have  no  claim-  The  Supreme  Court  was,  no  doubt, 
light  in  holding  that  the  defendants  had  never  entered  into  an 
obligatory  contract  to  let  the  work  upon  section  67  to  the  plain- 
tU&;  because  it  was  an  essential  part  of  the  agreement  between 
the  parties,  that  the  evidence  of  their  contract  should  not  rest 
in  parol,  but  should  be  in  writing;  and  this  became,  therefore, 
a  necessary  preliminary  to  the  completion  of  the  contract 
Hence  the  defendants  were  guilty  of  no  violation  of  contract, 
in  refusing  to  permit  the  plamtifls  to  do  the  work. 

It  does  not  follow,  however,  from  this,  that  no  contract  was 
made  which  was  binding  upon  the  defendants.  A  contract  to 
make  and  execute  a  certain  written  agreement,  the  terms  of 
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which  are  specific,  and  mutually  understood,  is,  in  all  respect*, 
as  valid  and  obligatory,  where  no  statutory  objection  interposes, 
as  the  written  contract  itself  would  be,  if  executed.  IfJ  there* 
fore,  it  should  appear,  from  the  evidence,  that  the  minds  of  the 
parties  had  met ;  that  a  proposition  for  a  contract  had  been  made 
by  one  party  and  accepted  by  the  other ;  that  the  terms  of  this 
contract,  Vere,  in  all  respects,  definitely  understood  and  agreed 
upon,  and  that  a  part  of  the  mutual  understanding,  was,  that 
a  written  contract,  embodying  those  terms,  should  be  drawn 
and  executed  by  the  respective  parties,  this  is  an  obligatory 
contract,  which  neither  party  is  at  liberty  to  reftise  to  perform. 

Such  a  case  cannot  be  distinguished  from  that  of  an  agree- 
ment to  execute  a  lease.  If  two  parties  negotiate  for  a  lease  of 
certain  premises,  and  they  agree  upon  the  terms  and  conditions 
of  the  lease,  and  that  a  written  lease  shall  be  drawn  and  exe- 
cuted, embracing  those  terms,  this*  is  not  a  lease,  but  it  is  a 
contract,  which,  whenever  the  statute  of  frauds  does  not  inter- 
fere to  prevent,  can  be  enforced ;  and  which  the  courts  will 
compel  the  parties  specifically  to  perform.  The  books  are  full 
of  such  cases,  and  it  can  hardly  be  necessary  to  refer  to  them 
at  length.  It  is  required,  in  such  cases,  that  the  preliminary 
agreement  to  execute  the  lease,  should,  itself,  be  in  writing; 
but  this  is  merely  to  avoid  the  effect  of  the  statute  of  frauds. 
Wherever  there  iq  anything  to  take  the  case  out  of  the  opera- 
tion of  the  statute,  the  agreement,  although  by  parol,  will  be 
enforced. 

Thus,  it  is  said  in  Seagood  v.  Meale  (Prec  in  Ch.,  660  ),  "  So, 
where  a  man,  on  promise  of  a  lease  to  be  made  to  him,  lays 
out  money  in  improvements,  he  shall  oblige  the  lessor  after* 
wards  to  execute  the  lease  f  the  laying  out  of  money  in  improve- 
ments being  held,  in  such  a  case,  to  prevent  the  operation  of 
the  statute.  The  cases  of  PotoeU  v.  Ditton  (2  Ball  &  Beatty, 
416  ),  and  Verhnder  v.  Codd  (1  Turn.  A  Buss.,  862  ),  are  cases 
where  the  agreements  to  execute  the  lease  were  by  parol,  but 
there  was  a  brief  note  in  each  case,  signed  by  the  lessor,  which 
the  courts  held  sufficient  to  take  the  cases  out  of  the  statute. 
These,  it  is  true,  were  bills  in  Chancery,  to  oompel  a  specific 
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performance ;  but  the  case  of  Shippey  v.  Derrison  (5  Esp.,  190)^ 
which  was  sustained,  was  an  action  on  the  case  to  recover  dama- 
ges for  a  refusal,  by  the  tenant,  to  take  a  lease,  pursuant  to  a 
preliminary  contract  to  that  effect 

To  determine  whether  what  was  done  in  this  case,  amounted 
to  an  agreement  by  both  parties  to  enter  into  a  written  con- 
tract, upon  certain  definite  terms,  it  will  be  necessary  to  recapi- 
tulate, with  some  precision;  the  evidence  in  the  case.  On  the 
19th  of  June,  1850,  the  defendants  inserted  in  the  newspapers  of 
the  day,  an  advertisement  inviting  proposals  for  doing  the  grad- 
ing upon  certain  sections  of  their  road,  including  number  67, 
and  containing  the  following  clauses:  "Contractors,  whose 
bids  may  be  accepted,  will  be  required  to  enter  into  contract,  and 
commence  the  work  without  delay."  This  was  signed  by  the 
chief  engineer  of  the  company. 

The  plaintiffs,  pursuant  #to  this  invitation,  delivered  to  the 
defendants,  on  or  about  the  1st  of  July,  1850,  a  written  propo- 
sition for  section  67,  among  others,  embracing  a  table  minutely 
specifying  the  various  kinds  of  work,  and  the  prices  for  each, 
and  containing  the  following  clause :  "  On  the  acceptance  of 
this  proposal  for  all  or  either  of  the  said  sections;  we  hereby 
bind  ourselves  to  enter  into  written  contracts,  and  give  the  required 
bond  and  surety,  to  perform  the  said  work  for  the  consideration 
above  mentioned." 

On  the  6th  of  July,  1850,  the  defendants  gave  notice  to  the 
plaintiffs,  that  they  accepted  their  proposition  for  number  67, 
and  that  they  were  required  to  come  and  execute  the  contracts 
immediately.  On  the  15th  of  the  same  month,  Frederick  Pratt, 
Jr.,  one  of  the  plaintiffs,  called  upon  Mr.  Jarvis,  the  resident 
engineer,  whose  business  it  was  to  attend  to  the  execution  of 
the  contract.  Mr.  Jarvis  thereupon  took  printed  blanks,  pre- 
pared for  the  purpose  by  the  company,  and  filled  them  up  foi 
section  No.  67,  pursuant  to  the  terms  of  the  proposition  which 
had  been  accepted ;  and  these  contracts  were  signed  by  the  plain- 
tiff, Frederick  Pratt,  Jr.,  and  witnessed  by  Mr.  Jarvis.  They  * 
were  then  taken  by  Frederick  Pratt,  Jr.,  by  arwmgement  witi 
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Mr.  Jarvis,  for  the  purpose  of  procuring  the  signature  of  the 
other  plaintiff. 

Now  the  question  is,  whether  the  inevitable  inference  from 
these  facts,  is  not  that  the  defendants  impliedly  undertook,  to 
execute,  on  their  part,  the  agreement  thus  prepared  by  their 
engineer.  This  question,  as  it  seems  to  me,  admits  of  but  one 
answer.  I  cannot  doubt  that  if  the  plaintiffs  had  both  been 
present  when  the  contract  was  drawn,  and  had  both  affixed 
their  signatures  to  the  writing,  as  prepared  by  him,  the  defend- 
ants would  have  been  bound  to  execute,  on  their  part,  and  liable 
to  an  action  if  they  refused. 

Indeed,  the  defendants'  counsel  does  not  deny  that  an  action 
will  lie  for  refusing  to  enter  into  a  written  contract,  under  such 
circumstances ;  but  he  insists  that  the  defendants  were  justified 
in  their  refusal  to  execute,  first,  by  the  delay  on  the  part  of  the 
plaintiffs  in  returning  the  contract  duly  executed  by  them: 
And  secondly,  by  the  violation,  by  the  plaintiffs,  of  the  provi- 
sion in  the  agreement  against  sub-letting  the  work. 

In  regard  tQ  the  first  of  these  grounds,  the  referee  found  that 
the  engineer,  Jarvis,  had  authority  to  extend  the  time  for  the 
execution  of  the  contract  by  the  plaintiffs;  that  he  did  so  ex- 
tend it ;  and  that  the  contract  was  duly  executed  by  the  plain- 
tiffs,  and  tendered  to  the  defendants  within  such  extended  time. 
The  Supreme  Court  overruled  the  conclusion  of  the  referee, 
as  to  the  authority  of  Jarvis,  which  was  a  mere  legal  inference 
from  his  position  and  employment,  but  did  not  disturb  his 
finding,  upon  the  question  of  fact,  as  to  the  actual  extension  of 
time,  and  the  execution  and  return  of  the  contract  within  the 
time  thus  granted. 

The  question  upon  this  point  then  is,  whether  Jarvis  had 
authority  to  extend  the  time.  He  was  the  resident  engineer 
upon  that  part  of  the  defendants'  road  which  embraced  section 
67,  to  which  the  plaintiffs'  contract  related,  and  was  charged, 
according  to  the  testimony  of  the  chief  engineer,  Young,  with 
making  out  the  contracts,  and  procuring  the  signatures  of  the 
contractors.  No  precise  time  was  fixed  for  the  execution  of 
this  contract.     Under  such  circumstances,  it  is  doubtful  whether* 
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either  party  could  take  advantage  of  the  lapse  of  time,  without 
first  calling  upon  the  other  to  execute,  or  giving  some  notice 
that  the  contract,  if  not  executed  by  a  given  time,  would  be 
abandoned. 

But,  however  this  may  be,  when  the  agent  employed  for  the 
express  purpose  of  procuring  the  signature  of  one  of  the  par- 
ties, consents  to  a  delay,  such  party  is,  I  think,  justified  in 
acting  upon  suoh  consent  If  the  time  for  the  execution  was 
fixed  by  the  contract,  the  agent  would  have  no  right  to  enlarge 
it  But  where  no  time  is  fixed,  nor  any  limitation  imposed 
upon  his  powers,  he  is  necessarily  clothed  with  a  discretion 
as  to  the  time.  The  power  is  incident  to  the  duty  he  has  to 
perform.  It  will  hardly  be  contended  that  he  could  not>  far 
his  own  convenience,  or  the  convenience  of  the  other  party, 
postpone  the  execution  for  a  day,  or  appoint  some  day  which 
would  be  mutually  convenient  for  the  purpose. 

It  may  be  said  that  the  law  requires  the  party  to  execute 
within  a  reasonable  time,  and  that  although  the  agent  may  post* 
pone  within  this  limit,  he  cannot  go  beyond:  it  But  the  power 
of  the  agent  cannot  depend  upon  the  reasonableness  of  its 
exercise.  If  he  has  a  discretionary  power  to  postpone  for  a 
day,  there  clearly  can  be  no  limit  to  this  discretion,  so  long  as 
it  is  exercised  in  good  faith.  My  conclusion,  therefore,  is,  that 
the  engineer,  Jarvis,  in  consenting  that  one  of  the  plaintiffs 
might  take  the  contract,  for  the  purpose  of  procuring  the  sig- 
nature of  the  other,  and  return  it  within  the  time  named,  did 
not  exceed  the  authority  with  which  he  was  clothed  by  the 
very  nature  of  his  employment 

The  second  ground  upon  which  the  counsel  contends  thai 
the  defendants  were  warranted  in  refusing  to  execute  the  con- 
tract, is,  that  the  plaintiffs  had  sub-let  the  work  upon  section 
67,  to  the  Be  Graws,  contrary  to  an  express  provision  of  the 
written  contract,  upon  which  they  insist  It  is  perhaps  a  suffi* 
ctent  answer  to  this  position,  to  say,  that  the  referee  has  not 
found  the  facta  upon  which  it  purports  to  rest.  I£  however, 
this  court  should  look  into  the  evidence  on  that  subject,  it  would 
not  find  the  fact  of  sub-letting  established.    The  proof  goes  no 
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further  than  to  show  that  some  writing  was  executed  between 
the  plaintiffs  and  the  De  Graws,  on  or  about  the  15th  of  July, 
1860,  but  the  writing  was  not  produced,  nor  ^ere  its  contents 
proved.  The  certificate  of  the  chief  engineer,  upon  which  the 
resolution  of  the  board  of  directors,  abrogating  the  contract 
with  the  plaintiffs,  was  based,  was  entirely  without  force.  That 
provision  of  the  contract  which  authorized  the  engineer  to 
certify  to  the  directors  any  delinquency  on  the  part  of  the  con- 
tractors, could  not  take  effect  until  the  contract  itself  was  exe- 
cuted, so  as  to  become  obligatory  upon  the  parties;  which,  as 
we  have  seen,  was  never  done.  On  neither  of  the  grounds  taken 
by  the  defendants,  therefore,  were  they  justified  in  abrogating 
or  refusing  to  execute  the  written  agreement 

But  it  may  be  said,  that  a  claim  for  damages,  for  refusing 
to  enter  into  the  contract,  is  a  different  cause  of  action  from 
that  set  up  in  the  oomplaint,  and  hence  the  plaintiffs  cannot 
recover  without  an  amendment,  which  it  is  now  too  late  to 
make.  This  is,  no  doubt,  a  case,  where,  prior  to  the  Code,  the 
plaintiffs  would  have  been  put  to  the  delay  and  expense  of  a 
new  action,  notwithstanding  the  whole  merits  of  the  esse  had 
been  tried  in  the  pending  suit  A  prominent  object  of  the 
reforms  introduced  by  the  Code,  was,  to  prevent  parties  from 
being  driven  to  the  necessity  of  prosecuting  a  second  action, 
upon  a  mere  question  of  form.  Section  173  of  the  Code  pro- 
vides that "  the  court  may,  before  or  after  judgment,  in  further* 
aztee  of  justice,  and  on  such  terms  as  may  be  proper,  amend 
any  pleading,  process,  or  proceeding,  by  adding  or  striking  out 
the  name  of  any  party,  or  by  correcting  a  mistake  in  the  name 
of  a  party,  or  a  mistake  in  any  other  respect:  Or  by  insert- 
ing other  allegations  material  to  the  case:  Or  where  the 
amendment  does  not  change,  substantially,  the  claim  or  defence, 
by  conforming  the  pleading,  or  proceeding,  to  the  facts  proved." 

Under  this  section,  it  was  held  in  the  case  of  Bate  v.  Oro 
ham  (1  Kern.,  237),  that  where  the  complaint  omitted  to  aver 
a  necessary  fact,  which  fact  appeared  from  the  answer,  the  de- 
fect might  be  supplied  by  amendment,  even  after  appeal  to  this 
court,  notwithstanding  in  that  case  an  objection  had  been  taken 
Smith.— Vol.  VIL  40 
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at  the  trial,  on  account  of  the  omission,  and  overruled.  The 
power  of  this  .court  to  amend,  in  furtherance  of  justice,  being 
thus  established,  a  stronger  case  than  the  present,  for  the  exer- 
cise of  the  power,  could  scarcely  be  presented.  The  cause  of 
action  stated  in  the  complaint,  and  that  established  upon  the 
trial,  are  substantially  the  same.  If  the  defendants'  counsel 
was  right  in  the  position  that  the  measure  of  damages  would 
be  different  in  the  two  cases,  this  would  be  a  conclusive  objec- 
tion to  the  amendment.  But  it  is  obvious  that  it  could  make 
no  difference  in  the  damages,  whether  the  defendant  refused  to 
sign  the  contract,  or  first  signed,  and  then  refused  to  permit  it 
to  be  executed.  The  loss  to  the  plaintiffs  must  be  the  same  in 
either  case.  Thfc  difference,  therefore,  between  the  complaint 
as  it  is,  and  as  it  should  be,  being  merely  formal,  and  not 
affecting,  in  any  degree,  the  merits  of  the  case,  the  pleadings 
should,  I  think,  be  conformed,  pursuant  to  the  Code,  to  the  facts 
proved.    (  See  also  Lounebury  v.  Purdy,  18  N.  Y.,  515.) 

The  defendants  have  no  reason  to  complain  of  the  rule  of 
damages  adopted  by  the  referee,  it  being  quite  as  favorable  to 
them  as  the  law  and  facts  of  the  case  would  warrant  The 
judgment,  at  general  term,  should  be  reversed,  and  that  of  the 
special  term  affirmed. 

Comstock,  Ch.  J.,  Welles  and  Bacon,  Js.,  concurred; 
Dbnio,  J.,  concurred  in  the  result  on  the  ground  that  there 
was  a  valid  contract  for  the  performance  of  the  work ;  Davtes, 
Clerks  and  Wright,  J&,  were  for  affirmance. 

Judgment  at  general  term  reversed,  and  that  on  referee's 
report  affirmed. 
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L.  V.  &  E.  T.  Church  v.  Brown. 

A  written  undertaking  to  be  responsible  "for  all  such  goods  as  W  should 
buy  of  C,"  indorsed  upon,  and  executed  at  the  same  time  with,  a  contract 
between  W  and  G  for  the  purchase  and  sale  of  the  goods,  contains  a  suf- 
ficient expression  of  the  consideration  to  be  valid  under  the  statute  of 
frauds. 

The  guaranty,  without  reference  to  the  contract  on  which  it  is  indorsed, 
discloses  that  the  consideration  is  the  delivery  of  the  goods  at  the  re- 
quest of  the  guarantor :  such  request  is  in  effect  stated  in  the  engage- 
ment to  be  responsible  for  goods  to  be  delivered  to  another. 

This  case  distinguished  from  Brewster  v.  Silence  (4  Seld.,  210),  and  the  latter 
reviewed  and  disapproved  by  Comstogk,  Cn.  J. 

Appeal  from  the  Supreme  Court  Action  upon  a  written 
guaranty.  The  referee,  before  whom  the  cause  was  tried,  found 
these  facts:  The  plaintiffs,  on  the  1st  day  of  July,  1852, 
made  a  contract  with  one  White,  which  was  reduced  to  writing 
and  signed  by  the  parties,  by  which  the  plaintiffs  agreed,  dur- 
ing one  year,  to  sell  to  White  such  articles  of  hardware,  from 
their  store,  as  he  might  desire,  upon  a  credit  of  one  year,  with 
interest  after  six  months  from  the  time  of  purchase.  Simulta- 
neously with  the  execution  of  this  agreement  the  defendant 
subscribed  this  instrument  indorsed  upon  the  agreement: 
"  1  will  be  responsible  for  all  such  goods  as  Mr.  White  shall 
buy  of  the  Messrs.  Church,  within  one  year  from  date,  and 
which  shall  not  be  paid  for  according  to  the  terms  of  the 
within  contract  July  1,  1852."  The  referee  decided  that 
the  promise  of  the  defendant  was  a  promise  to  answer  for 
the  debt,  default  or  miscarriage  of  another,  and  void,  because 
no  consideration  was  expressed  therein.  He  ordered  judg- 
ment for  the  defendant,  which,  having  been  affirmed  at  gen- 
eral term  in  the  seventh  district,  the  plaintiff  appealed  to  this 
court    The  case  was  submitted  on  printed  arguments. 

Campbell  &  McMaster,  for  the  appellants. 
Morris  Brown,  respondent,  in  person. 
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Wright,  J.  The  statute  requires  every  special  promise 
to  answer  for  the  debt,  default,  or  miscarriage  of  another, 
to  be  in  writing,  subscribed  by  the  party  to  be  charged  thereby, 
and  expressing  therein  the  consideration.  The  consideration 
and  promise  must  be  expressed  in  the  instrument,  or  the  agree- 
ment is  void  (  2  R.  S.,  185).  The  referee  held,  in  this  case, 
that  the  agreement  of  the  defendant  was  void,  because  no  con- 
sideration was  expressed  therein,  as  required  by  the  statute ; 
and  this  is  the  single  point  for  review. 

Neither  the  English  statute  of  frauds,  nor  ours,  prior  to  the 
Revised  Statutes,  in  terms,  required  the  consideration  to  be  ex- 
pressed in  an  agreement  to  answer  for  the  debt  or  default  of 
another ;  but  the  courts  had  held,  before  the  verbal  change  of 
the  statute  in  this  respect,  that  the  consideration  and  promise 
must  both  be  expressed  in  the  writing.  (Sears  v.  Brink,  3 
John.,  210 ;  Douglass  v.  Rowland,  24  Wend.,  85.)  The  Revised 
Statutes,  therefore,  added  nothing  but  what  had  been  judicially 
determined  as  necessary  to  fulfill  the  requirements  of  this  noted 
statute,  as  it  was  originally  adopted  in  England,  and  in  this 
State.  I  know  of  no  case,  in  the  courts  of  this  State,  before 
or  since  the  Revised  Statutes,  holding  that  where,  from  the 
whole  instrument,  the  consideration  does  not  expressly,  or  by 
necessary  inference,  appear,  the  omission  may  be  supplied  by 
parol  proo£  and  the  statute  satisfied  in  that  way.  An  under- 
taking to  answer  for  another,  is  unquestionably  within  the 
statute  unless  the  consideration  be  expressed  in  the  instru- 
ment subscribed  by  the  promisor.  But  how  expressed? 
Certainly  it  has  never  been  deemed  absolutely  necessary  that 
say  particular  form  of  words  should  be  used  in  expressing  the 
consideration.  It  has  been  held,  often,  that  a  seal  expresses 
the  consideration  within  the  meaning  of  the  statute.  The  same 
rules  of  construction  are  applicable  to  collateral,  as  to  original 
undertakings,  in  implying  or  inferring  the  consideration  from 
the  terms  of  the  instrument.  It  is  enough,  said  Pratt,  J.,  in 
delivering  the  opinion  of  the  court  in  the  Union  Bank  v.  Cottar's 
JExecutors  (3  Comst,  208),  if,  from  the  whole  instrument 
the  consideration  expressly,  or  by  necessary  inference,  appears 
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so  that  it  be.  clear  that  such,  and  no  other,  was  the  considera- 
tion upon  which  the  promise  was  made.  (  Douglass  v.  Rowland, 
24  Wend.,  35 ;  Alien  v.  Jaquish}  21  Wend.,  628.)  To  hold,  at 
this  late  day,  that,  for  the  purpose  of  satisfying  the  statute,  a 
particular  form  of  words,  expressive  of  the  consideration,  must 
be  written  in  a  guaranty,  would  be  to  overthrow  a  series  of 
decisions  extending  through  the  last  half  century.  In  Stadt  v. 
Lill  (9  East,  348),  the  written  guaranty  was  in  these  words : 
44 1  guarantie  the  payment  of  any  goods  which  I.  Stadt  delivers 
to  L  Kicholls."  It  was  objected  that  there  was  no  considera- 
tion stated  for  the  promise.  But  Lord  Ellenborough  held 
that  the  stipulated  delivery  of  the  goods  to  Nicholls,  was  a 
consideration,  appearing  on  the  face  of  the  writing,  and  when 
the  delivery  took  place,  the  consideration  attached.  In  Bailey 
v.  Freeman  (11  John.  R,  221),  the  defendant  signed  a  guaranty 
attached  to  the  agreement  of  one  Blanche,  to  deliver  merchan- 
dise to  the  plaintiff,  in  these  words :  "  I  do  hereby  guaranty  the 
performance  of  the  above  agreement,  and  every  part  thereof 
on  the  part  of  N.  Blanche,  to  be  performed  at  the  time,  and  to 
the  amount  therein  mentioned."  It  was  urged  that  the  guar- 
anty was  void  for  not  expressing  a  consideration,  but  the  court 
said  that  the  guaranty  was  part  of  an  entire  contract,  consisting 
of  the  agreement  signed  by  Blanche,  and  the  guaranty  signed 
by  the  defendant,  and,  that  as  a  consideration  was  apparent  on 
the  face  of  the  original  agreement,  the  agreement  was  good.  In 
Sogers  v.  Kneeland  (10  Wend.,  219),  it  appeared  that  L.  Mor- 
gan h  Sons  wrote  to  K  Rogers  &  Sons,  requesting  them  to 
indemnify  Kneeland  against  damages  and  costs,  .in  a  litigation 
which  Kneeland  was  conducting  for  the  benefit  of  the  Morgans. 
Sogers  &  Sons  indorsed  upon  this  letter,  and  signed  die  follow- 
ing promise :  "  We  will  promptly  comply  with  the  request  of 
L.  Morgan  &  Sons,  as  contained  in  the  within  order."  The 
objection  that  there  was  no  consideration  expressed  in  it,  was 
overruled.  The  judgment  of  the  Supreme  Court  was  unani- 
mously affirmed  in  the  Court  of  Ijrrors  (13  Wend.,  115),  Wal- 
worth, Chancellor,  delivering  the  opinion  of  the  court,  in 
which  he  said,  "  there  is  sufficient  consideration  on  the  face  of 
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this  agreement,  to  take  it  out  of  the  statute  of  frauds,  if)  from 
the  terms  of  the  whole  agreement  (the  letter  and  guaranty), 
thus  taken  together,  a  sufficient  consideration  for  the  collateral 
promise  or,guaranty  appears,  it  is  sufficient."  In  Marquand  v. 
Hipper  (12  Wend.,  520),  the  guaranty  was  in  these  words: 
"I  do  guaranty  and  agree  to  become  security  for  the  amount 
of  any  value,  in  silver  or  money,  not  exceeding  $400,  that 
Marquand  &  Brother,  may,  from  time  to  time,  for  the  ensuing 
two  years,  put  into  the  hands  of  I.  L  M*,  for  the  purpose  of 
manufacturing  into  work,  and  that,  upon  such  deficiency  being 
proved,  if  said  M.  refuses  to  pay,  that  I  will  assume  to  pay  the 
same,  with  interest  on  the  amount  from  time  due."  The  court 
said :  "  The  consideration  sufficiently  appears  on  the  face  of 
the  instrument;  it  is  the  putting  into  the  hands  of  M.,  by  the 
plaintiff,  of  any  amount  pf  silver,  not  exceeding  $400,  for  the 
purpose  of  being  manufactured  by  him."  In  Stoats  v.  Howlett 
(4  Denio,  559),  the  guaranty  was  as  follows:  "To  B.  P 
Staats — I  hereby  obligate  myself  to  hold  you  harmless  for 
any  indorsement  you  may  make  for,  or  have  made  for  the  late 
firm  of  P.  H.  &  F.,  not  exceeding  $5,000."  The  court  held  that 
the  consideration  was  expressed,  so  far  as  related  to  future  in- 
dorsements. In  Union  Bank  v.  Coster's  Executors  (S.Comst, 
203),  Hechscher  &  Coster,  merchants  in  New  York,  sent  to 
Kohn,  Darrow  &  Co.,  in  New  Orleans,  a  letter  of  credit  as  fol- 
lows :  "  Sirs — We  hereby  agree  to  accept  and  pay,  at  matu- 
rity, any  draft  or  drafts  on  us,  at  sixty  clans'  sight,  issued  by 
Kohn,  Darrow  &  Co.,  of  your  city,  to  the  extent  of  $25,000, 
and  negotiated- through  your  bank."  At  the  foot  of  this  was 
the  following  guaranty,  signed  by  John  (J.  Coster:  "  I  hereby 
guaranty  the  due  acceptance  and  payment  of  any  draft  or  drafts 
issued  in  pursuance  of  the  above  credit"  The  court  held  that, 
construing  the  two  instruments  together  as  one  instrument,  the 
consideration  for  the  guaranty  was  sufficiently  expressed.  In 
Gates  v.  McKee  (8  Kern.,  282),  the  guaranty  was  as  follows: 
"Mr.  Gates — Sir: — I  will  be  responsible  for  what  stock  Mr. 
E.  McKee  has  had,  or  may  want  hereafter,  to  the  amount  of 
$500,"    It  was  held  that  the  instrument  expressed  the  con- 
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sideration  within  the  requirements  of  the  statute.  In  truth, 
the  principle  runs  through  all  the  cases  that  these  contracts  of 
guaranty  are  to  be  construed  by  the  same  rules  as  original  un- 
dertakings, with  the  exception  that  the  consideration  must  ap- 
pear on  the  face  of  the  writing ;  whereas  in  original  contracts  it 
may  be  shown  by  parol.  A  reasonable  construction  is  to  be 
given  to  the  instrument,  and  if,  from  the  terms  of  it,  the  con- 
sideration for  the  promise  is  necessarily  inferable,  it  is  express* 
ed  in  it  within  the  meaning  of  the  statute.  Of  the  cases  above 
cited,  in  no  single  one  was  the  consideration  expressly  stated 
in  the  writing,  but  in  each  and  all  of  them  was  apparent,  by  a 
reasonable  construction  of  the  terms  or  language  of  the  instru- 
ment Another  rule,  also,  is  applicable  to  this  class  of  con- 
tracts, viz. :  the  construing  together,  as  one  instrument,  two  or 
more  instruments  given  at  the  same  time,  and  relating  to  the 
same  subject  matter.  This  rule  was  applied  in  Rogers  v.  Knee- 
land  (13  Wend.,  115),  and  in  Union  Bank  v.  Coster's  Execu* 
tors  (3  Comst,  203).  In  the  former  case,  Chancellor  Wal- 
worth said :  "  When  the  guaranty,  or  promise  to  pay  the 
debt  of  another,  is  made  at  the  same  time  with  the  agreement 
to  which  it  is  collateral,  and  is  indorsed  thereon,  and  refers 
thereto,  the  whole  is  to  be  taken  together  as  an  entire  agreement, 
for  the  purpose  of  ascertaining  whether  it  is  a  valid  agreement 
within  the  provisions  of  the  statute.  And  i£  from  the  terms 
of  the  whole  agreement  thus  taken  together,  a  sufficient  con- 
sideration for  the  collateral  promise  or  guaranty  appears,  it  is 
sufficient"  In  the  latter  case,  Pratt,  J.,  uses  this  language : 
14  When  a  guaranty  is  given  at  the  same  time  with  the  princi- 
pal contract,  and  forms  a  part  of  the  entire  transaction,  if  the 
consideration  be  stated  in  the  principal  contract,  though  none 
be  stated  in  the  guaranty,  it  will  suffice." 

Now,  if  the  cases  cited,  and  especially  that  of  the  Union 
Bank  v.  Coster's  Mcecutors,  which  arose  long  subsequent  to  the 
Revised  Statutes,  are  to  be  followed  as  authority,  the  referee 
clearly  erred  in  holding  that  there  was  no  consideration  express- 
ed in  the  defendant's  guaranty,  as  required  by  statute.  The 
present  case  cannot  be  distinguished  from  that  of  the  Union 
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Bank  v.  Coster's  Executors;  the  controlling  principle  of  which 
decision  was  necessarily  involved,  and  reaffirmed  and  approved 
in  Gates  v.  McKee  (3  Kern.,  232).  On  the  1st  of  July,  1862, 
the  plaintiffs  entered  into  an  agreement  with  Thomas  White, 
to  sell  to  the  latter,  from  their  store,  such  articles  of  goods,  in  the 
hardware  line,  as  he  might  want,  on  a  credit  of  one  year;  inte- 
rest to  be  charged  thereon  after  six  months  from  the  time  of 
purchase.  In  case,  at  any  time  after  the  expiration  of  one  year 
from  the  date  of  the  contract,  the  plaintiffs  desired  to  close  up 
the  contract,  they  were  to  give  White  one  month's  notice  of 
such  intention,  and,  for  the  balance  of  the  account,  they  might 
hold  against  him  unpaid,  according  to  the  terms  of  the  contract, 
they  agreed  to  take  good  responsible  notes,  due  in  six  months 
from  the  time  of  notification.  Simultaneously  with  the  execu- 
tion of  this  agreement,  the  defendant  indorsed  upon  it  the 
following  guaranty :  "  I  will  be  responsible  for  all  such  goods 
as  Mr.  White  shall  buy  of  the  Messrs.  Church,  within  one  year 
from  date,  and  which  shall  not  be  paid  for  according  to  the 
terms  of  the  within  contract  July  1,  1852  (signed),  M. 
Brown.'*  Now,  'construing  these  instruments  together  as  one, 
the  consideration  plainly  appears  on  the  &ce  of  the  writing. 
It  is  the  sale  and  delivery,  by  the  plaintiflB,  to  White,  of  such 
goods  as  the  latter  might  want  from  their  store,  for  one  year 
from  the  date  of  the  agreement  Paraphrased,  the  contract 
would  fairly  read  in  this  way :  "In  consideration  that  you, 
the  Messrs.  Church,  sell  and  deliver  to  Thomas  White,  from 
your  store,  such  articles  of  goods,  in  the  hardware  line,  as  he 
may  want,  on  a  credit  of  one  year,  interest  to  be  charged  there- 
on after  six  months  from  the  time  of  purchase,  I,  Morris 
Brown,  will  be  responsible  for  all  such  goods  as  White  shall 
buy  within  one  year,  and  which  shall  not  be  paid  for  according 
to  the  terms  of  the  contract"  The  case  is  a  plainer  one  than 
that  of  the  Union  Bank  v.  Coster's  Executors,  as  parol  evidence 
was  not  required  to  show  that  the  original  and  collateral  con- 
tract related  to  the  same  subject  matter,  or  to  aid  the  court  in 
giving  a  true  construction  to  any  ambiguous  terms  ip  the  agree- 
ment, as  there  were  none.    It  seems  a  clear  case,  in  which  the 
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consideration  is  manifest,  and  is  sufficiently  expressed  to  satisfy 
the  requirements  of  the  statute  in  the  instrument  of  guaranty, 
and  the  agreement  on  which  it  was  indorsed  and  to  which  it 
referred.  The  remarks  of  Bbonson,  J.,  in  Stoats  v.  HowleU 
(4  Denio,  559),  may  well  be  applied  to  it,  that  "if  this  contract 
should  be  held  void  (on  the  ground  that  the  consideration  was 
not  expressed),  it  would  overthrow  most  of  the  guarantees  and 
letters  of  credit  which  now  enter  so  largely  into  the  commercial 
world.'* 

There  is  a  class  of  cases  in  '  the  books,  in  respect  to 
guarantees  of  payment  indorsed  or  written  on  promissory 
notes,  that  has  not  escaped  observation.  In  regard  to  these, 
there  is  much  confusion,  or,  at  least,  was,  until  the  decision  in 

• .  Brewster  v.  Silence  (4  SekL,  207).    In  the  earlier  cases,  where  a 
person  signed  a  guaranty  of  payment  indorsed  on  a  promissory 

*  note,  and  who  was  privy  to  the  original  consideration  of  the 
note,  and  signed  the  indorsement  ootemporaneously  with  the 
making  of  the  note,  it  was  held  that  he  might  be  treated  as  a 
joint  and  several  promisor  with  the  party  signing  on  the  face 
of  the  note.  {Hough  v.  Gray,  19  Wend.,  202 ;  Lequeer  v.  Pros- 
ser,  1  Hill,  256.)  In  other  cases  he  was  held  to  be  an  indorser. 
(Prosser  v.  Lequeer,  4  Hill,  422 ;  Leggett  v.  Raymond,  6  Hill, 
639.)  It  is  worthy  of  remark,  that  in  the  case  of  Lequeer  v. 
Proseer,  the  Words,  "  for  value  received,"  were  in  the  written 
guaranty,  which,  it  is  said  in  Brewster  v.  Silence,  would  have 
sufficed  as  an  expression  of  the  consideration.  In  Manrow  v. 
Durham  (8  Hill,  584),  it  was  proved,  by  parol,  that  0.  P.  Dur- 
ham purchased  a  horse  of  the  plaintiff,  and,  in  part  payment 
therefor,  transferred  to  him  a  note  of  Ephraim  Durham,  of 
which  he  was  the  payee,  on  the  back  of  which  was  indorsed 
the  following  guaranty,  upon  which  the  suit  was  brought: 
"  We  guaranty  the  payment  of  the  within  note."  This  was 
signed  by  C.  P.  Durham  and  one  Moulthrop,  who  was  proved, 
by  parol,  to  have  signed  it  at  C.  P.  Durham's  request,  and  as 
his  surety.  The  Supreme  Court  held  that  the  writing  was,  in 
substance  and  legal  effect,  a  promissory  note,  and,  as  such,  it 
imported  prima  facie  to  be  founded  upon  a  valuable  considera- 
Smth.— Vol.  YJL  41 
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tion.  The  judgment  of  the  Supreme  Court  was  affirmed  in  this 
court,  not  on  the  ground  that  the  instrument  amounted  to  a 
promissory  note  or  general  indorsement,  but  on  the  ground  that 
undertaking  was  for  the  payment  of  the  debt  of  one  of  the 
guarantors,  and,  therefore,  original,  and  not  reached  by  the  sta- 
tute. This  case  follows  that  of  Brown  v.  Curtis  (2  Comst, 
225),  tf  here  it  was  held  that  where  the  payee  and  holder  of  a 
promissory  note  transferred  it  to  his  creditor,  tib  pay  his  own 
debt,  and,  at  the  same  time,  executed  on  the  back  of  the  note 
transferred  a  guaranty  of  the  payment  thereof  that  such  gua- 
ranty was  not  within  the  statute  of  frauds,  and  was  valid, 
although  it  expressed  no  consideration;  it  being,  though  in  form, 
a  promise  to  answer  for  the  debt  of  another,  in  substance, 
an  engagement  to  pay  the  guarantor's  own  debt,  in  a  particular 
way,  and  would  be  good  without  any  writing.  It  may  be  ob- 
served that  the  statute  of  frauds  was  not  made  a  point  in  any 
of  the  cases  cited  above,  as  decided  inr  our  own  State,  in  which 
the  guarantor  was  held  to  be  a  joint  maker  of  the  note  guaran- 
teed, or  an  indorser,  or  the  maker  of  a  new  note,  until  the  case  of 
ifanrow  v.  Durham.  In  that  case  (the  guaranty  having  been 
executed  after  the  making  of  the  note),  three  of  the  judges  in 
this  court  were  of  the  opinion  that  it  was  a  collateral  under- 
taking, and  no  consideration  being  expressed,  it  was  void  by  the 
statute  of  frauds. 

The  oase  of  Hall  v.  Farmer  (5  Denio,  484),  was  an  action 
brought  on  a  guaranty  of  payment,  indorsed  on  a  promis- 
sory note.  It  was  shown  by  parol,  that  the  makers  of  the 
note,  and  the  plaintiff  adjusted  and  settled  their  respective 
demands  against  each  other,  at  the  date  of  the  note,  finding  due 
to  the  plaintiff  the  amount  mentioned  in  it  The  defendants 
were  not  present  at  the  settlement  After  the  balance  was 
ascertained,  the  note  and  guaranty  were  made ;  the  defendants 
signed  the  latter  in  this  form :  "  We,  the  undersigned,  gua- 
ranty the  payment  of  the  within."  It  was  claimed,  in  tho 
Supreme  Court,  that  tho  defendants  were  liable  as  makers  of 
A  promissory  note,  but  the  court  held  that  it  was  not,  itself,  a 
promissory  note,  but  was  a  special  promise  to  answer  for  the 
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debt  or  default  of  another,  within  the  language  and  spirit 
of  the  statute  of  frauds,  and,  to  be  valid,  must  express  the 
consideration  on  which  it  was  made.  This  case  was  affirmed 
in  this  court  by  a  vote  of  four  to  three;  one  of  the  majority 
placing  his  concurrence  on  the  ground  that  the  contract  of  the 
defendants  was  upheld  by  no  consideration  in  fact  He  thought 
that  a  collateral  promise,  by  a  third  party,  to  pay  a  pre-existing 
debt,  for  which  he  was  in  no  wise  liable,  and  where  nq  new 
credit  was  given,  could  not  be  sustained  without  some  other 
consideration,  which  did  not  appear  in  the  case.  The  decision 
settled  no  general  principle.  That  the  defendants  were  neither 
makers  nor  indorsers  of  a  promissory  note,  but  that  their  con- 
tract was  one  of  guaranty,  had  been  settled  before.  (Spies  v. 
Qilmore,  1  Comst.,  321 ;  BrOtvn  v.  Curtis,  2  Comst,  226.) 

The  case  of  Brewster  v.  Silence  (4  Seld.,  207),  was  an  action  on  a 
guaranty,  written  beneath  a  promissory  note,  in  this  form :  "  I 
hereby  guarantee  the'  payment  of  the  above  note  (signed),  P. 
Silence."  It  was  shown,  by  parol,  that  on  the  18th  of  April, 
1848,  George  Silence  purchased  a  pair  of  horses  of  one  Thomp- 
son, and  that  a  condition  of  the  sale,  was,  that  the  note  to 
be  given  for  them  should  be  guaranteed  by  the  defendant,  and 
the  sale  was  not  to  be  consummated  until  after  the  execution 
of  the  guaranty.  George  Silence  made  and  executed  a  note 
for  $140,  payable  to  the  order  of  Thompson,  at  the  Rochester 
City  Bank,  by  the  1st  of  November,  following,  and  the  defendant 
■  signed  the  guaranty  at  the  same  time.  After  the  execution  of 
the  note  and  guaranty,  the  horses  were  delivered  by  Thomp- 
son to  George  Silence,  who  at  the  same  time  delivered  the 
note  and  guaranty  to  Thompson.  The  court  held  that  a  gua- 
ranty, written  beneath  the  promissory  note  of  a  third  person, 
and  delivered  with  it  upon  a  previous  agreement,  is  not  a  part 
of  the  note,  and  the  guarantor  is  not  a  joint  maker  with  the 
maker  of  the  note ;  but  it  is  a  distinct  contract  to  answer  for 
the  debt  of  a  third  person,  and  must  be  in  writing  and  express 
the  consideration  upon  which  it  is  made,  or  it  will  be  void ; 
that  such  consideration  cannot  be  supplied  by  parol  proof; 
accordingly,  it  was  held  that  the  action  could  not  be  sustained 
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upon  the  guaranty.  It  is  not  perceived,  however,  that  the. 
court  decided  anything  new,  except  possibly  overthrowing  a 
class  of  cases  holding  that  a  guaranty  made  at  the  same  time 
with  the  principal  contract,  and  constituting  an  essential  ground 
of  the  credit  given  to  the  principal  debtor,  requires  no  other 
consideration  than  that  which  upholds  the  principal  contract, 
and  that  the  consideration  need  not  be  expressed  in  the  written 
guaranty,  but  may  be  shown  by  parol  evidence.  It  had  been 
held  before,  that  similar  contracts  of  guaranty  could  not  be  con- 
strued to  mean  something  else  than  what  the  language  of  the 
instrument  plainly  imports,  with  the  view  of  giving  effect  to 
the  supposed  intention  of  the  parties,  as  ascertained  from 
extrinsic  evidence ;  that  in  form  it  was  a  promise  to  answer  for 
the  debt  or  default  of  another,  and  is  to  be  so  construed  and 
treated,  unless  it  be  shown,  by  parol  proof;  that  in  substance 
it  was  an  undertaking,  by  the  guarantor,  for  his  own  benefit, 
and  upon  a  full  consideration  received  by  himself  (  Brawn  v. 
Curtis,  2  Comst,  225.)  Being  a  promise  to  answer  for  the  debt 
or  default  of  another,  and  nothing  else,  the  consideration  could 
not  be  shown  by  parol,  but  must  be  expressed  in  the  instrument 
to  make  it  valid.  All  that  the  case  decides,  is,  that  an  under- 
taking, in  form  and  substance  collateral,  though  executed  sim- 
ultaneously with  the  promissory  note,  on  which  it  is  written, 
is  invalid  if  the  consideration  be  not  expressed  therein;  and, 
although  there  may  be  a  good  consideration  for  the  special 
promise,  it  cannot  be  shown  by  parol  evidence  in  an  action  on 
the  guaranty*  It  is  said  that  the  case,  in  its  facts  and  princi- 
ples, is  just  like  that  of  the  Union  Bank  v.  Coster's  Executors, 
and  the  one  under  consideration.  This  is  not  so,  but  it  is 
plainly  distinguishable;  There  was  nothing  in  the  instrument 
of  guaranty  expressing  the  consideration,  or  no  terms  or  lan- 
guage from  which  it  might  he  legally  inferred,  nor,  if  the  note 
and  guaranty  were  taken  and  construed  together  bb  one  instru- 
ment, would  any  .consideration  for  the  guaranty  appear  on  the 
face  of  the  writing.  Neither  the  consideration  for  the  original 
nor  collateral  undertaking  appears.  The  original  was  a  mere 
jpiamise  to  pay  money,  And  .although  the  words  "  value  reoeiv- 
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ed  "  imported  a  consideration  sufficient  to  uphold  that  promise, 
yet  it  could  be  shown,  by  parol,  that  there  was  no  consideration 
in  feet  to  sustain  it  But  conceding  that  the  consideration  for 
the  note  sufficiently  appears  in  the  instrument,  and  the  note  is 
to  be  treated  as  the  debt  of  the  maker,  the  guaranty  is  of  an 
existing  debt,  and  not  of  a  debt  to  be  contracted  upon  the 
credit  of  the  guaranty.  The  consideration  for  the  guaranty  is 
a  past,  and  not  a  future  consideration.  A  consideration  that 
will  support  a  contract  of  guaranty,  must  consist  in  some 
benefit  to  the  promisor,  or  some  other  person  at  his  request, 
or  some  detriment  to  the  promisee.  It  cannot  be  pretended 
that  the  guarantor  of  an  existing  debt  of  a  third  person,  is, 
himself  to  be  benefited  by  the  guaranty.  It  is  nothing  but  an 
undertaking,  on  a  past  consideration,  for  the  benefit  of  another. 
A  past  consideration,  unless  done  at  the  request  of  the  prom- 
isor, is  not  sufficient  to  support  any  promise.  Regarding  the 
note  as  the  existing  debt  of  George  Silence,  and  the  defendant 
as  the  guarantor  for  the  payment  of  it,  the  promise  of  the 
latter  would  have  a  past  consideration,  only,  to  support  it;  and, 
to  make  that  sufficient,  the  guaranty  must  hare  been  made  at 
the  guarantor's  own  request  So  that  construing  a  promissory 
note,  or  any  contract  for  the  payment  of  an  existing  debt,  with 
the  instrument  of  guaranty,  instead  of  being  able  to  imply  or 
infer  from  the  terms  and  language  of  the  instruments  taken 
together,  a  consideration  for  the  guaranty,  no  binding  contract 
of  guaranty  even  could  be  inferred ;  and  herein  lies  the  plain 
distinction  between  this  case  and  that  of  the  Union  Bank  v. 
Coster's  Executors,  and  other  cases  cited,  where  the  guaranty 
was  of  a  debt  to  be  contracted  on  the  credit  of  the  guaranty, 
and  the  consideration  a  future  one.  In  this  latter  cases  the 
promise  is  to  do  an  act  in  consideration  of  some  act  to  be  done 
by  the  pTomisee,  which  implies  a  request  In  the  case  under 
consideration,  for  example,  the  promise  was,  to  be  responsible 
for  goods  that  White  should  buy  from  the  plaintiffs,  in  con- 
sideration that  the  plaintiffs  would  sell  and  deliver  to  White 
such  goods  as  he  might  want,  on  a  credit  of  one  ye^r.  The 
promise  implied  a  request  to  famish  the  goods  *o  White,  and 
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a  compliance,  on  the  part  of  the  plaintiffs,  closed  the  contract 
and  made  it  binding.  Although  it  was  necessary  to  show  per- 
formance by  the  promisor,  by  parol  evidence,  yet,  as  was  said 
in  the  Union  Bank  v.  Coster's  Executors :  "  Such  evidence  is 
no  violation  of  the  statute  requiring  the  consideration  to  be  in 
writing.  The  consideration  of  the  promise  is  expressed,  and 
the  parol  evidence  is  only  used  to  show,  not  what  the  consider- 
ation is,  but  that  the  act  which  constitutes  that  consideration 
has  been  performed." 

The  case  of  Brewster  v.  Silence,  therefore,  is  neither  in  its 
facts  nor  principles  just  like  the  case  of  the  Union  Bank  v. 
Coster's  Executors,  and  kindred  cases.  In  the  one  case,  the 
guaranty  was  of  an  existing  debt ;  in  the  other,  of  a  debt  to  be 
contracted  on  the  credit  of  the  guaranty.  One  had  a  past  con- 
sideration to  support  the  promise,  which  was  none  at  all ;  in 
the  other,  the  promise  was  supported  by  an  act  to  be  done  by 
the  promisee  at  the  implied  request  of  the  promisor.  In  the 
one,  there  was  no  consideration  moving  between  the  promisor 
and  promisee ;  there  was  none  in  fact,  and  none  could  be  legally 
implied.  The  note  and  instrument  of  guaranty,  taken  together, 
showed  no  valid  contract  of  guaranty,  and,  therefore,  by  no 
rule  of  construction  could  the  writing  be  held  to  express  a 
consideration ;  in  the  other  the  act  to  be  done  by  the  promisee^ 
at  the  request  of  the  promisor,  and  which  was  the  consideration 
of  the  promise  of  the  latter,  was  expressed  in  the  writing.  In 
the  one,  the  only  consideration  that,  could  support  the  promise, 
was  one  of  benefit  to  the  promisor,  and  this  must  have  been 
expressly  stated,  and  by  no  rule  of  construction  applicable  to 
this  class  of  contracts,  could  be  inferred;  in  the  other,  the  pro- 
mise rested  upon  some  act  to  be  performed  in  the  future  by  the 
promisee,  at  the  request  of  the  promisor;  the  thing  to  be  done 
by  the  promisee,  was  the  consideration  for  the  promisor.  Nor 
does  the  case  show  an  intention  to  overrule  oi^interfere  with 
that  of  the  Union  Bank  v.  Coster's  Executors,  or  the  principles 
that  controlled  the  judgment  in  that  case.  Nothing  is  evinced 
showing  that  the  court  intended  to  overrule  the  principle  that 
where  the  guaranty  is  of  a  debt  to  be  contracted  on  the  credit 
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of  the  guaranty,  and  the  consideration  of  the  guarantor's  pro- 
mise, is  something  to  be  done  by  the  promisee,  at  his  request; 
the  promise  and  consideration  for  it  being  stated  in  the  writing, 
the  latter  is  sufficiently  expressed  to  satisfy  the  requirements 
of  the  statute.   The  case  of  the  Union  Bank  v.  Coster's  Executors 
is  not,  nor  is  any  other  case  upon  that  class  of  guaranties  hay- 
ing a  future  consideration  to  support  the  promise,  even  cited  or 
alluded  to  by  the  judge  who  delivered  the  opinion  of  the  court 
Three  of  the  judges  who  took  part  in,  and  sustained  the  deci- 
sion in  Brewster  v.  Silence,  had  agreed  to  the  judgment  in  the 
Union  Bank  v.  Coster's  Executors,  although  two  of  them  in 
Durham  v.  Mknrow,  and  Hall  v.  Fanner,  were  of  the  opinion 
that  the  guaranties  in  those  cases  of  an  existing  debt,  were 
void,  for  the  reason  that  no  consideration  for  the  promise  was 
stated,  appeared,  or  was  expressed  on  the  face  of  the  writing. 
In  Oaten  v.  McKee,  which  was  decided  in  December,  i865, 
without  any  dissenting  vote,  and  turning  necessarily  on  the 
question  involved  in  the  present  case,  as  the  point  was  distinctly 
taken  that  the  instrument  did  not  express  the  consideration, 
two  of  the  judges  who  were  of  the  majority  in  Brewster  v.  Si* 
lence,  took  part  in  the  decision,  and,  although  such  decision  was 
put  on  the  authority  of  the  Union  Baiik  v.  Coster's  Executors, 
expressed  no  dissent    In  fact,  there  is  no  ground  for  saying 
that  the  case  of  Brewster  v.  Silence  is  in  direct  conflict  with 
that  of  the  Union  Bank  v.  Coster's  Executors,  or  that  it  was  in- 
tended to,  or  overrules  the  latter  case.    The  cases  are  clearly 
distinguishable ;  but  if  it  were  otherwise,  the  former  must  yield 
to  the  latter.    To  hold  that  all  judicial  powers  of  construction 
are  paralyzed,  when  coming  to  an  agreement  depending  on  the 
statute  of  frauds,  and  that  the  requirements  of  the  statute  are 
not  satisfied,  in  any  case,  unless  the  promisor  has  set  forth  in 
the  writing,  particularly,  the  reasons  which  induced  him  to 
enter  into  the  contract,  would  be,  especially  since  the  case  of 
the  Union  Bank  v.  Coster's  Executors,  to  inflict  infinite  mischief 
upon  the  commercial  public.    Securities,  doubtless,  since  that 
case,  to  an  immense  amount  have  been  taken  in  business 
throughout  the  State,  in  reliance  upon  the  idea  that  the  doc- 
trines affirmed  by  it  might  be  regarded  as  settled. 
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The  present  case  is  in  line,  and  cannot  be  distinguished  from 
the  case  of  the  Union  Bank  v.  Coster's  Executors.  The  defend- 
ant  cannot  escape  the  effect  of  his  promise,  on  the  ground  that 
the  consideration  for  such  promise  was  not  sufficiently  ex* 
pressed. 

The  judgment  of  the  Supreme  Court  should  be  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event 

Denio,  Selden  and  Clerke,  Js.,  concurred. 

Comstock,  Ch.  J.  According  to  the  contract  between  the 
plaintiffs  and  White,  they  were  to  sell  to  him  goods,  from  timej» 
time,  and  he  was  to  pay  them  therefor  at  the  expiration  of  the 
specified  period  of  credit  On  the  back  of  that  writing,  the 
defendant  signed  an  agreement,  of  the  same  date,  declaring  that 
he  would  "  be  responsible  for  all  such  goods  as  White  should 
buy  of  the  MeSsrs.  Church  (the  plaintiffs),  within  one  year  from 
the  date,  and  which  shall  not  be  paid  for  according  to  the 
within  contract."  These  two  instruments  were  made  up  at  the 
same  time,  and  the  one  which  the  defendant  signed,  expressly 
refers  to  the  other.  It  is  a  direct  and  irresistible  inference  from 
the  writings  themselves,  that  the  undertaking  of  the  defendant 
was  the  foundation  of  the  credit  on  which  the  goods  were  to 
be  sold  and  delivered  to  White.  The  sale  and  delivery  of  those 
goods,  was,  therefore,  this  consideration  of  the  defendant's 
agreement  This  conclusion  is  perfectly  plain  on  the  face  of 
the  instrument  No  extrinsic  proof  is  required,  nor  is  it  even 
necessary,  for  this  purpose,  to  turn  the  paper  over  and  look  at 
the  other  side.  There  is  no  occasion  to  consult  the  principal 
contract,  except  to  ascertain  the  term  of  credit  The  collateral 
writing,  itself  discloses  the  consideration  on  which  it  was  given, 
to  be  the  prospective  sale  of  goods  to  another  person.  That 
this  is  sufficient  within  the  statute  of  frauds,  is  certainly  plain 
in  principle,  and  it  is  moreover  as  well  settled  by  authority  as 
any  legal  proposition  can  be.  ( Bailey  v.  Freeman,  11  Johna, 
221 ;  Rogers  v.  Kheeland,  10  Wend.,  219;  &  C.  in  error*  13  /i, 
115 ;  Marquand  v.  Hipper,  12  Wend.,  520 ;  Whitney  v.  Qroot, 
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24  Id,  82 ;  Walraih  v.  Thompson,  4  Hill,  200 ;  Fellows  v.  Pren- 
tiss, 3  Denio,  $12 ;  Stmts  v.  Howlett,  4  Id.,  559 ;  Union  Bank  v. 
Coster's  Executors,  8  Comsk,  203;  Gates  v.  Me  Kee,  8  Kern., 
282.)  An  undertaking,  by  one  pesson,  to  be  responsible  for 
goods  to  be  "delivered  to  another,  is,  in  effect,  a  request  to  de- 
liver the  goods.  It  is,  in  law,  no  more  and  no  less  than  a  letter 
of  credit,  general  or  particular,  according  as  it  may  or  may  not 
have  a  particular  address ;  and,  if  we  hold  such  undertakings, 
when  in  writing,  to  be  invalid,  for  want  of  a  consideration 
expressed,  we  strike  at  a  vast  number  of  the  commercial  guaran- 
tees Which  are  used  in  the  dealings  of  mankind.  The  principle 
«n  which  these  guarantees  rest,  is  simple  and  elementary.  It  is 
.  this:  A  promise  to  do  an  act,  in  consideration  of  an  act  to  be 
done  by  the  promisee,  implies  a  request  that  the  promisee,  on 
his  part,  shall  perform  the  act  specified*  If  the  promisor  is  to 
receive  the  direct  benefit  of  the  thing  to  be  done,  then  the 
undertaking  is  original,  and  need  not  be  in  writing.  If  another 
person  receives  the  benefit,  and  becomes  originally  liable,  then 
the  undertaking  is  collateral,  and  must  be  in  writing.  But 
in  either  case,  the  consideration  is  the  performance  of  the  act 
on  the  request  of  the  promisor  (Union  Sank  v.  Coster's  Ex- 
ecutors, supra),  and,  as  I  have  said,  an  agreement  to  pay  for 
goods  to  be  delivered,  plainly  imports  a  request  that  they  shall 
be  delivered. 

The  Supreme  Court  pronounced  the  judgment  under  review, 
upon  the  supposed  authority  of  Brewster  v.  Silence  (4  Seld., 
210),  as  the  latest  decision  of  this  court  affecting  the  question. 
We  followed  that  case  in  the  very  recent  one  of  Draper  v. 
Snow  (20  N.  T.,  881),  but,  in  so  doing,  it  is  proper  to  say 
that  sotne  of  the  members  of  this  court,  finding  that  no  distinc- 
tion between  the  two  cases  existed,  did  not  examine  the  princi- 
ples involved,  or  the  antecedent  authorities.  The  present  case 
has  led  me  to  that  examination,  and  I  am  so  well  satisfied  that 
we  were  in  error  that  I  feel  myself  botlnd  to  say  so.  .  In  Brews* 
ter  v.  Silence,  the  guarantee  sued  upon  was  written  at  the  foot 
of  a  promissory  note,  and  it  was  executed  and  delivered  at  the 
same  time  with  the  note.  The  instrument  was  held  to  be  void 
Smith,— Vol.  VIL  42 
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under  the  statute  of  frauds,  on  the  ground  that  it  did  not  ex- 
press the  -consideration.  But  the  guaranty  referred  to  a  note 
which  did  express  a  consideration,  received  by  the  principal 
debtor.  The  legal  import  and  language  of  the  defendant's 
contract,  therefore  was,  that  in  consideration  of  money,  or  some 
other  value  received  by  the  principal  debtor,  he,  the  defendant, 
undertook  that  this  note  should  be  paid  at  maturity.  As  both 
instruments  were  executed  and  delivered  at  the  same  time,  and 
to  the  same  person,  the  presumption  of  law  was  that  both,  were 
the  foundation  of  the  credit;  in  other  words,  that  the  value, 
which  the  note  expressed,  in  the  general  language  used  in  such 
instruments,  was  parted  with  by  the  payee,  on  the  strength  of  the 
guaranty,  as  well  as  the  note.  These  principles  of  construe- , 
tion,  which,  I  persuade  myself,  are  simple  and  elementary,  if 
they  had  been  adopted,  would  have  led  to  a  different  conclusion. 
But  they  do  not  appear  to-  have  been  overlooked.  The  precise 
error  in  the  case,  it  seems  to  me,  was  in  looking  at  the  guaranty, 
without  looking  at  the  other  instrument,  which  became  a  part 
of  it  by  express  reference.  This  was  discarding  a  universal 
rule  for  the  interpretation  of  writings.  I  fully  agree  that  the 
statute  of  frauds,  in  its  very  letter,  requires  a  consideration  to 
be  expressed  in  the  collateral  undertaking.  But  what  is  the  col- 
lateral undertaking?  The  answer  plainly  is,  that  it  is  made 
up,  not  only  of  the  particular  writing  to  which  the  name  of 
the  guarantor  is  signed,  but  of  all  others  which  that  refers  to 
and  adopts.  If,  therefore,  the  consideration  appears  in  any  one 
of  the  writings,  which,  together,  constitute  the  contract,  the 
requirement  of  the  statute  is  answered. 

Cases,  almost  without  number,  might  be  cited  to  support  the 
rule  of  construction  here  laid  down.  Without  referring  to  them 
at  large,  I  will  mention  one  of  a  very  marked  character,  which 
arose  under  a  statute  quite  as  precise,  in  its  terms,  as  the  statute 
of  frauds.  In  TonneUe  v.  Hall  (4  Comst,  140), 'a  testator  had 
disposed  of  real  estate,  ih  the  body  of  his  will,  by  designating 
the  numbers  of  the  lots,  according  to  a  map,  a  copy  of  which 
was  attached  after  the  signatures  of  the  testator  and  the  wit-, 
nesses.    The  reference  to  the  map  was  as  follows:  "Which 
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said  lots  are  designated  on  a  certain  map,  now  on  file  in  the 
office  of  the  register  of  the  city  and  county  of  New  York,  a 
copy  of  which,  on  a  reduced  scale,  is  hereto  annexed,"  and  then 
followed  a  particular  description  of  the  map  on  file.  A  blank 
sheet  intervened  between  the  attestation  clause  of  the  will  and 
the  signatures,  and  the  copy  of  the  map.  There  was  in  the 
body  of  the  will  no  description  of  the  real  estate  sufficient  to 
pass  the  title  thereto,  without  a  reference  to  the  map.  The 
statute  of  wills  requires  that  the  testator  shall  "subscribe,"  and 
the  witnesses  shall  " sign "  their  names  at  "  the  end  of  the  will" 
This  court  held,  upon  the  fullest  consideration,  that  the  map 
was,  in  judgment  of  law,  incorporated  into  the  body  of  the  will ; 
and  consequently  that  the  instrument  was  subscribed,  at  the  end 
thereof,  as  the  statute  required.  This  decision  is  of  great  sig- 
nificance, when  it  is  considered  that  the  statute  of  wills,  as  con- 
tained in  the  Bevision  of  1830,  was  designed  to  abrogate  the 
construction  which  had  been  given  to  the  English  and  our  own 
former  statute,  by  requiring  the  testators  signature  to  be  writ- 
ten in  a  literal  and  exact  sense,  at  the  end  of  the  will. 

Eeferring  now  again  to  Brewster  v*  Silence,  I  find  it  suggested 
in  the  opinion  which  is  reported,  that  our  present  statute  of 
frauds  was  intended  to  alter  the  former  one,  by  requiring  the 
consideration  to  be  expressed.  It  is  added,  that  "since  the 
Bevised  Statutes,  something  more  than  mere  argument  and  infer- 
ence have  been  deemed  necessary  to  make  out  a  consideration." 
With  much  deference,  I  think  that  such  suggestions  are  not 
entitled  to  the  weight  which  appears  to  have  been  given  to  them 
in  determining  that  case.  The  statute  of  frauds,  in  the  respect 
under  consideration,  underwent  no  change  in  our  revision.  It 
had  been  long  and  perfectly  well  settled,  both  in  England  and 
this  State,  that  by  force  of  the  word  "  agreement,"  contained  in 
the  old  statute,  the  consideration,  as  well  as  the  promise,  must 
be  expressed  where  the  undertaking  was  to  answer  for  the  debt 
or  default  of  another  person.  Then  as  to  "  mere  argument 
and  inference,"  if,  by  the  use  of  this  phraseology,  the  learned 
judge  who  gave  the  opinion  intended  to  say  that  argument 
and  inference  are  to  be  excluded  in  the  consideration  of  these 
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questions,  the  proposition  seems  to  me  to  be  plainly  unphilo- 
sophical  and  unsound.  It  is  enough  on  this  point  to  say,  that 
wherever* there  is  room  for  difference  of  opinion,  the  construc- 
tion of  a  written  instrument  is  always  open  to  argument,  and 
that  whatever  may  be  fairly  inferred  from  the  language  used, 
and  the  surrounding  circumstances  viewed  in  connection  there- 
with,  is  in  judgment  of  law  a  part  of  the  written  language 
itself.  These  principles  are  applicable  to  all  contracts,  those 
coming  within  the  statute  of  frauds  forming  no  exception.  I 
agree  that  a  consideration  is  not  to  be  implied,  but  this  only 
means  that  when  there  is  no  expression  of  the  parties,  in  any  part 
of  the  contract,  from  which  a  just  inference  can  be  drawn,  there  is 
Ho  mere  implication  of  law  that  a  fact  exists,  in  regard  to  which 
the  instrument  itself  is  entirely  silent  The  distinction  be- 
tween express  and  implied  covenants,  will  illustrate  the  idea. 
Eipress  covenants  are  created  by  any  words,  in  a  sealed  agree- 
ment, evincing  an  intention  to  be  bound  by  the  obligation. 
Every  form  of  expression,  however  slight  and  inartificial,  de- 
claratory of  such  an  intention  is  an  express  covenant  Implied 
covenants,  on  the  other  hand,  are  those  which  depend  for  their 
existence  on  a  mere  intendment  of  law.  Thus,  a  lease  without 
any  expression,  whatever,  beyond  the  usual  words  of  demise, 
imports  a  covenant  for  quiet  enjoyment  So,  according  to  the 
common  law,  a  covenant  was  implied  from  certain  words  in  a 
deed,  which  were  literally  words  of  grant  or  conveyance  only. 
(  Piatt  on  Covenants,  26,  40.)  The  statute  of  frauds  requires 
certain  contracts  to  be  in  writing,  and  the  consideration  to  be 
expressed.  By  this  it  was  simply  intended  that  the  courts 
are  not  to  imply  a  consideration,  or  suffer  it  to  be  proved  by 
parol,  when  none  appears  in  the  terms  or  admission's  of  the 
contract  itself.  But  the  mode  of  expression  is  not  determined 
by  the  statute.  It  may  be  in  plain  and  direct  words :  it  may  be 
by  the  mere  use  of  a  seal :  or  it  may  be  the  result  of  a  just  infer- 
ence from  the  language  of  the  contract,  examined  in  all  its  parts. 
This  question  has  very  lately  been  examined  and  decided  by 
the  Supreme  Court  of  New  Hampshire,  in  the  case  of  Simmons 
v.  Steele  (36  N   H.,  73).    In  that  case  the  principal  debtor, 
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which  was  the  New  Hampshire  Central  Railroad,  had  signed 
a  writing  acknowledging  the  receipt,  from  the  plaintiff,  of 
seventy-two  shares  of  stock,  and  proposing  to  return  the  same 
in  one  year,  with  certain  interest  specified.  The  defendants,  at 
the  same  time,  executed  a  collateral  instrument  at  the  foot  of 
the  oilier,  in  this  language :  "  We  guarantee  the  fulfillment  of 
the  above  obligation,  and  hereby  promise  that  said  stock  shall 
be  returned  at  the  time  specified."  The  action  was  on  that 
guaranty,  and  the  question,  under  the  statute  of  frauds,  was, 
whether  it  expressed  a  consideration.  The  court  held  that  it 
did,  and  the  reasons  given  for  that  conclusion  appear  to  me 
entirely  ananswerable.  "  It  is  very  clearly  apparent,"  the  court 
said,  "  from  an  iqspec&iop  of  both  what  are  called  Ihe  principal 
and  collateral  contracts,  that  both  were  made  at  the  same  time, 
attd  for  the  same  consideration,  to  wit:  The  loaning  of  the 
stock  to  the  Central  Railroad — and  also  that  the  collateral  con- 
tract was  an  essential  ground  of  the  credit  given  to  the  princi- 
pal, or  direct  debtor.  In  such  cases  it  is  not  necessary  that 
there  should  exist,  or  be  expressed  in  writing,  any  other  con- 
sideration than  that  moving  between  the  creditor  and  original 
debtor,  for  the  consideration  of  one  is  manifestly  that  of  the 
other."  Again  it  was  observed,  "Here  is  such  an  intimate 
eonnection  in  sense  between  the  two  agreements,  apparent 
on  their  face,  that  there  can  be  no  difficulty  in  collecting,  with- 
out the  aid  of  parol  evidence,  from  the  principal  agreement, 
the  consideration  of  the  ^collateral  one.  The  reference  in  the 
latter  to  the  terms  of  the  former  is  equivalent  to  an  admission ; 
at  all  events,  the  (fair  and  necessary  implication  is,  that  the  con- 
sideration of  the  defendants'  promise  was  the  receipt  by  the  said 
railroad  of  the  borrowed  stock.  The  only  legitimate  inference 
from  the  expressions  used  in  the  contract  of  guaranty  itself  is, 
that  such  was  the  consideration  of  the  defendants1  engagement" 
This  conclusion  of  the  Supreme  Court  of  New  Hampshire 
is  identical  with  the  main  proposition  enunciated  by  Chief 
Justice  Kent,  in  Leonard  v.  Vredenburgh  (8  Johns.,  28),  the 
correctness  erf  which  was  never  questioned  in  this  State  for  forty 
years.    I  have  looked  at  all  the  .cases  antecedent  to  the  decision 


334  CASES  IN  THE  COURT  Otf  APPEAIfl. 

Church  v.  Brown. 

in  Brewster  v.  Silence,  and  I  am  confident  that  not  one  of  them 
is  in  conflict  with  that  proposition.  On  the  contrary,  there  are 
few  cases  in  the  books  which  have  been  more  frequently  refer- 
red to,  as  the  unquestioned  law  of  the  land,  in  respect  to  the 
main  point  determined.  That  point  was,  that  a  guaranty  at 
the  foot  of  a  note,  executed  at  the  same  time,  and  delivered 
with  it,  is  to  be  read  in  connection  with  the  principal  contract, 
and  is  supported  by  the  same  consideration.  The  doctrine  was 
not  applied  by  Chief  Justice  Kent,  and  I  do  not  apply  it,  to 
cases  where  the  consideration  between  the  principal  parties  is 
executed  and  past  before  the  guaranty  is  made.  In  such  cases, 
the  difficulty^  not  in  the  want  of  a  consideration  expressed,  but 
it  arises  out  of  the  insufficiency  of  that  consideration  to  sus- 
tain a  collateral  promise,  whether  in  writing  or  not  To  this 
class  belong  the  cases  o£.  Smith  v.  Ives  (15  Wend.,  182),  Parker 
v.  Wilson  (Id.,  843),  Hall  v.  Farmer  (5  Denio,  484),  &  0.  on 
appeal  (2  Comst,  553),  and  these  were  the  only  ones  cited  in 
Brewster  v.  Silence,  which  were  supposed  to  have  the  slightest 
tendency  to  support  that  decision.  In  all  these  cases,  remarks 
of  a  general  nature  were  made  by  judges,  relative  to  the  neces- 
sity of  having  a  consideration  appear  upon  the  face  of  such 
collateral  promises,  as  come  within  the  statute  of  frauds.  Such 
a  proposition,  no  one  disputes ;  but  the  precise  point  is  whether 
the  requirement  of  the  statute  is  not  complied  with,  when  a 
guaranty  refers  in  terms  to  another  contract,  made  and  deli- 
vered at  the  same  moment  of  time,  in  which  a  present  consider 
ation,  for  both  the  writings,  is  expressly  stated.  Believing 
this  to  be  a  plain  question,  upon  the  examination  I  have  now 
given  to  it,  and  that  great  mischief  and  inconvenience  will 
arise  in  the  business  of  the  community,  if  error  shall  become 
established  law  on  this  subject,  I  have  felt  it  necessary  to  make 
these  oomments  upon  one  of  the  decisions  of  this  court  I 
have  made  them  with  greater  freedom,  because  I  followed  that 
decision,  with  my  associates,  in  the  very  recent  one  which  has 
been  mentioned.  With  my  present  oonvictions,  I  shall  be  pre- 
pared, hereafter,  to  uphold  the  contracts  and  dealings  of  men 
belonging  to  the  class  which  are  oondemned  in  the  decision  re- 
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ferred  to.  We  ought  to  feel  no  hesitation  in  correcting  the 
error,  if  there  be  oiie ;  because  its  correction  can  do  no  possible 
injury.  When  the  rules  laid  down  by  the  courts  become  the 
laws  which  sustain  titles  and  contracts,  they  are,  in  general,  to 
be  sacredly  adhered  to,  but  when  they  can  be  used  only  as 
instruments  of  destruction,  error  ceases  to  be  sacred,  and  prin- 
ciple and  truth  ought  to  be  reasserted. 

I  am  of  opinion,  however,  that  the  court  below  erred  in  sup- 
posing that  the  present  case  was  entirely  undistinguishable 
from  that  of  Brewster  v.  Silence.  In  that  case  the  guaranty,  with- 
out a  reference  to  the  note  at  the  foot  of  which  it  was  written, 
did  not  state  a  consideration.  In  the  present  one,  the  instru- 
ment, examined  by  itselfj  shows  that  the  plaintiff  was  proposing 
to  sell  goods  to  the  principal  debtor,  and  that  the  guaranty  was 
intended  to  assure  to  him  die  payment  for  those  goods.  I  think, 
myself,  that  this  distinction  is  of  no  great  value ;  because,  for 
the  reasons  which  have  been  given,  I  do  not  doubt  that  the 
defendants'  agreement  would,  for  every  legal  purpose,  have 
been  the  same,  if,  referring  to  the  principal  contract,  it  had 
simply,  and  without  other  words,  guarantied  the  performance 
thereof  If  that  had  been  the  form  of  the  writing,  the  one  to 
which  it  was  annexed,  and  to  which  it  referred,  would  have 
shown  with  equal  clearness  that  the  intended  sale  of  goods 
was  the  basis  of  both  the  contracts.  There  cannot  be  much 
difference  between  a  promise,  which,  by  its  own  terms,  guaran- 
ties a  certain  debt  to  be  contracted  by  another  person,  and  one 
which,  in  general  words,  refers  to,  and  guaranties  the  perform- 
ance of  the  other  person's  obligation,  when  that  obligation,  on 
its  face,  shows  that  the  thing  guarantied  is  precisely  the  same. 
Nor  can  there  be  any  wide  distinction  between  a  collateral 
undertaking,  in  either  of  these  forms,  to  answer  for  a  credit  to 
be  given,  and  one  to  answer  for  a  credit  actually  given  at  the 
very  moment  when  the  undertaking  is  entered  into.  If  in  one 
of  these  examples,  we  may  look  at  the  principal  writing,  in 
order  to  ascertain  what  it  is  that  is  guarantied  by  the  instrument 
annexed,  jond  thus  to  learn  the  consideration,  we  surely  may 
do  so  in  the  other.    Upon  distinctions  such  as  these,  however 
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slender  as  they  seem  to  be,  the  case  of  Brewster  v.  Silence  must 
have  proceeded,  and  they  are  therefore  just  as  valuable  as  are 
the  principles  which  that  decision  involves.  If  we  are  to  un- 
derstand that  case  as  not  resting  upon  such  distinctions,  then 
we  must  view  it  as  directly  in  conflict  with  the  Union  Bank  v. 
(hater's  Executors,  also  determined  by  this  court,  and  with  a 
long  and  unbroken  series  of  decisions  in  the  courts  of  England, 
and  in  this  State.  But  the  Union  Bank  v.  Coster's  Moecutors, 
and  the  numerous  class  of  cases  to  which  it  belongs,  do  not 
appear  to  have  been*  even  referred  to ;  and  therefore  it  could 
not  have  been  intended  to  overrule  them.  In  that  class  the 
present  controversy  is  included ;  and  however  slight  or  ground* 
less,  in#  principle,  may  be  the  distinction  between  it  and  the 
case  which  the  court  below  profess  to  have  followed,  it  is  never* 
theless  a  distinction  which  offers  the  only  solution  to  that  case. 
Entertaining  no  doubt  that  the  instrument,  on  which  this 
suit  was  brought,  is  a  valid  guaranty  within  the  statute  of 
frauds,  I  think  the  judgment  of  the  Supreme  Court  should  be 
reversed  and  a  new  trial  granted. 

Welles,  J.,  concurred  in  this  opinion ;  Davies  and  Baooh, 
Js.,  were  for  reversal,  expressing  no  opinion  in  respect  to  the 
points  of  difference  in  the  reasoning  of  Comstock,  Ch.  J.,  and 
Wbight,  J. 

Judgment  reversed  and  new  trial  ordered 


Oabdell,  executrix,  &c,  of  William  Cardell,  deceased, 
v.  HcNiel. 

The  defendant  making  a  purchase  agreed  to  deliver,  in  part  payment,  the 
chattel  note  of  a  third  person,  and  said  the  maker  was  good,  and  he 
would  warrant  the  plaintiff  would  get  the  chattel  when  the  note  be* 
came  due:   Sdd,  that  the  warranty  was  not  within  the  Statute  of  Frauds* 
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The  undertaking  by  parol  being  valid,  it  was  not  waived  by  the  plaintiff's 
acceptance  of  the  note  without  any  written  guaranty. 
The  warranty  construed  as  for  the  payment  and  not  for  the- collection  of 
tip  chattel  note. 


Appeal  from  the  Supreme  Court  Action  on  a  verbal  un* 
dertaking,  that  a  chattel  note  was  good  and  collectable,  which 
had  been  delivered  by  the  defendant  to  the  plaintiff^  in  part 
payment  for  a  horae,  and  by  which  the  maker,  one  Cornel^ 
promised  to  pay  $125,  "  in  a  top  buggy,  worth  the  amount 
above  stated,  to  be  paid  on  the  29th  day  of  June  next ;  dated 
May  5th,  1854,*  and  that  the  same  would  be  paid  when  due^ 
The  trial  was  before  a  referee,  who  ordered  judgment  for  the 
plaintiff;  which  having  been  affirmed  at  general  term  in  the 
fifth  district,  the  defendant  appealed  to  this  court  The  facta 
appear  in  the  following  opinion.  The  case  was  submitted  on 
printed  arguments. 

Lt  Boy  Morgan,  for  the  appellant 

M.  R  Church,  for  the  respondent, 

Argued  that  the  following  facts  were  established  on  the 
trial: 

1.  That  the  appellant,  by  his  agent,  Abrara  Acker,  in  the 
forepart  of  May,  1854,  purchased  of  the  respondent  a  stud- 
horse, for  the  price  of  $500:  that  in  part  payment  for 
said  horse,  the  respondent  took  of  the  appellant  a  note  of 
$125,  executed  by  one  Henry  Cornell,  payable  in  a  light  top 
buggy  wagon,  on  the  29th  day  of  June  then  next  That  at 
the  time  of  such  purchase,  the  appellant,  by  his  said  agent, 
warranted  the  payment  of  the  said  note. 

2.  That  when  said  note  became  due,  said  respondent  called 
on  said  Cornell  for  the  buggy,  and  was  informed  by  him  that 
he  was  not  able  to  deliver  it:  that  it  was  unfinished  and  was 
incumbered  by  mortgages,  and  that  said  buggy  was  not  made  or' 
turned  out  on  the  note,  when  the  same  became  due. 

Smith.— Vol,  VII,  43 
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8.  That  when  said  note  became  due,  and  payment  thereon 
was  refused,  the  same  was  prosecuted  to  judgment  and  execu- 
tion, and  a  return  of  nulla  bona. 

4.  That  Acker  was  the  duly  constituted  agent  of  McNiel, 
and,  as  such,  was  fully  authorized  to  warrant  the  note. 

5.  That  on  the  trial  before  the  referee,  the  plaintiff  offered, 
in  evidence,  an  assignment  of  the  judgment  against  Cornell  in 
favor  of  plaintiff,  dated  and  acknowledged  April  27th,  1865,  for 
the  benefit  ofj  and  to  be  delivered  up  to  the  defendant,  and 
tendered  the  assignment  to  the  referee  for  that  purpose. 

I.  The  writing  by  McNiel  to  Acker,  and  by  him  presented 
to  Cardell,  as  his  authority  to  trade  for  McNiel,  constituted 
Acker  an  agent,  with  unlimited  authority  to  make  any  trade  in 
relation  to  the  horse  in  question,  and  McNiel  is  as  much  bound 
by  the  trade,  thus  made  by  his  agent,  as  if  he  had  made  it  him- 
self in  person.    (Story  on  Contracts,  §  135.) 

II.  McNiel,  by  his  agent,  guaranteed  the  payment  of  the 
Cornell  note,  at  maturity,  and  this  was  part  of  the  bargain. 
His  undertaking  was  not.  conditional  like  that  of  an  indorser; 
it  was  an  absolute  and  unconditional  agreement  that  the  note 
should  be  paid  by  Cornell  at  maturity.  When,  therefore,  Cor- 
nell failed  to  pay,  the  defendant's  contract  was  broken,  and  the 
plaintiff  had  a  complete  right  of  action  against  him.  The 
guaranty  was  not  in  writing,  nor  was  any  writing  necessary  to 
its  validity.  {Brown  v.  Curtiss,  2  Comst,  225;  Johnson  v. 
Gilbert,  4  ffill,  178,  and  11  Barb.  S.  C  R,  485.) 

HI.  The  plaintiff  was  not  bound  to  proceed  to  judgment  and 
execution  against  Cornell,  before  bringing  his  action.  {Brown 
V,  Ourtiss,  2  Comst,  225,  above  cited.) 

IV.  The  facts  found  by  the  referee  fully  justify  the  conclu- 
sion of  law,  at  which  he  arrived.  It  is  true  that  the  testimony 
of  the  witnesses  clash  somewhat;  but  when  there  is  contradic- 
tory evidence,  it  is  the  province  of  the  referee  to  settle  and 
reconcile  such  contradiction,  and  find  what  the  facts  are. 
(Noyesv.  Bewett,  18  Wen<L,  141;  Oakley  v.  Van  Born,  21  Wend. 
805 ;  Bavm  v,  Tarpeny,  8  Hill,  75.) 
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Y.  No  question  was  raised  on  the  trial  as  to  the  sufficiency 
of  the  complaint,  or  any  variance  between  it  and  the  evidence, 
and  it  is  too  late  to  raise  such  a  question  on  the  argument  of 
the  appeal  for  the  first  time. 

If  the  complaint  had  been  defective,  it  might  have  been 
amended  on  motion ;  but  I  submit,  there  is  no  defect  in  it — it 
is  too  late  now  to  raise  the  question.  (Palmer  v.  LoriUard,  16 
J.  R,  348 ;  Beekman  v.  Frost,  18  J.  B.,  644;  Walker  v.  Har- 
ris, 20  Wend.,  555.) 

Comstock,  Ch.  J.  The  contract  for  the  sale  of  the  plain- 
tiff's horse  to  the  defendant,  was  concluded  on  the  part  of  the 
latter  by  his  agent,  Acker.  The  agent  acted  under  a  written 
authority  contained  in  a  note  addressed  by  the  defendant  to' the 
plaintiff,  stating  that  any  bargain  which  Acker  might  make, 
would  be  satisfactory  to  him,  the  defendant  This  was  a  gen- 
eral authority,  and  very  plainly  it  justified  the  ageift  in  making 
the  engagement  on  which  this  suit  was  brought 

By  the  terms  of  the  contract,  as  testified  to  by  the  plaintiff's 
witness,  Greenfield,  and  as  found  by  the  referee,  the  horse  was 
to  be  paid  for  in  a  span  of  horses  owned  by  the  defendant, 
which  were  to  be  delivered  to  the  plaintiff;  by  a  note  of  $110, 
to  be  signed  by  the  defendant  and  one  Ingham ;  by  a  note  of 
$40,  given  by  one  Burk ;  and  by  a  note  of  $125,  given  by  one 
Cornell,  payable  in  a  buggy,  on  the  29th  of  June,  1854.  The 
defendant,  through  his  agent,  warranted  Cornell  to  be  "good," 
and  that  the  plaintiff  would  get  the  buggy  when  the  note  be- 
came due.  On  these  terms  the  sale  was  completed,  and  the 
plaintiff  delivered  his  horse.  The  notes  were  to  be  sent  to  the 
plaintiff  on  the  following  day,  and  they  were  sent  accordingly. 
There  was  no  written  guaranty  of  the  note  of  Cornell,  which 
.turned  out  to  be  worthless.  The  action  is  founded  on  the 
verbal  undertaking. 

We  think  that  the  plaintiff's  acceptance  of  the  note  when  it 
was  sent  to  him,  without  a  guaranty  indorsed,  worked  no 
change  in  the'  terms  of  the  contract  The  defendant,  by  his 
agent,  agreed  to  be  answerable  for  the  payment  of  the  note. 
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If  that  agreement  was  valid  in  law,  without  being  committed 
to  writing,  there  is  no  fair  pretence  for  saying  that  it  was  waived 
or  discharged  because  it  was  not  written  upon  or  annexed  to 
the  note,  when  the  note  was  sent  to  the  plaintiff  and  accepted 
by  him*  The  guaranty  was  a  verbal  one,  and  was  accepted  as 
such  when  the  bow  waa  delivered  on  the  completion  of  the 
qeJe,  and  there  is  nothing  in  the  finding  of  the  referee,  or  in  the 
evidence,  tending  to  show  that  a  written  undertaking  was  ia 
the  contemplation  of  the  parties.  The  defendant,  in  effect,  said: 
"  I  will  send  you  the  note  of  Cornell,  and  I  agree  to  be  answer- 
able for  Ms  payment"  I  am  unable  to  see  how  the  acceptance 
$f  the  note  waived  the  agreement, 

J  We  thinjc,.  in  the  ne*t  place,  that  the  guaranty  was,  in  effect, 
1  poe  of  payment,  according  to  the  terms  of  the  note,  %nd  not  for 
/  the  collection  of  the  demand  by  process  of  law.  The  evidence* 
and  the  finding  are,  that  the  defendant's  agent  said  that  the 
maker  was  good,  and  that  he  would  warrant  that  the  plaintiff 
would  get  the  buggy  when  the  note  fell  due.  The  obvious 
meaning  of  this  is,  that  the  obligation  would  be  paid  at  matu- 
rity, and  according  to  its  terms.  The  contract  was,  therefore, 
broken,  and  the  defendant  became  liable  to  suit  upon  it,  when 
Cornell  tailed  to  pay,  after  payment  was  due. 

It  is  claimed  that  the  guaranty  is  void  by  the  statute  of 
frauds*  In  mere  form  it  was  certainly  a  collateral  undertaking^ 
because  it  was  a  promise  that  another  person  should  perform 
hi*  obligation.  But,  looking  at  the  substance  of  the  transaction, 
we  see  that  the  defendant  paid,  in  this  manner,  a  part  of  the 
.  price  of  a  horse  sold  to  himself  In  a  sense  merely  formal,  he 
\  agreed  to  answer  for  the  debt  of  Cornell  In  reality  he  under* 
took  to  pay  his  own.  vendor  so  much  of  the  price  of  the  chattel, 
unless  a  third  person  should  make  the  payment  for  him,  and 
Htoreby  discharge  him.  The  question  at  this  time  hardly  claims 
a  discussion,  because  it-was,  in  effect,  decided  by  this  court  upon 
the  fullest  consideration,  in  Brown  v.  Curtis  (2  Comst,  226). 
There  the  holder  of  a  note  transferred  it  in  payment  of  his 
own  debt,  indorsing  .upon  it  a  guaranty  of  the  payment  which 
expressed  no  QQwudexatiou ;  *nd  on  that  ground  the  undertake 
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iiig  was  claimed  to  be  Void.  It  WA£  conceded  to  be  void,  JpfO* 
vided  the  statute  applied  to  such  a  case,  tt  was,  however,  held 
to  be  a  valid  promise,  on  the  ground  that  the  statute  did  Hot 
apply.  "  In  such  cases,"  it  was  observed,  "  where  the  party 
undertakes,  for  his  own  benefit,  upon  a  full  consideration  re- 
ceived by  himself  the  promise  is  not  within  the  statute."  It 
is  impossible  to  distinguish,  in  principle,  between  that  case  and 
the  present:  certainly  no  distinction  can  be  drawn  favorable  to 
the  defendant  (Jbhnsm  v.  Gilbert^  4  Hill,  178;  Nelson  v. 
Baynttm,  8  Mete.,  400.) 

The  note  of  Cornell  not  being  paid  at  maturity,  the  defend- 
ant became  absolutely  charged  as  the  guarantor,  and  the  debt 
was  from  that  time  due  in  money.  It  is  urged,  however,  that 
the  defendant  was  discharged,  by  a  new  arrangement  made  be- 
tween the  plaintiff  and  Cornell.  This  arrangement  is  not  found 
by  the  referee,  and  that  alone  would  be  a  sufficient  answer  to 
the  proposition.  But,  "upon  the  evidence,  it  is  only  claimed 
that  the  plaintiff  agreed  to  wait  for  the  buggy  six  weeks  longer, 
that  Cornell  agreed  to  deliver  it  at  the  expiration  of  that  time, 
and  if  its  value  was  more  than  $125,  then  that  the  difference 
was  to  be  paid.  There  is  no  pretence  that  the  article  was  in 
fact  ever  offered  to  the  plaintiff,  or,  indeed,  that  it  was  ever 
made  for  him.  Assuming  such  an  agreement  to  have  been 
proved,  it  was  purely  executory ;  it  was  never,  in  fact,  executed ; 
and,  upon  the  plain  principles  of  law,  it  did  not  discharge 
the  previous  liability  either  of  Cornell  or  of  the  defendant 
There  was  no  contract  for  a  different  article,  which  professed 
to  bind  both  the  parties,  and  nothing,  therefore,  in  judgment  of 
law,  was  substituted  for  the  pre-existing  agreement  There 
was  simply  an  extension  of  time,  founded  on  no  consideration, 
and  therefore  binding  on  no  one. 

It  is  further  said  that  the  complaint  counts  upon  a  warranty 
of  the  note,  made  at  the  time  it  was  sent  and  delivered  to 
the  plaintiff;  whereas  the  proof  showed  that  the  only  warranty, 
if  made  at  all,  was  given  previously,  at  the  consummation  of 
the  sale,  when  the  horse  was  delivered.  To  this  we  answer; 
the  variance  does  not  appear  to  have  been  mentioned  at  the 
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trial,  and,  if  it  bad  been,  the  pleading  might  have  been  amend- 
ed, if  necessary,  in  the  court  below.  In  this  court  we.  do  not 
reverse  judgments  upon  objections  of  such  a  character. 

All  the  judges  concurring, 

Judgment  affirmed. 

BR)  OF  GASBS  DSGXDBD  AT  XABGH  TSBX. 
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Tender  of  the  money  due  upon  a  mortgage,  at  any  time  before  foreclosure 
discharges  the  lieu,  though  made  after  the  law  day,  and  not  kept  good. 

Where,  as  in  this  case,  the  tender  does  not  discharge  the  debt,  but  only 
defeats  a  particular  remedy,  it  is  unnecessary  to  show  continued  readiness 
to  pay  or  to  bring  the  money  into  court 

Appeal  from  the  Supreme  Court  Action  to  foreclose  a 
mortgage.  The  defendant  Cady  was  a  subsequent  grantee  of 
the  equity  of  redemption.  He  averted  in  his  answer,  and 
proved  on  the  trial,  that,  after  the  money  secured  by  the  mort- 
gage had  become  due  and  the  stipulated  -day  for  payment  had 
passed,  he  tendered  to  the  plaintiff  the  amount  due  for  princi- 
pal and  interest  The  plaintiff  refused  to  receive  it  unless  Cady 
would  also  pay  certain  taxes  upon  the  mortgaged  premises, 
which  the  plaintiff  had  discharged.  It  was  held  that  Cady  was, 
for  reasons  unnecessary  to  be  stated,  under  no  obligation  to  pay 
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the  taxes,  and  the  case  stood  upon  the  naked  tender.  Cady  did 
not,  in  his  answer,  allege  a  readiness  still  to  pay  the  mortgage 
debt,  or*  that  it  was  paid  into  court,  nor  did  he  .offer  to  bring  it 
into  court;  and  it  did  not  appear,  from  the  finding  of  facts  or 
otherwise,  that  he  in  any.  way  kept  the  tender  good.  The  plain- 
tiff had  the  usual  judgment  of  foreclosure,  and  for  a  sale  of  the 
mortgaged  p^emisea  Upon  appeal  by  the  defendant  Cady,  this 
judgment  was  affirmed  at  general  term  in  the  first  district; 
whereupon  he  appealed  to  thia  court 

*Jo3fiuaM  Tan  Cbtt,  for  the  appellant 

Joseph  Blunt,  for  the  respondent 

Dayibs,  J.  The  common  law  recognized  two  kinds  of  landed 
security,  respectively  known  as  the  vivum  vadium,  and  mortuum 
vadium.  The  vivum  vadium  consisted  of  a  feoffment  to  the 
creditor  and  his  heirs,  until  out  of  the  rents  and  profits  he  had 
satisfied  himself  his  debt  The  creditor  took  actual  possession  of 
the  estate,  and  received  the  rents  and  applied  them  from  time  to 
time  in  liquidation  of  the  debt  When  it  was  satisfied,  the 
debtor  might  reenter  and  maintain  ejectment,  and  it  was  said 
to  have  been  called  vivum  vadium,  because  neither  debt  not 
Estate  was  lost  This  mode  of  security  is  said  not  to  have  been 
very  general,  and  it  was  superseded  by  the  mortuum  vadium, 
er  mortgage1,  so  called  because  on  bread)  of  condition  the 
estate  was  rendered  indefeasible  in  the;  mortgagee,  and  abso- 
lutely lost  to  the  mortgagor.  Littleton,  section  882,  thus 
describes  the  mortuum  vadium,  or  mortgage:  "Item:  if  a  feoff- 
ment be  made  upon  such  condition  that  if  the  feoffer  pay  to  the 
feoffefe  at  a  certain  day,  &c.,  forty  pounds  of  money,  that  then 
the  feoffee  may  reenter,  &c.  In  this  case  the  feoffee  is  called 
the  tenant  in  mortgage,  which  is  as  much  as  to  say  in  French, 
come  mortgage,  and  in  Latin,  mortuum  vadium;  and  it  seemeth 
that  the  cause  why  it  is  called  a  mortgage  is,  for  that  it  is  doubt* 
ftil  whether  the  feoffer  will  pay  at  the  day  limited  such  sum  or 
mot;  and  if  he  doth  not  pay,  then  the  land  which  is  put  in 
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pledge  upon  condition  for  the  payment  of  the  money  is  takes 
from  him  forever,  and  so  dead  to  him  upon  condition,  Ac.  And. 
if  he  doth  pay  the  money f  then  the  pledge  is  dead  as  to  the 
tenant"  Upon  the  execution  of  such  a  mortgage,  the  legal 
estate  vests  in  the  mortgagee,  subject  to  be  defeated  on  perform- 
ance of  the  condition  by  the  mortgagor*  To  divest  the  estate 
of  the  mortgagee,  it  was  necessary  for  the  mortgagor  to  make 
payment  at  the  day  according  to  the  condition  of  the  mortgage; 
or  if,  at  the  appointed  day,  legal  tender  of  the  money  was  madrf 
and  refused,  the  condition  was  satisfied  equally  as  if  payment 
had  been  made,  and  the  mortgagor  or  his  heirs  might  reenter* 
This  appointed  day  for  the  payment  of  the  money,  to  secure 
which  the  mortgage  was  given,  became  known  in  legal  parlance 
as  the  law  day.  But  a  distinction  was  taken  between  a  sum  in 
the  nature  of  a  gift  secured  on  the  land,  and  where  the  security 
was  given  to  secure  a  debt  due.  The  former  was,  in  the  case 
of  a  tender  and  refusal,  absolutely  lost;  but  the  latter,  the  debt, 
was  regarded  as  still  subsisting  as  a  personal  duty,  and  might 
be  recovered  by  action  at  law.  As  if  A  borroweth  a  hundred 
pounds  of  B,  and  after  mortgageth  lauds  to  B,  upon  condition 
for  payment  thereof  if  A  tender  the  money  to  B,  and  be 
refuseth  it,  A  may  enter  into  the  land,  and  the  land  is  freed 
forever  of  the  condition;  but  yet  the  debt  remaineth,  and  may. 
be  recovered  by  action  of  debt.  Bat  if  A,  without  any  loan, 
debt  or  duty  preceding,  enfeoff  B  of  land  upon  condition  fol 
the  payment  of  a  hundred  pounds  to  Br  in  the  nature  of  a 
gratuity  or  gift,  in  that  case  if  he  tender  the  hundred  pouxds 
to  him  according  to  the  condition,  and  he  refuseth  it>  B  hath 
no  remedy  therefor.  (Co.  Iitk,  209  b.)  Littleton,  in  section 
435,  says  that  it  is  to  be  remembered  that  when  such  tender 
of  the  money  is  made,  and  the  feoffee  refuse  to  receive  it,  then 
the  feoffee  hath  no  remedy  by  the  common  law,  because  it 
shall  be  accounted  his  own  folly  that  he  refused,  the  money 
yrhen  a  lawful  tender  of  it  was  made  to  him.  The  same 
writer,  in  section  838,  says  that  in  all  cases  of  condition  for 
payment  of  a  certain  sum,  in  gross,  touching  lands  or  tene- 
ments, if  lawful  tender  be  once  refused,  he  which  ought  to 
Smith,— Vol.  VIL  44 
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tender  the  money  is  of  this  quit,  and  fully  discharged  forever 
afterwards. 

Coke,  in  his  Commentaries,  in  reference  to  these  rules,  as 
applicable  to  tenders  and  their  effect,  says  it  is  to  be  implied 
that  the  tender  is  made  at  the  due  time  and  place  according  to 
the  condition.  The  reason  for  this  is  obvious,  under  the  rules 
already  stated,  as  applicable  to  the  absolute  vesting  of  the 
estate  in  England  in  the  mortgagee,  upon  the  condition  broken. 
If  tender  or  payment  was  not  made  at  the  law  day,  according 
to  the  condition,  the  estate  vested  absolutely  in  the  mortgagee; 
and  by  the  strict  rules  of  the  common  law,  all  interest  or  right 
therein,  of  redemption,  passed  from  the  mortgagor.  If  the 
mortgage  debt  was  afterwards  paid  by  the  mortgagor,  a  recon- 
veyance of  the  estate  by  the  mortgagee  was  necessary  to  vest 
the  same  in  the  mortgagor.  By  the  civil  law,  the  debtor  might 
redeem  the  estate  on  payment  of  his  debt,  at  any  time  before 
sentence  passed.  The  doctrine  of  forfeiture  of  the  common  law 
was  decidedly  opposed  to  this  principle.  In  the  eye  of  equity, 
the  absolute  forfeiture  of  the  estate,  whatever  might  be  its 
value,  on  the  breach  of  the  condition,  was  regarded  as  a  flagrant 
injustice  and  hardship,  although  perfectly  accordant  with  the 
system  on  which  the  mortgage  itself  was  grounded.  The  courts 
of  equity,  therefore,  stepped  in  to  moderate  the  severity  with 
which  the  common  law  followed  the  breach  of  the  condition. 
Leaving  the  forfeiture  to  its  legal  consequences,  they  operated 
on  the  conscience  of  the  mortgagee,  and  acting  in  personam, 
and  not  in  rem,  they  declared  it  unreasonable  that  he  should 
retain  for  his  own  benefit  what  was  intended  as  a  mere  pledge; 
and  they  adjudged  that  the  breach  of  the  condition  was  in  the 
nature  of  a  penalty  which  ought  to  be  relieved  against,  and 
that  the  mortgagor  had  an  equity  to  redeem  on  payment  of 
principal  and  interest  and  costs,  notwithstanding  the  forfeiture 
at  law.  Thence  grew  up  the  system  in  England  of  filing  bills 
in  equity  to  redeem,  and  in  this  State  the  filing  of  bills  in 
equity  by  the  mortgagee  to  foreclose  and  cut  off  this  right  of 
redemption  in  the  mortgagor. 
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The  rule  in  England  was  therefore  ancient  and  well  settled, 
that  payment  on  the  law  day  extinguished  the  interest  of  the 
mortgagee  in  the  lands  mortgaged ;  and  tender  and  refusal  at 
the  same  time  produced  the  same  result  But  payment  after, 
and  acceptance,  did  not  revest  the  estate  in  the  mortgagor  with- 
out a  reconveyance  from  the  mortgagee ;  and  a  tender  and 
refusal  would,  of  course,  not  produce  that  result  The  mort- 
gagor's only  remedy  was  to  avail  himself  of  the  benefit  of  the 
rule  in  equity,  and  file  his  bill  to  redeem.  The  only  question 
presented  for  our  consideration  in  this  case  is,  whether  a  tender 
of  the  sum  due  on  a  mortgage,  after  the  day  appointed  by  it 
for  its  payment,  extinguishes  the  lien  of  the  mortgage  on  the 
land  covered  by  it  We  have  seen  that  by  the  common  law 
such  tender  and  refusal  upon  the  law  day  extinguishes  the  lien 
of  the  mortgage,  though  the  debt  remains.  In  this  State,  the 
law  is  well  settled  that  a  mortgage  is  a  mere  security  or  pledge 
of  the  land  oovered  by  it  for  the  money  borrowed  or  owing, 
and  referred  to  in  it,  and  that  the  mortgagor  remains  the  owner 
of  the  estate  mortgaged,  and  may  maintain  trespass  as  against 
even  the  mortgagee.  (Runyan  v.  Mersereau,  11  John.,  584.) 
The  debt,  in  the  eye  of  the  law,  thus  becomes  the  principal, 
and  the  landed  security  merely  appurtenant  and  secondary; 
and  the  rights  of  the  parties  must  be  governed  by  those  prin- 
ciples of  law  applicable  to  analogous  cases.  Acceptance  of 
payment  of  the  amount  due  on  a  mortgage,  at  any  time  before 
foreclosure,  has  always,  been  held  to  discharge  the  incumbrance 
on  the  land ;  as  acceptance  of  the  amount  for  which  personal 
property  was  held  discharged  it  from  the  pledge.  Tender  and 
refdsal  are  equivalent  to  performance.  (KenMe  v.  WaUis,  10 
Wend.,  874.)  This  is  to  be  taken  with  the  reservation  already 
stated,  that  the  debt  or  duty  remained,  and  that  the  rejected 
tender,  at  or  after  the  stipulated  time  of  payment  or  perform- 
ance, has  the  effect  only  to  discharge  the  party  thus  making  it 
from  all  the  contingent,  consequential  or  accessary  responsibili- 
ties and  incidents  of  his  contract,  but  without  releasing  his 
prior  debt  {  Chit  r.  Houston,  &  John.  Ca.,  248.)  InHunterv.Le 
Cbnto  (6  Cow.,  728),  the  Supreme  Court  held  that  a  tender  of 
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rent  takes  away  the  right  to  distrain  till  a  subsequent  demand 
and  refusal;  but  it  does  not  take  away  the  right  to  sue  for  the 
rent  as  for  a  debt    It  only  saves  the  interest  and  costs.    And 
that  a  tender  of  rent  makes  a  distress  wrongful,  though  the 
tender  be  not  made  till  after  the  rent  day.    It  will  readily  be 
perceived  thai  the  principle  of  this  case  bears  directly  upon  the 
question  now  under  consideration ;  and  it  is  not  perceived,  if  it 
be  sound,  why  a  tender  and  refusal  of  the  amount  due  on  a 
mortgage  does  not  extinguish  its  lien,  equally  with  a  tender 
of  rent  and  refusal,  which,  as  we  have  seeiu  extinguishes  the 
right  of  distress.    But  a  still  closer  analogy  to  the  present 
question  is  presented  by  the  law  of  tender,  as  to  the  Men  on 
goods  pledged.    Lord  Ch.  J.  Holt,  in  his  opinion  in  the  cele- 
brated case  of  Coggs  v.  Bernard  (2  Lord  Bay.,  909),  speaking 
of  the  fourth  class  of  bailments,  says:    "If  the  money  for 
which  the  goods  are  pawned  be  tendered  to  the  pawnee  before 
they  are  lost,  then  the  pawnee  shall  be  answerable  for  them, 
because  the  pawnee,  by  detaining  them  after  the  tender  of  the 
money,  is  a  wrongdoerf  and  it  is  a  wrongful  detainer  of  the 
goods,  and  the  special  property  of  the  pawnee  is  determined." 
So  also  Oomtn:    "By  tender  of  the  money,  the  property  in 
the  goods  is  determined,  and  the  pledge  ought  to  be  returned. 
But  ]£  the  pawnee  refuse  to  restore  the  pledge  upon  tender, 
trover  lies  against  him."    (Comyn's  Dig.,  tit  Mortg.,  A/ and 
cases  there  cited.)    Holding,  as  we  do,  therefore,  in  this  State, 
that  the  land  mortgaged  is  but  a  security  for  the  debt  doe  to 
the  mortgagee,  in  other  words*  a  pledge  to  him  to  secure  it* 
payment,  it  is  difficult  to  see  why  the  principles  enunciated  and 
well  settled  in  reference  to  the  pledge  of  personal  property  do 
not  apply,  and  why  a  tender  and  refusal  at  any  time  of  the  foil 
amount  of  the  debt  due  does  not  extinguish  the  lien  of  the 
mortgagee,  or  pledgee,  in  the  one  caee  as  it  clearly  does  in  tk# 
other. 

But  I  think  we  are  not  left  at  liberty  to  settle  this  ea* 
on  principle,  but  are  to  regard  it  as  authoritatively  disposed 
of  by  the  courts  of  this  State,  A  very  careful  examination  of 
the  decisions  has  brought  my  mind  to  the  oonvictiooyXioataaiy 
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to  my  first  impression,  that  we  should  regard  the  question  now 
presented  ae  not  open  to  further  discussion.  I  shall  recur  to 
the  eases  in  which  this  question  has  arisen;  and  I  think  an 
examination  of  them  will  lea^  to  the  game  condusions  to  which 
1  have  arrived. 

The  first  in  chronological  order  is  that  of  Jackson  v.  Grafts 
(IB  Johns.,  110),  decided  in  the  Supreme  Court  in  1820.  In 
that  ease,  the  defendant,  the  mortgagor,  while  the  advertisement 
of  the  sale  of  the  mortgaged  premises  was  pending,  tendered 
to  the  plaintiff,  an  assignee  of  a  bond  and  mortgage  on  premises 
occupied  and  owned  by  the  defendant,  the  amount  due  on  the 
mortgage  and  the  expense  of  the  advertisement  of  sale.  The 
tender  was  made  to  the  attorney  for  the  plaintiff  who  had  in 
his  hand*  the  bond  and  mortgage  for  foreclosure.  The  money 
was  refused  and  tjie  sale  took  place,  and  the  plaintiff  became 
the  purchaser  and  brought  ejectment  for  the  premises.  The 
case  turned  upon  the  effect  of  the  tender,  made,  as  it  was  con* 
ceded,  after  the  law  day.  The  court  held  that  the  tender  and 
refusal,  although  made  after  the  law  day,  extinguished  the  lien 
of  the  mortgage,  and  that  the  plaintiff  could  not  recover.  This 
case  has  been  criticised  and  its  authority  attempted  to  be  weak- 
ened,  because,  in  the  citations  from  Bacon  and  Coke,  the  dis- 
tinction was  not  noticed  that  they  referred  to  and  spoke  of  the. 
elect  of  tenders  at  the  law  day.  But  an  examination  of  the 
context  of  the  opinion  shows,  I  think,  that  the  learned  judge 
who  delivered  it  was  not  unmindful  of  this  fact,  and  intended 
to  hold  that,  in  the  light  mortgages  were  regarded  in  this 
State,  it  was  quite  unimportant  whether  the  tender  was  made 
at  the  law  day  or  after.  The  court,  in  that  case,  certainly  held 
that  a  tender  after  the  law  day  extinguished  the  lien  of  the 
mortgage. 

In  Merritt  v.  Lambert  (7  Paige,  844),  decided  by  Chancellor 
Walworth  in  1888,  he  held  that  a  tender  of  the  amount  due 
on  a  mortgage  after  the  law  day  did  not  extinguish  the  lien 
of  the  mortgage.  He  reviews  the  decision  of  the  Supreme 
Court  in  Jackson  v.  Crafts  {svprd)}  and  holds  that  it  is  not  sound 
lax. 
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The  same  question  arose  again  in  the  Supreme  Court,  in  the 
case  of  Edwards  v.  Farmers1  Fire  Insurance  and  Loan  Company 
(21  Wend.,  467).  It  is  to  be  observed  that  this  case  and  that 
of  Merritt  v.  Lambert  originated  from  the  same  transaction. 
Edwards  the  mortgagor,  after  the  law  day  had  passed,  tendered 
to  the  defendants,  the  mortgagees,  the  full  amount  of  the  mort- 
gage and  the  costs  and  expenses  of  a  foreclosure  and  sale  upon 
which  the  defendants  had  become  the  purchasers.  It  was  con* 
tended  on  the  part  of  the  plaintiff  and  so  held  by  the  court, 
that  the  defendants,  by  the  sale  at  which  they  became  pur- 
chasers, on  the  foreclosure  of  a  mortgage  to  them,  stood  in 
the  same  position  they  did  originally  as  mortgagees,  and  had 
no  higher  or  other  rights  or  equities.  Other  questions  arose  in 
the  case;  but  the  main  one  discussed,  and  upon  which  the 
Supreme  Court  passed,  was,  whether  the  tender  and  refusal 
after  the  law  day  extinguished  the  lien  of  the  mortgage.  The 
opinion  of  the  court  was  delivered  by  Cowbn,  J.,  who  exhausted 
the  law  on  the  subject  His  reasons  and  the  authorities  there 
cited  seem  to  me  fully  to  sustain  the  conclusion  to  which  he 
arrived,  that  in  this  State  a  tender  and  refusal  of  the  amount  * 
due,  at  any  time  after  the  mortgage  debt  became  due,  extin- 
guished the  lien  of  the  mortgage.  Chief  Justice  Nelson 
concurred  in  this  result — Justice  Bronson  dissenting.  The 
case  was  taken  to  the  Court  for  the  Correction  of  Errors,  and 
the  judgment  of  the  Supreme  Court  was  affirmed.  (20  Wend., 
641.)  Two  opinions  were  delivered  in  that  court:  one  by 
Chancellor  Walworth,  in  favor  of  reversing  the  judgment 
of  the  Supreme  Court,  on  two  grounds — first,  that  the  agree- 
ment for  sale  made  by  the  company  with  the  Merritts,  men- 
tioned in  the  pleadings,  was  a  valid  sale  by  the  defendants  of 
the  premises  within  the  meaning  of  their  charter,  and  that 
consequently  they  were  no  longer  the  owners  of  the  mortgaged 
premises ;  second,  that  the  tender  of  the  mortgage  money  after 
there  had  been  a  default  to  pay  it  at  the  day  cannot  have  the 
legal  effect  of  depriving  the  mortgagee  of  his  security,  if  for 
any  cause  he  does  not  think  proper  then  to  receive  the  amount 
so  tendered.    The  Chancellor  enlarges  upon  the  second  ground, 
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and  restates  the  reasons  which  he  had  given  for  his  opinion  in 
Merritt  v.  Lambert  (supra).  He  says :  "  It  now  remains  for  the 
other  members  of  this  court  to  decide  whether  the  Vice-Chan- 
cellor and  Mr.  Justice  Bronson  and  myself,  on  the  one  side,  or 
the  other  two  Justices  of  the  Supreme  Court  and  the  Assistant 
Vice-Chancellor,  on  the  other,  have  taken  the  correct  view  of 
the  important  legal  questions  involved  in  the  case."  It  does 
not  appear  from  the  reported  cases  whether  the  Vice-Chancel- 
lor and  Mr.  Justice  Bronson  concurred  with  the  Chancellor  in 
his  views  on  the  second  point  above  referred  to,  and  which,  it 
is  evident,  he  regarded  as  the  controlling  one  in  the  case.  This 
question  is  the  main  one  considered  by  Senator  Vebplanck, 
who  delivered  the  opinion  of  the  court  for  affirmance.  He 
discusses  this  question  with  his  usual  learning  and  research, 
and  arrives  at  the  clear  conclusion  that  a  tender  of  the  amount 
due  on  a  mortgage  after  the  law  day,  extinguishes  the  lien  of  the 
mortgage.  It  does  not  appear  distinctly  that  all  the  judges 
voting  for  affirmance  concurred  with  him  upon  this  ground ; 
but  I  think  the  case,  as  stated  by  the  reporter,  shows  that  they 
must  have  done  so.  If  we  should  adhere  to  the  rule  laid' down 
by  this  court  in  James  v.  Fatten  (2  Seld.,  9),  it  must  be  held 
that  the  judges  concurring  in  the  opinion  delivered  by  Senator 
Vebplanck  are  to  be  regarded  as  agreeing  with  him  upon 
all  the  points  discussed ;  but,  irrespective  of  that  rule,  we  think 
it  quite  dear  that  the  case  was  decided  on  that  point 

The  same  question  was  again  presented  in  the  Supreme 
Court  in  Arnot  v.  Post  (6  Hill,  65).  The  court  was  then  held 
by  the  same  judges  as  sat  in  Edwards  v.  Farmers'  Fire  Insurance 
and  Loan  Company  {supra).  Bronson,  J.,  delivered  the  opinion 
of  the  court  in  this  case,  and  says:  "It  has  always  been  held 
that  a  tender  at  the  day  discharged  the  lien  of  the  mortgage ; 
and  although  a  clear  departure  from  the  old  law,  it  is  fully 
settled  in  this  State  that  a  tender  after  the  day  will  have  the 
same  effect  (Citing  Jackson  v.  drafts,  and  Edwards  v.  Farm' 
eri  Loan  Company,  supra.)  I  know  that  in  the  case  of  Edwards 
v.  Farmers1  Loan  Company  the  law  day  was  extended  by  the 
charter  of  the  company ;  but  the  brood  principle  was  asserted 
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that  a  tender  at  any  time  before  foreclosure,  although  the  law 
day  has  passed,  will  have  the  effect  of  discharging  the  lien  of 
the  mortgage."  The  judgment  in  this  case  was  reversed  in  the 
Court  for  the  Correction  of  Errors,  by  a  vote  of  eleven  to  nine. 
(2  Dcnio,  844.)  Senator  Habd,  who  delivered  the  first  opinion 
for  reversal,  says :  "  It  is  undoubtedly  a  well  settled  principle, 
that  a  tender  at  the  day  of  the  amount  secured  by  a  mortgage 
upon  lands  extinguishes  the  lien.  It  has  been  decided  in  this 
State,  although  the  principle  is  a  departure  from  the  ancient 
law,  that  a  tender  after  the  day  and  before  foreclosure  discharges 
the  lien."  But  he  adds,  that,  "where  the  mortgage  has  been 
foreclosed,  there  is  no  authority  for  saying  that  a  tender  to  the 
purchaser  under  the  foreclosure  will  extinguish  his  title."  He 
then  discusses  the  cases  of  Jackson  v.  Orajis,  and  Edwards  v. 
Farmers1  Loan  Company,  and  holds  that  they  decide  nothing  in 
conflict  with  this  proposition.  Upon  this  ground  he  was  for 
reversal  of  the  judgment  of  the  Supreme  Court;  and  he  cer- 
tainly advances  nothing  in  conflict  with  what  he  states  had 
been  decided  in  this  State,  to  wit,  that  a  tender  after  the  day 
and  before  foreclosure  discharges  the  lien.  An  examination 
of  the  opinion  delivered  by  Senator  Porter  will  show  that  his 
vote  for  reversal  proceeded  on  the  ground  that  the  purchaser 
at  the  mortgage  sale  could  not  be  divested  of  the.  title  be 
acquired  at  it,  by  a  tender  of  the  amount  due  on  the  mortgage 
by  the  mortgagor.  I  do  not  understand  this  Senator  as 
advancing  any  idea  in  conflict  with  the  rule  of  decision  as  sta- 
ted by  Senator  Hard. 

It  is  true  that  Senator  Johnson,  in  his  opinion,  proceeds  to 
show  that  the  cases  of  Jackson  v.  Crafts  and  Edwards  v.  Farm- 
ers* Loan  and  Trust  Company  fail  to  establish  the  rule  that  an 
unaccepted  tender  to  the  creditor  by  one  entitled  to  redeem  a 
mortgage,  made  after  the  law  day,  will  extinguish  the  lien  of 
the  mortgage.  After  discussing  these  cases,  he  sayB:  "  I  think, 
therefore,  it  may  be  safely  assumed  that  there  is  no  binding 
authority  requiring  us  to  hold  that  a  mere  tender  after  the  day 
of  payment  has  passed,  will  have  the  effect  of  discharging  the 
lien,"    He  then  discussed  the  effect  of  the  sale  upon  the  right 


ALBANY,  JUNE,  1860* 


Kortright*.  Cedy. 


of  redemption;  and  upon  both  grounds  was  in  fevor  of  revers- 
ing the  judgment  of  the  Supreme  Court  Senator  Sedgwiok 
concurred  with  Senator  Johnson  substantially,  and  Senators 
Bockee  and  Clark  delivered  verbal  opinions  in  favor  of  revers- 
ing, on  the  ground  that  a  tender  after  the  law  day  did  not 
extinguish  the  lien.  Talcott,  Senator,  who  delivered  an 
opinion  for  affirmance,  discusses  both  grounds ;  and,  in  reference 
to  the  tender  extinguishing  the  lien  of  the  mortgage,  says,. after 
citing  the  cases  of  Jackson  v.  Grafts  and  Edwards  v.  Farmers* 
Loan  Company,  and  that  of  Burnett  v.  Dehntston  (5  John.  Ch., 
86):  "These  cases  hold  that  a  tender  will  discharge. the  lien 
of  the  mortgage,  though  not  made  until  after  the  law  day ;  and 
that  doctrine  is  in  accordance  with  the  theory  of  mortgages 
now  well  established  by  a  series  of  recent  decisions,"  Gaedi- 
itkb,  President,  delivered  an  opinion  in  fevor  of  affirmance, 
discussing  only  the  effect  of  the  sale ;  and  Senator  Lester  also 
delivered  an  opinion  for  affirmance,  on  what  grounds  it  is  not 
stated.  Assuming  that  the  nine  members  who  voted  for  affirm- 
ance concurred  in  the  opinion  of  Senator  Taloott,  and  that 
the  five  Senators  'who  voted  for  reversal,  and  expressed  no 
opinion,  concurred  in  the  views  expressed  by  Senators  John* 
son,  Sedgwick,  Bockee  and  Olarx,  we  then  have  eleven 
members  of  the  court  affirming  it  to  be  the  well  settled  rule  in 
this  State  that  a  tender  after  the  law  day  will  extinguish  the 
lien  of  the  mortgage. 

This  brief  review  of  the  course  of  decisions  in  this  State,  it 
is  submitted,  shows  that,  in  truth,  the  rule  has  prevailed  herd, 
and  been  well  recognized,  ever  since  the  decision  of  Jackson 
mid  Grafts  in  1820;  and  that  the  doubts  thrown  upon  that 
decision  by  the  Chancellor,  in  Merritt  v.  Lambert,  have  never 
been  adopted  by  any  other  court  in  this  State,  but  were  dis- 
tinctly repudiated  and  overruled  by  the  Court  of  Error*  in 
Edwards  v.  Farmers*  Loan  and  Trust  Gompmy,  and  by  the 
Supreme  Court  subsequently  in  Arnot  v.  Post;  and  this  rule 
was  again  affirmed  in  that  case  by  the  Court  of  Errors,  in 
1845.  We  are  bound,  therefore,  I  think,  to  regard  this  as 
-the  settled  law  of  this  State,  and  are  not  at  liberty  ta  return  to 
Smith.— Vol.  VEL  45 
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the  old  rule  of  the  common  law,  which  has  been  shown  to  be 
wholly  inapplicable  to  the  light  in  which  mortgages  are  regarded 
in  this  State. 

It  is  not  perceived  how  the  mortgagee  is  to  be  embarrassed, 
or  his  security  impaired,  by  the  adoption  of  this  rule,  as  seems 
to  be  supposed  by  the  Chancellor  in  Edwards  v.  Farmers1  Loan 
Company  (26  Wend.,  652).  If  the  mortgagor  does  not  tender 
the  full  amount  due,  the  lien  of  the  mortgage  is  not  extin- 
guished. The  mortgagee  runs  no  risk  in  accepting  the  tender. 
.If  it  is  the  full  amount  due,  his  mortgage  lien  is  extinguished 
and  his  debt  is  paid.  This  is  all  he  has  a  right  to  demand  or 
expect,  and  all  he  can  in  any  contingency  obtain.  His  accept- 
ance of  the  money  tendered,  if  inadequate  and  less  than  the 
amount  actually  due,  only  extinguishes  the  lien  pro  tanto,  and 
the  mortgage  remains  intact  for  the  residue.  A  much  greater 
hardship  might  be  imposed,  and  serious  injury  be  produced, 
by  holding  that  the  mortgagor  cannot  extinguish  the  lien  of  the 
mortgage  by  a  tender  of  the  Ml  amount  due.  It  has .  never 
occurred  to  any  judge  to  argue  that  a  pawnee  was  in  great 
peril,  and  in  danger  of  losing  the  benefit  of  his  pawn,  by  the 
enforcement  of  the  well  settled  rule,  that  a  tender  of  the  amount 
of  the  loan  and  interest,  and  refusal,  extinguished  the  lien  on 
the  pawn.  Littleton  well  says,  that  it  shall  be  accounted  a 
man's  own  folly  that  he  refused  the  money  when  a  lawful 
tender  of  it  was  made  to  him.  The  only  effect  upon  the  rights 
of  the  mortgagee  is,  that  the  land  or  thing  pledged  is  released 
from  the  Hen,  but  the  debt  remaineth. 

The  only  remaining  question  to  be  considered  is,  whether 
the  tender  in  this  case  was  well  made,  it  not  being  followed 
with  the  allegation  of  touts  temps  prist,  and  the  money  not  hay- 
ing  been  brought  into  court.  It  will  be  seen,  by  reference  to 
the  authorities,  that  these  are  not  required  when  the  tender  has 
oqly  the  effect  of  extinguishing  the  lien,  and  does  not  operate 
to  discharge  the  debt  or  sum  owing.  In  the  latter  case,  the 
averment  of  touts  temps  prist,  followed  up  by  bringing  the  money 
into  court,  is  essential  to  a  good  plea  of  tender.  (Hume  v.  Pep- 
Joc,  8  EwM08;  GiUs  v.  Eartis,  1  Ix>rd  Ray.,  254.)    But  if  a 
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man  make  a  bond  for  the  payment  of  a  loan  of  money,  and 
afterwards  make  a  defeasance  for  the  payment  of  a  lesser  sum 
at  a  day,  if  the  obligor  tender  the  lesser  sum  at  the  day,  and 
the  obligee  refuse  it,  he  shall  never  have  any  remedy  by  law 
to  recover  it,  because  it  is  no  parcel  of  the  sum  contained  in 
the  obligation.^  And  in  this  case,  in  pleading  of  the  tender  and 
refusal,  the  party  shall  not  be  driven  to  plead  that  he  is  yet 
ready  to  pay  the  same,  or  to  render  it  in  court  (Co.  Lit,  note 
to  §  886,)  The  same  principle  was  held  by  the  Supreme 
Court  of  this  State  in  Hunter  v,  Le  Oonte(6  Cow.,  728),  and  cases 
therfe  cited. 

No  question  in  reference  to  the  taxes  arises  in  this  cause, 
upon  the  facts  found  by  the  referee.  The  referee  found  in  favor 
of  the  appellants  upon  the  question  relating  to  them ;  and  to  his 
finding  in  that  respect,  the  plaintiff  took  no  exception.  It  is 
not,  therefore,  to  be  reviewed  in  this  court 

The  judgment  appealed  from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event 

Comstook,  Ch.  J.  After  the  suit  was  commenoed  to  foreclose 
the  mortgage,  Cady,  who  had  become  the  owner  of  the  land, 
tendered  the  amount  due,  with  the  costs,  which  being  refused, 
he  set  up  the  tender  in  his  answer,  in  bar  of  the  further  main- 
tenance of  the  action.  The  only  question  in  the  case  is, 
whether  a  tender,  made  after  a  mortgage  is  due,  by  the  owner 
of  the  lands  mortgaged,  discharges  the  lien. 

Forty  years  ago,  this  question  was  fully  determined  by  the 
Supreme  Court  of  this  State,  in  the  case  of  Jackson  v.  Grafts 
(18  John,,  110).  Mr.  Justice  Woodwokth,  in  delivering  the 
opinion  of  the  court,  observed:  "From  the  nature  of  the 
interest  the  mortgagee  has,  there  is  no  necessity  of  a  recon- 
veyance by  him  to  the  mortgagor  after  the  mortgage  has  been 
paid.  When  that  is  done,  the  mortgagee  has  no  title  remain- 
.  ing  in  him  to  convey,  and  consequently,  by  our  laws,  on  pay- 
ment of  the  money,  he  is  not  deemed  a  trustee,  holding  th* 
legal  estate  for  the  benefit  of  the  mortgagor.  The  only  que* 
,  tion,  then,  'is,  whether  tender  and  refusal  are  equivalent  to 
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payment"  Haying  thus  truly  stated  the  relation  between 
mortgagor  and  mortgagee,  according  to  the  law  as  it  was  then 
and  has  been  oyer  since  well  settled  in  this  State,  he  cited  some 
of  the  early  English  authorities,  holding  that  a  tender  of  the 
money  due  discharged  the  land  from  the  lien. 

Nearly  twenty  years  after  this  decision  was  made,  the  same 
question  again  arose  concurrently,  or  nearly  so,  both  in  the  Court 
of  Chancery  and  the  Supreme  Court  The  case  in  each  of  those 
oourts  originated  in  the  same  transaction,  which  was  this :  In 
1823,  one  Edwards  mortgaged  land  in  Buffalo  to  the  Farmers' 
Fire  Insurance  and  Loan  Company  in  New  York.  The  com- 
pany foreclosed  that  mortgage  in  Chancery  in  1888,  and  at  the 
■ale  under  the  foreclosure,  Tibbetts,  their  president,  purchased 
a  portion  of  the  lands  for  the  benefit  of  the  company,  so  that 
the  company  was  deemed  the  real  purchaser.  In  1886  they 
entered  into  a  written  contract  with  W.  T.  and  Isaac  Merritt, 
whereby  they  agreed  to  sell  to  them  the  land  so  purchased, 
and  the  Merritts  paid  a  part  of  the  price  agreed  on.  By  a 
clause  in  the  charter  of  the  company,  it  was  declared  that 
when  the  corporation  became  the  purchaser  of  any  land  mort- 
gaged to  them,  the  mortgagor  should  have  the  right  of  redemp- 
tion of  such  lands  on  payment  of  principal,  interest  and  costs, 
so  long  as  the  same  should  remain  in  the  hands  of  the  corpora- 
tion unsold.  After  the  company  made  the  said  contract  of  sale 
to  the  Merritts,  Edwards,  the  mortgagor,  claiming  that  the  lands 
in  question  still  remained  in  the  hands  of  the  company  unsold, 
tendered  to  them  the  amount  of  the  mortgage  debt  with  interest 
and  costs,  and  demanded  a  release  or  reconveyance  of  the 
premises.  The  tender  and  release  being  refused,  he  brought 
ejectment  against  the  company  in  the  Supreme  Court  {Edwards 
V.  The  Farmer^  Fire  Insurance  and  Loan  Covnpcmy^  21  WencL, 
467.)  The  controversy  in  Chancery  was  upon  a  bill  filed  by 
the  Merritts  to  enforce  the  specific  performance  of  a  contract 
With  one  Lambert  for  the  exchange  of  the  same  lands  for  other 
leal  estate  in  the  city  of  New  York;  and  the  question  was, 
whether  they  could  make  title  to  the  said  lands  in  Buffalo. 
Before  filing  that  bill,  the  heirs  of  Tibbetts  had  conveyed  to 
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the  Merritts  in  pursuance  of  the  contract  of  the  company ;  but 
that  conveyance  was  given  after  the  above  mentioned  tender. 
(Merritt  v.  Lambert,  7  Paige,  344.)  The  question  of  title  in 
both  of  these  controversies  depended  on  two  considerations : 
First,  did  the  lands  remain  in  the  hands  of  the  company  unsold, 
notwithstanding  the  contract  to  sell  them  to  the  Merritts? 
Second,  if  so,  then  did  the  tender  by  the  mortgagor  discharge 
the  lien  of  the  mortgage? — it  bring,  of  eouise,  conceded  that> 
under  the  said  clause  in  the  charter,  the  right  to  pay  off  or 
redeem  the  mortgage  existed,  notwithstanding  the  foreclosure 
and  purchase  by  the  company.  The  Chancellor  was  of  opinion 
that  the  contract  with  the  Merritts  was  in  effect  a  sale  to  them, 
which  cut  off  all  the  rights  of  the  mortgagor;  in  other  words, 
that,  by  reason  of  that  sale  having  been  made,  the  saving  clause 
in  the  charter  had  no  effect  He  was  also  of  opinion  that  if  the 
right  to  redeem  was  still  left  in  the  mortgagor,  a  mere  tender 
unaccepted  did  not  discharge  the  lien. 

In  giving  his  views  upon  the  last  mentioned  question,  the 
Chancellor  criticised  the  opinion  of  Judge  Woodworth  in 
Jackxm  v.  Crafts  (supra),  for  the  reason  that  the  English  authori- 
ties which  he  referred  to  related  to  a  tender  on  the  day  when 
the  mortgage  debt  became  due.  (Baa  Abr.,  tit  Tender,  F. ; 
Co.  Lit,  209  b,  §  338;  20  Viner,  tit  Tender,  N.,  §4.)  On 
this  criticism,  I  shall  make  one  or  two  observations.  By  the 
ancient  common  law,  a  mortgage  was  a  grant  of  land  defeasible 
on  the  condition  subsequent  of  paying  the  money  at  the  exact 
time  specified.  (1  Powell  on  Mortgages,  4.)  On  failure  to 
perform  that  condition,  the  grant  was  absolute,  and  neither 
tender  nor  payment  made  afterwards  could  have  the  effect  to 
revest  the  title.  The  specified  time  of  payment  was  called  the 
law  day,  because  after  default  the  legal  rights  of  the  mortgagor 
were  gone.  The  estate  became  vested  in  the  mortgagee  abso- 
lutely, because  the  original  grant  wad  freed  from  the  condition. 
u For  these  reasons,"  the  Chancellor  himself  remarked,  "it  is, 
that  the  mortgagor,  or  his  assigns,  or  subsequent  incumbrancers 
upon,  the  mortgaged  premises,  are  driven  to  a  bill  to  redeem, 
where  the  mortgagee  se&ses  to  receive  what  is  equitably  due 
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to  him.  But  this  could  not  be  necessary,"  he  added,  a  if  a  mere 
tender  of  the  amount  due  after  the  mortgage  has  become  for* 
feited  would  have  the  legal  effect  of  discharging  the  mortgaged 
premises  from  the  lien  of  the  mortgage."  It  is  a  self-evident 
proposition,  which  the  Chancellor  need  not  have  undertaken  to 
prove,  that  when  the  law  was  that  even  payment  after  the  law 
day  would  not  discharge  the  mortgage,  a  mere  tender  could 
not  have  such  an  effect  He  was  probably  quite  correct  in 
saying  that  the  English  authorities  cited  by  Judge  WooDWORTH 
referred  to  tender  at  the  day,  because  those  authorities  were  of 
a  date  when  even  payment  after  the  day  did  not  divest  the 
estate  or  interest  of  the  mortgagee.  But  Judge  Woodworot 
and  the  eminent  men  who  sat  with  him  on  the  bench  of  the 
Supreme  Court  considered,  what  the  learned  Chancellor  seems 
to  have  foiled  to  notice,  the  fundamental  change  which  the  law 
of  mortgage  had  undergone  long  before  the  decision  in  Jackson 
v.  Grafts  was  pronounced.  In  this  State,  a  mortgage  had  always 
been  regarded  as  a  mere  security  or  pledge  for  the  debt;  and 
the  rule  had  always  been,  that  payment  at  any  time  discharged 
the  lien,  so  that  no  reconveyance  of  the  estate  was  necessary. 
It  seems  to  me,  therefore,  that  the  authorities  cited  by  the 
Supreme  Court,  on  the  effect  of  tender,  were  extremely  perti- 
nent to  the  question,  because  they  showed  very  conclusively 
that  a  tender  at  the  law  day  had  the  same  effect  on  the  mort- 
gage as  a  payment  on  that  day.  Underlying  this  particular 
proposition,  of  course,  was  the  more  general  doctrine  that  when 
a  certain  effect  must  be  given  to  a  payment,  a  tender  will  have 
a  like  effect  This  was  what  the  Supreme  Court  undoubtedly 
meant,  and  the  authorities  cited  simply  showed  the  application 
of  the  principle  to  the  law  of  mortgage.  The  principle  itoeti^ 
or  its  application,  was  not  questioned  by  the  Chancellor;  but 
he  did  not  consider,  so  far  as  appears,  that  the  rule  had  become 
entirely  settled,  giving  to  a  payment  after  the  day,  and  on  the 
day7  precisely  the  same  consequences.  I  think,  therefore,  with 
great  respect  for  a  jurist  so  learned  and  accurate,  that  he  differed 
from  the  Supreme  Court,  and  criticised  its  opinion,  without  due 
reflection  upon  the  real  ground  of  the  decision. 
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I  turn  now  to  the  controversy  which  arose  concurrently  in 
the  Supreme  Court,  and  directly  presented  the  question  for  the 
second  time  in  that  court  (Edwards  v.  The  Farmer^  Fire 
Insurance  and  Loan  Company,  supra.)  At  the  trial,  the  Circuit 
Judge  had  ruled  in  favor  of  Edwards,  the  mortgagor,  upon  both 
the  points  above  stated.  That  is  to  say,  he  held  that,  not- 
withstanding the  contract  of  sale  to  the  Merritts,  the  lands  in 
question  still  remained  in  the  hands  of  the  company  unsold, 
and  that  the  tender  after  the  law  day  extinguished  the  lien  of 
the  mortgage;  the  foreclosure  itself  having  no  contrary  effect, 
according  to  the  express  provision  of  the  charter.  The  plain- 
tiff  had  a  verdict  accordingly.  A  new  trial  was  moved  for  in 
the  Supreme  Court,  and  denied, — the  opinion  of  the  court  being 
delivered  by  Mr.  Justice  Cowen,  who  examined  both  these 
questions,  and  especially  the  one  now  presented  to  us,  at  great 
length  and  with  great  ability.  In  the  course  of  the  discussion 
he  also  spoke  of  the  provision  in  the  charter  as  an  extension 
of  the  law  day ;  but  to  that  consideration  I  think  only  small 
importance  should  be  attached,  for  the  charter  only  extended 
the  "right  of  redemption  "  in  other  Wortls,  the  right  to  pay  off 
the  mortgage,  leaving  the  effect  of  an  unaccepted  tender  to 
depend,  as  it  did  before  the  foreclosure,  upon  general  principles 
of  law.  If  the  concurrence  of  Chief  Justice  Nelson  had  been 
placed  on  this  special  and  narrow  ground,  undoubtedly  he  would 
have  so  stated.  Mr.  Justice  Bbonson  dissented  from  the  con- 
clusion; but  whether  on  the  ground  that  the  executory  sale  to 
the  Merritts  had  cut  off  all  the  rights  of  the  mortgagor,  or  on 
the  ground  that  a  mere  tender  does  not  remove  the  lien  of  a 
mortgage,  does  not  appear. 

After  a  decision  so  authoritative  as  that  of  Jackson  v.  Orafa 
and  the1  lapse  of  nearly  twenty  years,  there  being  in  the  inter- 
mediate time  at  least  two  distinct  recognitions  of  the  doctrine 
in  the  Supreme  Court  (5  Wend.,  617;  11  Id.,  588),  this 
question  might  well  have  been  regarded  as  at  rest.  It  sprang, 
however,  into  a  new  existence  under  the  opinion  of  the  Chan- 
cellor; and  although  the  Supreme  Court,  with  a  new  bench 
of  judges,  reaffirmed  its  position  after  a  most  elaborate  and 
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searching  examination,  the  subject  was  perhaps  a  suitable  one 
for  final,  adjudication  in  the  tribunal  of  last  resort.    The  action 
of  ejectment  was  accordingly  carried  to  the  Court  for  the  Cor- 
rection of  Errors,  which  affirmed  the  judgment  of  the  Supreme 
Court  (Farmers1  Fire  Insurance  and  Loan  Company  v.  Edward*, 
26  Wend.,  541.)    The  cause  was  moBt  fully  argued  by  some 
.of  the  ablest  gentlemen  at  the  bar,  and  the  decision  of  the  court 
was  pronounced  beyond  all  possibility  of  cavil  on  the  very 
point  now  in  controversy.    The  Chancellor,  who  was  a  mem- 
.ber  of  the  court,  and  could  apd  did  take  part  in  the  decision, 
was  for  reversal  on  two  grounds,  which  he  stated;  1.  That  the 
written  contract  to  sell  the  premises  to  the  Merritts  was  a  sale 
within  the  meaning  of  the  saving  clause  in  the  charter  of  the 
company.    After  that  contract  wks  made,  and  a  part  of  the 
purchase  money  paid,  he  thought  the  lands  no  longer  remained 
in  the  hands  of  the  company  unsold,  so  as  to  authorize  the 
mortgagor  to  redeem.    2.  On  the  ground  that  a  tender  of  the 
mortgage  money  after  default  in  payment  at  the  day,  could  not 
in  any  case  have  the  effect  to  extinguish  the  lien.    With  the 
Chancellor  concurred  seven  of  the  Senators.    Senator  Veb- 
<  planck  delivered  an  opinion  in  favor  of  affirmance,  discussing 
on  the  other  side  the  same  questions  and  no  others.    He  made 
no  attempt  to  sustain  the  decision  on  the  ground  that  the  law 
.  day  of  the  mortgage  was  extended  by  the  charter,  in  any  sense 
different  from  a  mere  continuation  of  the  right  to  redeem  or 
( pay  off  the  debt  after  the  original  default  and  after  the  fore- 
,  closure  $nd  sale.     No  member  of  the  court,  on  either  side 
,of  the  general  %uestpon,  so  much  as  mentioned  that  ground 
of  decision ;  and  most  manifestly  the  right  to  redeem  given  by 
the  charter,  notwithstanding  a  foreclosure  and  purchase  by  the 
.company,  could  not  have,  and  was  not  designed  to  have,  the 
.  effect  of  enlarging  the  contract  in  respect  to  the  specified  time 
of  paying  the  debt     With  Mr.  Verplanck  concurred  the 
President  of  the  Senate  and  a  majority  of  the  Senators.    We 
.  lore  bound  to  say,  that  the  judgment  was  pronounced  on  the 
two  propositions  discussed  in  the  respective  opinions,  and  it 
tHeomaxily  affirmed  both  of  those  propositions.    There  is  no 


ALBANY,  JUNE,  186<K  861 

Kortright  #.  Cad/. 

other  conceivable  explanation  to  the  judgment,  unless  we  say 
that  a  judicial  foreclosure  and  sale  created  a  new  law  day  of 
indefinite  continuance,  after  the  one  appointed  in  the  contract 
had  long  since  passed ;  and  this  we  cannot  say,  because  such  a 
position  was  in  itself  wholly  untenable,  and  was  not  even  allu- 
ded to  by  any  member  of  the  co.urk  No  one  who  will  read 
the  case  with  a  little  attention,  can  fail  to  be  satisfied  that  it 
was  a  decision  most  deliberately  pronounced  upon  the  very 
question  now  to  be  determined. 

Thus  far  it  would  seem  that  no  legal  proposition  was  ever  more 
firmly  settled  by  a  course  of  adjudication,  than  the  one  which 
this  case  presents.  It  is  somewhat  extraordinary,  therefore, 
that  there  is  a  further  history  of  the  question.  In  Arnot  v.  Past 
(6  Hill,  65),  the  action  was  ejectment  to  recover  lands  which 
had  been  mortgaged  by  Vial  to  Winans.  The  plaintiff's  title 
was  under  a  sgde  upon  a  judgment  recovered  against  the  mort- 
gagor, soon  after  the  giving  of  the  mortgage.  The  defendant 
was  in  possession,  and  his  title  was  under  a  sale  upon  the  fore- 
closure of  the  mortgage  by  advertisement  according  to  the 
Eevised  Statutes  (2  E.  S,  546,  §  8),  which  saved  the  rights  of 
judgment  creditors  and  of  other  mortgagees  from  the  effect 
of  such  sales.  The  sale  on  the  judgment  took  place  several 
years  after  the  foreclosure  and  sale  under  the  mortgage.  Arnot, 
the  plaintiff  was  the  purchaser,  and,  claiming  that  his  rights 
were  unaffected  by  the  foreclosure,  he  tendered  the  amount  due 
<m  the  mortgage  with  interest  and  costs,  which  being  refused, 
he  then  brought  the  ejectment.  The  questions  were  these : 
1.  Whether  the  foteoloeure,  according  to  the  true  interpretation 
of  the  statute,  cut  off  the  plaintiff  entirely,  so  that  he  had  no 
rights  either  at  law  or  in  equity.  2.  If  not,  then  whether  the 
Judgment  creditor  could  sell  on  his  execution  so  that  the  pur- 
chaser could,  in  that  manner,  acquire  the  title  sutgect  to  the 
Mortgage,  or  whether  he  must  go  into  equity  for  relief.  8.  These 
points  being  in  his  favor,  then  the  only  further  inquiry  was, 
whether  the  tender  discharged  the  mortgage.  To  entitle  him 
to  recover  in  that  action,  it  was  necessary  that  each  of  these 
points  should  be  determined  ip  has  favor;  and  they  were  ao 
Smra.— Vol.  VIL  46 
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determined.  The  opinion  was  given  by  Judge  Bbokson 
Without  reexamining  the  question  on  the  effect  of  the  tender, 
he  very  properly  said  that  the  law  was  fully  settled  in  this 
State  by  the  series  of  adjudications  which  I  have  mentioned. 
The  case  was  carried  to  the  Court  of  "Errors,  where  the  judg- 
ment was  reversed  {Post  v.  Arnot,  2  Denio,  844);  and  the 
material  inquiry  now  is,  wfiether  that  decision  reversed  the 
rule  on  the  point  now  under  consideration,  or  unsettled  the  law 
which  had  been  so  well  established.  A  little  attention  to  the 
case  will  show  that  it  did  not.  The  reversal  was  by  a  vote  of 
eleven  to  nine ;  so  that  the  change  of  a  single  vote  would  have 
produced  a  different  result.  On  the  argument  of  the  case,  the 
three  points  above  mentioned  were  urged  on  behalf  of  the  plain- 
tiflf  in  error.  Six  of  the  Senators  delivered  written  or  oral 
opinions  in  favor  of  reversal,  of  whom  only  two,  who  did  not 
express  their  views  in  writing,  placed  that  conclusion  on  the 
single  ground  that  the  tender  did  not  discharge  the  mortgage. 
The  Senator  (Mr.  Pobtbr),  who  delivered  the  leading  opinion 
in  the  case,  avoided  that  ground  altogether.  The  other  three 
of  the  six  were  for  reversal  upon  that  and  th6  other  points  in  the 
case.  The  case  does  not  disclose  the  views  of  the  five  members 
who  silently  voted  for  reversal.  We  have,  therefore,  no  evi- 
dence that  more  than  five  members  of  the  court  out  of  twenty — 
the  number  present  and  voting — were  of  opinion  that  a  tendei 
of  the  money  due  upon  a  mortgage,  whether  made  at  the  time 
or  after  it  is  due,  does  not  extinguish  the  lien.  It  is  a  perfectly 
just  commentary  upon  the  case  to  say,  that  it  settled  no  legal 
proposition  whatever,  and  much  less  must  it  be  received  as 
unsettling  a  rule  which  had  become  firmly  fixed  in  the  juris- 
prudence of  this  State. 

Such  being,  as  I  thjnk,  the  clear  result  of  the  authorities,  a 
renewed  discussion  of  the  question  may  seem  to  be  unneces- 
sary. I  cannot  help  saying,  however,  that  a  decision  by  this 
court  in  opposition  to  the  rule  laid  down  in  the  cases  referred 
to,  would  introduce  into  the  law  of  mortgage  an  inconsistency 
too  plain  to  escape  observation.  In  the  early  history  of  that 
law,  the  courts  of  equity,  departing  from  the  letter  of  the  con 
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tract,  but  adhering  to  the  intention  of  the  parties,  adopted  the 
just  and  liberal  doctrine  that  a  mortgage  was  but  a  pledge  or 
security,  always  redeemable  until  foreclosure.  The  courts  of 
law  followed  in  the  same  direction.  As  Lord  Kedbsdale 
observed  (Mit£,  428) :  "  The  distinction  between  law  and  equity 
is  never  in  any  country  a  permanent  distinction.  Law  and 
equity  are  in  continual  progression,  and  the  former  is  constantly 
gaining  upon  the  latter.  .  A  great  part  of  what  is  now  strict 
law  was  formerly  considered  as  equity,  and  the  equitable 
decisions  of  this  age  will  unavoidably  be  ranked  under  the 
strict  law  of  the  next"  Such,  preeminently,  has  been  the 
course  of  jurisprudence  on  this  subject  The  doctrines  originat- 
ing in  the  courts  of  equity,  respecting  the  rights  of  mortgagor 
and  mortgagee,  have  been  incorporated  into  the  code  of  the 
common  law,  so  that  there  is  now  no  difference  between  the  two 
systems.  This  has  been  true  in  substance  for  nearly  a  century 
past  In  Martin  v.  MotiMn  (2  Burr.,  978),  decided  by  the  Eng- 
lish King's  Bench  in  1760,  it  was  held  that  whatever  words  in 
a  will  would  carry  the  money  due  upon  a  mortgage  would 
carry  the  interest  in  the  land.  Lord  Mahsfield  said:  "  A 
mortgage  is  a  charge  upon  the  land,  and  whatever  would  give 
the  money  would  carry  the  estate  in  the  land  along  with  it 
The  estate  in  the  land  is  the  same  thing  as  the  money  due  upon 
it  It  will  be  liable  to  debts;  it  will  go  to  the  executor;  it 
will  pass  by  a  will  not  made  and  executed  with  the  solemnities 
required  by  the  statute  of  frauds.  The  assignment  of  the  debt, 
or  forgiving  it,  will  draw  the  land  after  it  as  a  consequence; 
nay,  it  would  do  it  though  the  debt  were  foTgiven  only  by 
parol."  So,  in  The  King  v.  St.  Michaels  (Doug.,  682),  it  was 
said  by  the  same  judge,  that  "  a  mortgagor  in  possession  gains 
a  settlement,  because  the  mortgagee,  notwithstanding  the  form, 
has  but  a  chattel,  and  the  mortgage  is  only  a  security."  To 
the  same  effect  is  The  King  v.  Edington  (1  East,  288),  and  such 
is  the  uniform  tenor  of  the  English  authorities.  (See  6  Conn., 
159.) 

In  this  State,  the  rules  of  law  and  equity  in  regard  to  mort- 
gages have  never  differed  in  any  degree ;  it  being  the  doctrine 
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of  both  systems  that  a  mortgage  is  but  a  personal  interest 
merely.  This  proposition,  in  its  full  length  and  breadth,  was 
determined  in  Runyan  v.  Mersereau  (11  Johns.,  684),  where  the 
question  arose  in  the  most  direct  manner,  whether  the  freehold 
was  in  the  mortgagor  or  mortgagee.  The  plaintiff,  deriving 
title  under  the  mortgagor,  sued  in  trespass  for  cuttii^  timber; 
the  defendant  justifying  under  a  license  from  the  mortgagee. 
It  was  held  that  the  action  was  maintainable;  the  decision 
being  placed  explicitly  on  the  ground  that  the  former  was  the 
real  owner  of  the  land,  while  the  latter  had  a  chattel  interest 
only.  So  it  has  been  held  in  repeated  decisions,  that  the  mort- 
gagee cannot,  in  any  way,  convey,  devise,  mortgage  or  incumber 
the  land,  while  the  mortgagor  can  do  all  these  tilings;  that 
judgments  against  a  mortgagee,  which  are  a  lien  on  all  legal 
estates,  do  not  affect  his  interest  in  the  lands  mortgaged ;  that 
such  an  interest  does  not  descend  to  heirs,  but  goes  to  the 
personal  representative  ad  a  chose  in  action ;  that  it  is  not 
subject  to  dower  or  curtesy ;  that  it  passes  by  a  parol  transfer, 
and  by  any  transfer  of  the  debt;  and,  finally,  that  it  is  extin- 
guished by  payment,  or  by  whatever  extinguishes  the  debt 
(8  Johns.  Cas.,  829;  U.  B,  690;  4  id,  42;.7-ic£,  278;  15 
/<*.,  819;  6  Id}  290;  2  Paige,  68,  686;  5  Wend.,  608; 
2  Barb.  Ch.,  119.) 

But  it  has  been  said  that  the  mortgagee  could  maintain  eject- 
ment against  the  mortgagor,  until  our  Revised  Statutes  abol- 
ished that  remedy  in  such  a  case,  and  that  even  since  those 
statutes,  the  mortgagee,  being  in  possession,  may  retain  it  until 
the  debt  is  paid.  All  this  is  true ;  but  it  presents  no  anomaly 
or  inconsistency  in  the  law.  The  mortgagee's  right  to  bring 
ejectment,  or,  being  in  possession,  to  defend  himself  against  an 
ejectment  by  the  mortgagor,  is  but  a  right  to  recover  or  to 
retain  the  possession  of  the  pledge  for  the  purpose  of  paying 
the  debt  (6  Conn.,  168.)  Such  a  right  is  but  the  incident 
©f  the  debt,  and  has  no  relation  to  a  title  or  estate  in  the  lands. 
Any -contract  for  the  possession  of  lands,  however  transient  or 
limited,  will  carry  the  jright  to  recover  that  possession ;  and 
such  was  deemed  to  be  the  nature  and  construction  of  a  mort- 
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gage,  it  being  considered  that  the  parties  intended  the  posses- 
sion of  the  thing  hypothecated  should  go  with  the  contract 
Ejectment  was  not,  in  fact,  a  real  action  at  the  common  law. 
That  remedy,  in  its  origin,  was  only  to  recover  possession 
according  to  some  temporary  right;  and  it  was  only  by  the 
use  of  fictions  that  the  title  was  at  length  allowed  to  be  brought 
into  controversy.  (8  Bl.,  199,  200.)  When  the  legislature, 
by  express  enactment,  denied  this  remedy  to  mortgagees,  they 
undoubtedly  supposed  they  had  swept  away  the  only  remain- 
ing vestige  of  the  ancient  rule  of  the  common  law  which 
regarded  a  mortgage  as  a  conveyance  of  the  freehold ;  yet  I 
see  nothing  inconsistent  or  anomalous  in  allowing  the  posses- 
sion, once  acquired  for  the  purpose  of  satisfying  the  mortgage 
debt,  to  be  retained  until  that  purpose  is  accomplished.  When 
that  purpose  is  attained,  the  possessory  right  instantly  ceases, 
and  the  title  is,  as  before,  in  the  mortgagor,  without  a  recon- 
veyance. The  notion  that  a  mortgagee's  possession,  whether 
before  or  after  default,  enlarges  his  estate,  or  in  any  respect 
changes  the  simple  relation  of  debtor  and  creditor  between  him 
and  his  mortgagee,  rests  upon  no  foundation.  We  may  call  it 
a  just  and  lawful  possession,  like  the  possession  of  any  other 
pledge ;  but  when  its  object  is  accomplished,  it  is  neither  just 
nor  lawful  for  an  instant  longer. 

There  are  terms  of  the  ancient  law  which  have  come  down 
to  us,  having  long  survived  the  principles  of  which  they  were 
the  appropriate  expression.  Thus  the  words  "law  day  "  once, 
and  very  expressively,  marked  the  time  when  all  legal  rights 
were  lost  and  gone,  by  the  mortgagor's  default  There  is  now 
no  such  time  until  foreclosure  by  a  judicial  sentence  or  sale 
under  a  power.  But  the  term  is  still  in  use,  serving  no  other 
purpose  than  to  engender  confusion  and  uncertainty  in  minds 
which  derive  their  conceptions  from  words  rather  than  things. 
So  we  have  the  terms,  " redemption "  and  "equity  of  redemp- 
tion,*' which  belonged  to  a  system  of  law  that  gave  the  legal 
estate,  defeasibly  before  default  and  absolutely  afterwards,  to  the 
mortgagee,  and  which,  while  that  system  prevailed,  were 
descriptive  of  the  mortgagor's  right  to  go  into  equity,  on  the 
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condition  of  paying  his  debt,  to  redeem  a  forfeited  estate  and 
demand  a  reconveyance.  These  descriptive  words  yet  survive! 
and  are  in  use,  although  the  ideas  they  once  represented  have 
long  since  become  obsolete.  Even  the  word  M  forfeiture/'  still 
so  often  used,  is  no  longer,  in  reference  to  this  subject,  the 
expression  of  any  principle,  as  it  once  was.  There  is  now  no 
forfeiture  of  a  mortgaged  estate.  The  mortgagor's  rights  may 
be  foreclosed  by  a  sentence  in  the  courts,  or  by  a  sale  had  in 
the  manner  prescribed  by  the  statute  law,  if  he  has  himself  in 
the  contract,  given  authority  thus  to  sell ;  but,  until  foreclosure, 
his  estate,  the  day  after  a  default,  is  exactly  what  it  was  the 
day  before.  Controversies  like  the  present  would  cease  to 
arise,  if  the  mere  terms  of  the  law  were  no  longer  confounded 
with  its  principles. 

The  proposition,  that  a  tender  of  the  money  due  on  a  mort- 
gage, made  at  any  time  before  a  foreclosure,  discharges  the  lien, 
is  the  logical  result  of  premises  which  are  admitted  to  be  true. 
These  are,  that  the  mortgagor  has  the  same  right  after  as  before 
a  default  to  pay  his  debt,  and  so  clear  his  estate  from  the  incum- 
brance ;  and  that  payment  being  actually  made,  the  lien  thereby 
T>ecomes  extinct  We  have,  then,  only  to  apply  an  admitted 
principle  in  the  law  of  tender,  which  is,  tjiat  tender  is  equiva- 
lent to  payment  as  to  all  things  which  are  incidental  and  acces- 
sorial to  the  debt.  The  creditor,  by  reftising  to  accept,  does 
not  forfeit  his  right  to  the  very  thing  tendered,  but  he  does  lose 
all  collateral  benefits  or  securities.  (8  Johns.  Cas,,  248 ;  12  J.  Rr 
274 ;  6  Wend.,  22 ;  6  Cow.,  728 ;  Ooggs  v.  Bernard,  2  Lord  Bay. 
B.,  916.)  Thus,  after  the  tender  pf  a  money  defy  followed 
by  payment  into  court,  interest  and  costs  cannot  be  recovered. 
The  instantaneous  effect  is  to  discharge  any  collateral  lien,  as  a 
pledge  of  goods  or  the  right  of  distress.  It  is  not  denied  that 
the  same  principle  applies  to  a  mortgage,  if  the  tender  be  made 
at  the  very  time  when  the  money  is  due.  If  the  creditor  re- 
fuses, he  justly  loses  his  security.  I;  is  impossible  to  hold  other- 
wise  although  the  tender  be  made  afterwards,  unless  we  also 
aay  that  the  mortgage,  which  was  before  a  mere  security,  becomes 
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a  freehold  estate  by  reason  of  the  default  That  this  is  not 
true,  has  been  sufficiently  shown. 

It  is  said  that  mortgagees  will  be  put  to  great  inconvenience 
if  at  any  period,  however  distant  from  the  time  of  maturity, 
they  must  know  the  amount  of  the  debt  and  accept  a  tender 
on  peril  of  losing  their  security.  The  force  of  this  argument 
is  not  perceived.  As  a  tender  must  be  unqualified  by  any 
conditions,  there  can  never  be  any  good  reason  for  not  accepting 
the  sum  offered,  whether  it  be  offere4  when  it  is  due  or  after- 
wards. By  accepting  the  tender,  the  creditor  loses  nothing 
and  incurs  no  hazard.  If  the  sum  be  insufficient,  the  security 
remains.  It  is  only  by  refusing,  that  any  inconvenience  can 
possibly  arise.  But,  whatever  may  be  the  consequences  of 
refusal,  the  creditor  may  justly  charge  them  to  his  own  folly. 

The  judgment  of  the  Supreme  Court  must  be  reversed,  and 
a  new  trial  granted. 

Selden,  Clerke,  Wright,  Bacon,  and  Dekio,  J&, 
concurred;  the  latter  putting  his  concurrence  on  the  ground 
that  the  question  was  so  far  determined  by  authority  in  this 
State,  that  it  would  now  be  indiscreet  to  reexamine  it  in  the 
light  of  reason  and  the  analogies  of  the  law. 

Welles,  J.  (Dissenting.)  The  only  question  involved  in  the 
case  is,  whether  the  tender  made  by  the  defendant  Cady,  under 
the  circumstances,  was  effectual  to  extricate  the  premises  in 
question  from  the  lien  created  by  the  mortgage  of  Blunt  to 
Miller.  This  tender  was  made  after  the  day  provided  in  the 
bond  and  mortgage  for  the  payment  of  the  money,  which  is 
called  the  law  day.  If  the  sum  tendered  was  sufficient  in 
amount,  and  was  made  to  the  proper  person,  the  question  is 
reduced  to  the  single  point  whether  the  lien  of  a  mortgage  is, 
ipso /ado,  discharged  by  a  tender  of  the  amount  due  made  after 
thelawday;  because,  if  it  is,  there  is  no  necessity,  in  an  answer 
setting  it  up,  of  the  allegation  of  tout  temps  prist,  or  of  any 
evidence  to  show  that  the  tender  has  been  kept  good,  neither 
of  which  is  contained  in  the  present  case ;  but  the  defendant 
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relies  solely  upon  the  fact  of  a  tender  and  refusal  as  equivalent 
to  payment,  for  the  purpose  of  extinguishing  the  lien  of  the 
mortgage. 

If  a  tender  has  the  effect  in  any  case  to  release  the  lien,  it 
produces  that  effect  the  moment  it  is  made,  whether  accepted 
or  refused.  If  accepted,  it  is  a  payment;  if  refused,  it  is  the 
folly  of  the  holder  of  the  mortgage,  and  the  lien  is  gone  and 
cannot  be  restored  by  his  subsequent  change  of  mind  and  offer 
to  receive  the  money  tendered.  This  must  be  so;  otherwise, 
the  tender  would  not  discharge  the  lien.  It  is  quite  different 
from  the  case  of  an  ordinary  plea  of  tender  at  common  law,  for 
the  purpose  of  stopping  interest  and  preventing  costs,  in  an 
action  for  money  due  on  contract,  in  which  the  plea  must  con* 
tain  the  averment  of  tout  temps  prist,  and  where  a  replication 
of  a  subsequent  demand,  before  suit,  of  the  money  tendered, 
and  refusal  by  the  defendant,  would  be  a  good  answer  to  the 
plea. 

In  the  case  of  a  mortgage  which  is  collateral  to  the  debt,  it 
is  agreed  that  a  tender  may  be  made  by  the  person  owning  the 
equity  of  redemption,  which  will  extinguish  the  lien  of  the 
mortgage  forever,  without  affecting  the  debt  The  primary 
object  of  a  foreclosure  suit  is  to  enforce  the  lien,  and  if  that  is 
met  by  a  sufficient  tender,  the  cause  of  action  is  gone  and  can- 
not be  restored  by  a  subsequent  demand  and  refusal.  It  is 
important,  therefore,  to  consider  whether  the  tender  in  the 
present  case,  being  made  after  the  law  day,  if  good  in  other 
respects,  had  the  effect  to  discharge  the  lien  of  the  mortgage. 

In  the  case  of  Jackson  v.  Crafts  (18  Johns.  R.,  110),  it  was 
decided  that  the  tender  in  that  case,  which  had  been  made  long 
after  the  time  appointed  in  the  mortgage,  had  the  effect  to  dis- 
charge the  land  from  the  lien  of  the  mortgage.  The  question 
of  the  time  when  the  tender  was  made,  does  not  appear  to  have 
been  raised ;  nor  does  the  distinction  between  a  tender  made 
on  the  day,  and  one  made  afterwards,  appear  to  have  bee* 
considered  by  the  court  The  authorities  cited  and  relied  upon 
by  Judge  Woodworth,  who  delivered  the  opinion  of  the  courts 
are,  Bacon's  Abridgement,  title  Tender  (F.) ;  Coke  on  Littleton, 
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209  b,  section  338;  Id.,  207  a,  section  335;  and  20  Viner, 
title  Tender,  n,  section  4.  These  authorities  establish  the  prin- 
ciple that  a  tender  at  the  time  and  place,  according  to  the  con- 
dition of  the  mortgage,  will  discharge  the  lien.  They  prove 
nothing  more,  as  ia  clearly  shown  by  the  Chancellor,  in  Merritt 
v.  Lambert  (7  Paige,  344),  and  by  Senator  Johnson,  in  Post  v. 
Arnot  (2  Denio,  844-557).  The  passages  referred  to  in  Coke 
on  Littleton  will  be  found  in  Thomas'  edition,  volume  2,  pages 
68  and  60. 

In  Merritt  v.  Lambert  (supra),  the  Chancellor  says:  "The 
correct  principle,  as  intended  to  be  laid  down  by  Littleton  and 
Coke,  is,  that  if  there  is  a  tender  of  the  mortgage  money  at 
the  time  and  in  the  manner  prescribed  in  the  condition  of  the 
mortgage,  and  the  mortgagee  refuses  to  receive  it,  the  condition 
is  complied  with ;  and  the  estate  reverts  back  to  the  mortgagor 
by  the  express  terms  of  the  instrument  So  that  if  the  mort- 
gagee is  so  unwise  as  to  refuse  his  money  when  it  is  tendered 
St  the  time  and  place  and  in  the  manner  prescribed  in  the 
instrument  itself;  he  necessarily  must  lose  his  security  upon 
the  land,  which  was  merely  collateral  to  the  debt;  although 
die  mortgagor  may  still  be  liable  for  the  money,  where  there 
is  an  existing  indebtedness.  But  if  the  money  is  not  paid  by 
the  day,  the  condition  on  which  the  land  was  to  revert  to  the 
mortgagor  has  not  been  complied  with ;  and  the  interest  of  the 
mortgagor  in  the  land  is  then  reduced  to  a  mere  equity  of 
redemption,  and  an  actual  payment,  not  a  mere  tender,  then 
becomes  necessary  to  discharge  the  legal  and  equitable  lien  of 
tihe  mortgage  upon  the  land."  In  the  Farmers1  Fire  Insurance 
and  Loan  Company  v.  Edwards,  in  the  Court  of  Errors 
(26  Wend.  B.,  641-664),  Vebpi^anck,  Senator,  says  that  the 
ancient  common  law  doctrine,  as  thus  stated  by  the  Chan- 
cellor in  Merritt  v.  Lambert,  is  undoubtedly  stated  with  precision. 
They  both  agree  that  the  authorities  cited  by  Judge  Wood- 
wqbth,  in  Jackson  v.  Grafts,  were  inaccurately  applied  to  a  case 
of  payment  after  the  day. 

The  next  case,  in  order  of  tape,  in  our  own  courts,  to  that  of 
Jackson  v,  Crafts,  upon  this  question-— jf^  indeed,  that  case  can 
Smith.— Vol.  VTL  47 
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fairly  be  regarded  an  authority  upon  the  question — is  Merritt 
v.  Lambert  (supra),  where  the  Chancellor  held  the  doctrine 
contained  in  the  above  extract  from  his  opinion  to  be  still  the 
law  in  this  State. 

Afterwards  came  the  case  of  Edwards  v.  The  Farmers'  Fire 
Insurance  and  Loan  Company  (21  Wend.,  467),  which  was  an 
action  of  ejectment  tried  at  the  Erie  Circuit  in  July,  1887.  The 
action  was  brought  to  recover  certain  premises  which  had  been 
mortgaged  by  the  plaintiff  to  the  defendants  as  security  for  a 
loan,  and  which  had  been  bought  in  by  the  defendants  at  a 
master's  sale  in  pursuance  of  a  decree  of  foreclosure  of  such 
mortgage,  and  duly  conveyed  to  them  by  the  master;  and, 
subsequently,  the  plaintiff  had  tendered  to  the  defendants  the 
full  amount  of  the  moneys  due  upon  the  mortgage  and  the 
costs  of  foreclosure,  which  the  defendants  refused  to  receive, 
whereby  the  plaintiff  contended,  under  the  circumstances  of 
the  case,  that  he  had  become  entitled  to  be  restored  to  the  pos- 
session of  the  premises.  The  plaintiff  recovered  a  verdict, 
which  the  defendants  moved  to  set  aside  and  for  a  new  trial. 
The  motion  was  denied  by  the  Supreme  Court  in  July,  1839. 

It  is  important  to  state,  that  the  act  incorporating  the  defend- 
ants (Laws  of  1822,  ch.  50,  p.  42,  &c),  the  second  section  of 
which  auth9rize8  the  company  to  loan  money  on  bond  and 
mortgage,  provides  in  the  third  section,  among  other  things, 
"  that,  in  all  cases  where  the  said  corporation  have  become  the 
purchasers  of  any  real  estate  on  which  they  have  made  loans, 
the  mortgagors  shall  have  the  right  of  redemption  of  any  such 
property  on  payment  of  the  principal  and  interest  and  costs, 
so  long  as  it  remains  in  the  hands  of  the  corporation  unsold." 

The  opinion  of  the  court  was  delivered  by  Justice  Cowen,  . 
who,  after  disposing  of  some  preliminary  questions  in  favor  of 
the  plaintiff  proceeds  to  say :  "  Then,  what  were  the  plaintiff's 
rights,  as  declared  by  this  ch&rter?  I  answer,  that  he  had  a 
legal  statute  right  to  redeem,  so  long  as  the  property  remained 
in  the  defendants'  hands  unsold ;  and  this,  notwithstanding  the 
decree  of  foreclosure.  I  will  put  it  that  the  defendants  had 
made  a  legal  and  valid  stipulation  in  their  mortgage,  that  the 
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plaintiff  might  so  redeem ;  for  the  charter  shall  be  read  as  a 
part  of  their  mortgage."  The  learned  justice  was  willing  to 
rest  his  decision  upon  that  statement  of  the  plaintiff's  rights ; 
regarding  the  statute  as  a  part  of  the  contract  contained  in  the 
mortgage,  by  which  the  defendants  agreed  to  receive  the  money 
whenever  offered  by  the  plaintiff  provided  they  had  not  sold 
the  mortgaged  premises,  and  that  the  law  day  continued  as  long 
as  the  premises  remained  in  the  hands  of  the  defendants  unsold. 
All  that  he  says  afterwards,  is  in  answer  to  the  objections  by 
the  defendants'  counsel,  that  the  law  day  was  passed  when  the 
tender  was  made,  and  for  that  reason  it  gave  the  plaintiff  no 
right  of  possession,  &c. ;  in  which  he  attempts  to  show,  that, 
assuming  the  tender  to  have  been  after  the  day,  yet  that  it 
was  as  effectual  for  the  purpose  of  working  a  release  of  the  lien 
of  the  mortgage  as  if  made  on  the  day,  and  that  the  ancient 
common  law  rule  on  the  subject  was  necessarily  abrogated  ox 
modified  by  the  change  which  had  been  wrought  in  the  charac- 
ter of  mortgages  by  modern  legislation  and  adjudication.  He 
came  to  the  conclusion  that  a  new  trial  should  be  denied.  The 
case  states  that  the  Chief  Justice  (Nelson)  concurred  in  that 
conclusion,  and  Mr.  Justice  Bronson  dissented.  The  case 
does  not  show  that. the  court  decided  anything  on  the  particu- 
lar  question  under  consideration.  All  that  was  decided  was, 
that  a  new  trial  should  be  denied.  Upon  which  of  the  two 
grounds  stated  by  Judge  Cowen  the  Chief  .Justice  placed  his 
concurrence,  or  whether  upon  both,  does  not  appear.  If  he 
regarded  the  clause  in  the  defendants'  charter  above  referred  to 
as  an  extension  of  the  law  day  or  of  the  time  appointed  by  the 
parties  within  which  the  plaintiff  was  at  liberty  to  pay,  &a,  he 
►  must  necessarily  have  concurred  in  the  conclusion  arrived  afr 
by  Judge  Cowen,  whatever  his  views  might  have  been  on  the 
other  question.  Nor  does  it  appear  upon  what  ground  Judge 
Bbonson  dissented.  Excepting  for  the  fact  that  there  were 
other  questions  in  the  case,  he  must  have  differed  from  Judge 
Cowen  upon  both  the  grounds  upon  which  he  thought  the 
action  might  be  sustained ;  for  if  he  thought  either  was  tena- 
ble, he  could  not  have  dissented.    So  that  it  may  well  be,  that 
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in  the  decision  of  the  esse  a  majority  of  the  judges  entertained 
the  opinion  that  a  tender  after  the  day  does  not,  per  se,  discharge 
the  lien  of  a  mortgage.  The  case  was  afterwards  taken  to  the 
Court  of  Errors,  where  the  judgment  of  the  Supreme  Court 
was  affirmed  by  a  vote  of  eleven  to  nine.  (28  Wend.,  641.) 
Two  opinions  were  written  upon  that  decision ;  one  by  the 
Chancellor,  for  reversal,  in  which  he  adheres  to  his  views  upon 
die  effect  of  a  tender  after  the  day  as  expressed  in  Merrill  v. 
Lambert,  and  the  other  by  Senator  Verplanck,  for  affirmance, 
in  which  h4  expresses  his  full  concurrence  in  all  the  views  and 
positions  of  Judge  Cowen  in  the  same  case  in  the  Supreme 
Court.  The  case  does  not  show  upon  what  grounds  any  of  the 
members  of  the  court,  except  the  Chancellor  and  Senator 
Tsrplakck,  based  their  decisions.  All  the  votes  for  affirm- 
ance, except  Senator  Verplanck's,  might  well  have  been  on 
the  ground  stated  by  Judge  Cowen  in  the  court  below.  We 
see,  therefore,  that  the  case  is  no  authority  upon  the  precise 
question  which  we  are  called  upon  to  decide  in  the  case  at  bar. 

The  case  of  Arnot  v.  Post  and  others  (2  Denio,  844),  comes 
nearest  to  deciding  the  precise  point  now  before  us  of  any  of 
the  cases  in  this  State,  excepting  those  of  Jackson  v.  Grafts,  in 
the  18th  of  Johnson;  and  Merritt  v.  Lawber%  in  the  7th  of 
Paige. 

Arnot  v.  Post  was  an  action  of  ejectment,  tried  at  the  Circuit 
in  Chemung  county,  in  May,  1848.  The  defendants  were  in 
possession  of  the  premises  as  tenants  of  Simeon  Benjamin, 
whose  title  was  that  of  a  purchaser  at  a  foreclosure  sale  by 
advertisement  under  the  statute,  by  virtue  of  a  power  of  sate 
contained  in  a  mortgage  given  by  Joseph  Tial  and  Uriah 
Smith,  dated  May  1,  1827,  •of  which  mortgage  Benjamin  was* 
the  assignee  at  and  before  the  time  of  the  foreclosure  and  sale. 
The  purchase  by  Benjamin  at  the  foreclosure  sale  was  on  the 
28d  of  August,  1880.  The  money  secured  by  the  mortgage 
was  all  due  in  April,  1828. 

Arnot,  the  plaintiff,  claimed  title  by  virtue  of  a  purchase  by 
Wm  of  the  premises  in  question  at  a  sale  thereof  by  the  sheriff 
on  an  execution  issued  upon  a  judgment  against  Vial  and  two 
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others,  docketed  August  6, 1827,  anfl  a  deed  from  the  sheriff  in 
pursuance  thereof  On  the  21st  of  September,  1888,  and  after 
the  deed  from  the  sheriff  to  the  plaintiff  which  was  dated  in 
May,  1838,  the  latter  tendered  to  Benjamin  the  principal  and 
interest  due  on  the  mortgage,  with  the  costs  of  the  foreclosure, 
which  Benjamin  refused  to  receive.  The  Circuit  Judge  decided 
that  the  tender  discharged  the  lien  of  the  mortgage,  and  that 
the  plaintiff  was  entitled  to  recover.  The  Supreme  Court,  in 
October,  1848,  denied  a  motion  for  a  new  trial,  and  ordered 
judgment  for  the  plaintiff. 

In  delivering  the  opinion  of  the  court,  Bboxsov,  Ch.  J^ 
takes  the  ground  that  the  plaintiff  was  not  affected  in  any 
respect  by  the  statute  foreclosure  and  sale  to  Benjamin ;  that, 
the  statute  in  force  at  the  time  of  the  foreclosure  sale  (2  B.  S,, 
546,  §  8),  declared  that  subsequent  mortgagees  and  judgment 
creditors  should  not  be  prejudiced  by  any  tmch  sale,  nor  should 
their  rights  or  interests  be  in  any  way  affeeted  thereby;  and 
that,  therefore,  the  tender  should  have  the  same  effect  as  if  no 
such  foreclosure  had  ever  been  had.  In  this,  it  seems  to  me, 
he  was  clearly  right  As  to  Arnot,  the  judgment  creditor, 
there  had  been  no  foreclosure.  The  Chief  Justice  then  says: 
"  It  has  always  been  held,  that  a  tender  at  the  day  discharged 
the  lien  of  the  mortgage ;  and  although  a  clear  departure  from 
the  old  law,  it  is  fully  settled  in  this  State  that  a  tender  after 
die  day  will  have  the  same  effect"  For  this,  he  cites  Jackson 
v.  Crafia,  and  Edwards  v.  The  Farmers1  Loan  and  Insurant* 
Company  {supra).  He  admits  that  in  the  last  case  the  law  day 
was  extended  by  the  charter  of  the  company,  but  contends  that 
the  broad  principle  was  asserted,  that  a  tender  any  time  before 
foreclosure,  although  the  law  day  had  passed,  would  have  the 
effect  of  discharging  the  lien  of  the  mortgage. 

I  think  I  have  shown,  that,  although  .the  principle  was 
asserted  in  the  case,  by  Cowek,  J.,  in  the  Supreme  Court,  and 
by  YfiBPXiAKOK,  Senator,  in  the  Court  of  Errors  yet  that  the 
contrary  was  as  broadly  asserted,  and  that  the  case  proves 
nothing  with  certainty  on  either  side  of  the  question. 

This  ease  oi  ArnU  v.  Post,  which  we  are  now  seviewing, 
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was  afterwards  taken  to  the  Court  of  Errors,  where  the  judg- 
ment of  the  Supreme  Court  was  reversed  by  a  vote  of  eleven 
to  nine.  Upon  the  decision  in  the  Court  of  Errors,  seven 
written  and  two  oral  opinions  were  delivered.  They  were  by 
Senators  H^rd,  Porter,  Johnson,  Sedgwick,  Bockee  and 
Clark  for  reversal,  and  the  President  of  the  Senate  and  Sena- 
tors Talcott  and  Lester  for  affirmance.  Senator  Talcott 
and  the  President  put  their  decisions  upon  the  same  grounds 
as  stated  by  the  Supreme  Court  The  report  of  the  case  states 
that  Senator  Lester  delivered  a  written  opinion  in  favor  of 
affirmance,  but  upon  what  ground  does  not  appear.  It  is 
presumed  to  have  been  the  same  as  that  of  the  Supreme  Court! 
as  I  cannot  conceive  of  any  other. 

Senator  Hard,  in  his  opinion,  discusses  the  question  whether 
the  old  rule,  which  requires  a  tender  to  be  made  on  the  law 
day  in  order  to  discharge  the  lien,  was  still  the  law  of  this 
State.  He  regards  the  authorities  as  somewhat  conflicting,  and 
the  rule  adopted  by  the  Supreme  Court  of  veTy  questionable 
authority,  and  thinks  the  judgment  of  that  Court  not  sustained 
by  the  cases  referred  to  by  Chief  Justice  Bronson.  His  con- 
clusion, as  I  understand,  is,  that  where  the  tender  is  after  the 
•  day,  the  only  remedy  of  the  owner  of  the  equity  of  redemption 
'is  by  a  bill  to  redeem. 

Senator  Porter  makes  no  allusion  in  his  opinion  to  the 
distinction  between  a  tender  before  and  one  made  after  the  law 
day  as  to  its  effect  upon  the  lien  of  the  mortgage,  but  places 
his  decision  upon  the  grounds  that,  under  the  particular  cir- 
cumstances of  the  case,  the  plaintiff's  remedy,  if  he  had  any, 
was  by  a  bill  to  redeem.  Johnson,  Senator,  holds  that  an 
unaccepted  tender  after  the  day  does  not,  per  se,  in  any  case 
discharge  the  lien  of  a  mortgage.  Senators  Sedgwick,  Bockee, 
and  Clark  concurred  in  the  views  of  Senator  Johnson. 

I  admit  that  this  case,  which  I  believe  is  the  latest  one  on 
the  subject  in  this  State,  does  not  prove  conclusively  that  the 
admitted  rule  of  the  common  law  before  repeatedly  referred  to 
is  still  the  law  of  this  State ;  yet  its  strong  tendency  is  that 
way.    In  view  of  all  our  reported  cases  on  the  subject,  the 
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XLjat  that  can  be  said  against  it  is,  that  it  is  at  this  day  an  open 
ar  well  as  a  vexed  question.  The  Court  of  Chancery  has  per- 
sistently adhered  to  it,  as  it  was  found  to  exist  at  the  formation 
of  the  Go  vernment ;  and  the  Supreme  Court  has  as  strenuously 
insisted  upon  applying  the  same  rule  to  the  case  of  a  tender  after 
the  day  as  all  agree  exists  when  the  tender  is  made  at  the  day. 

My  own  opinion  is,  after  a  careful  examination  of  the  cases, 
that  the  weight  of  authority  is  in  favor  of  the  rule  as  it  existed 
at  the  common  law.  If  that  mile  has  not  been  abrogated  or 
modified,  all  will  admit  that  it  is  the  plain  duty  of  the  courts 
to  follow  and  enforce  it.  Clearly  there  is  no  6tare  decisis  in  our 
way.  It  is  of  importance  that  the  rule  be  definitely  settled, 
and  its  boundaries  defined.  Before  we  hold  a  rule  different 
from  what  we  find  it  settled  by  the  common  law,  we  should 
require  evidence  that  the  rule  has  been  changed  by  competent 
authority,  either  expressly  or  by  necessary  implication. 

This  evidence,  the  advocates  of  the  change  of  the  rule  claim, 
is  found  in  the  changed  character  of  a  mortgage  upon  land,  in 
consequence  of  various  legislative  enactments.  We  are  told 
that  when  the  rule  of  the  common  law  in  question  was  adopted, 
a  mortgage  conveyed  a  conditional  estate  in  the  premises,  which 
entitled  the  mortgagee  to  possession,  and  upon  which  he  could 
maintain  ejectment;  and  that  a  mortgage  does  not  now  pass 
any  estate  in  the  land,  but  is  merely  the  creation  of  a  specific 
lien  as  security  for  the  payment  of  a  debt  or  the  performance 
of  a  duty ;  and  that  the  statute  has  taken  away  the  right  of  the 
mortgagee  to  maintain  ejectment  All  this  is  true ;  and  doubt* 
less  other  shades  of  difference  may  be  found  between  the  legal 
effect  of  a  mortgage  at  common  law  and  as  it  now  exists.  But 
they  will  be  found  to  relate  to  the  remedy,  or  to  consist  in  col- 
lateral or  incidental  circumstances.  Mortgages  are  substantially 
what  they  always  were.  The  fact  that  they  are  not  now 
regarded  as  transferring  the  freehold,  but  are  merely  specific 
liens,  is  altogether  theoretical  and  ideal,  so  far  as  respects  the 
question  under  consideration.  The  great  object  of  these  instru- 
ments is  the  same  now  as  it  always  was — that  of  security  for 
the  payment  of  money  or  the  performance  of  a  duty.    A  mort- 
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gagee  in  possession  is  now,  as  always  heretofore,  accountable 
for  rents  and  profits,  and  he  may  still  defend  his  possession 
with  the  mortgage  the  same  as  ever.  I  know  of  no  difference 
between  the  right  x>f  the  mortgagor,  or  the  person  owning  the 
equity  of  redemption,  to  redeem  the  premises  from  the  lien  of 
the  mortgage,  as  that  right  now  exists,  and  as  it  existed  in  the 
time  of  Coke  or  Littleton.  That  right  is  governed  now  by 
substantially  the  same  rules  as  then. 

The  rule  contended  for  by  the  plaintiff  is  reasonable,  con- 
venient and  just  In  the  first  place,  the  parties  to  the  mort- 
gage have,  by  agreement,  fixed  upon  the  time  of  payment  and 
if  the  mortgagor  fulfills  his  agreement  by  paying  on  the  day 
appointed,  or  tendering  payment  on  that  day,  the  lien  is  dis- 
charged. The  parties  are  then  to  be  ready,  the  mortgagor  to 
pay,  and  the  mortgagee  to  receive.  If  the  former  performs  his 
duty,  or  tendere  performance,  and  the  latter  reftises,  his  lien  is 
gone  forever ;  he  has  no  excuse  for  his  folly,  and  is  entitled  to 
no  consideration  for  the  loss  of  his  lien.  On  the  law  day,  each 
party  is  presumed  to  know  exactly  what  his  duty  is,  and  the 
amount  the  mortgagor  is  bound  to  pay  and  the  mortgagee  enti- 
tled to  receive. 

K  the  mortgagor  allows  the  law  day  to  pass  without  pay- 
ment or  tender,  he  then  is  a  defaiilter.  If  he  can  discharge 
the  lien  by  a  tender  of  payment  the  next  day,  there  is  no  rea- 
sbn  why  he  may  not  do  the  same  by  a  tender  after  die  lapse 
of  one  year  or  of  ten  years. . 

Suppose  the  mortgagee  goes  into  possession  under  the  mort- 
gage, by  consent  of  the  mortgagor,  immediately  upon  default 
of  payment,  and  the  latter  takes  30  steps  towards  payment  for 
years  after;  what  amount  shall  he  tender  when  he  gets  ready 
for  payment?  what  abatement  from  the  principal  and  interest 
shall  be  made  for  mesne  profits?  Shall  the  defaulting  mort- 
gagor be  permitted  to  select  his  own  time,  and  then  make  a 
tender  of  such  an  amount  as  he  shall  deem  proper,  and  the 
mortgagee  be  bound  to  accept  it  in  full,  at  the  peril  of  losing 
his  Hen  forever? 

Suppose  again  the  case  of  a  defetdting  mortgagor,  who  claims 
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to  have  made  partial  payments,  or  to  be  entitled  to  a  set-off^ 
about  which  he  and  the  mortgagee  in  good  faith  differ :  accord- 
ing to  the  rule  claimed  by  the  defendant,  he  must  accept  in 
full  the  amount  tendered  at  the  peril  of  losing  his  lien,  provi- 
ded, upon  a  litigation,  it  shall  be  adjudged  that  the  tender  was 
sufficient  in  amount  It  seems  to  me  that  the  old  rule  is  the 
only  just  and  wholesome  one  that  can  be  recognized.  It  is 
quite  as  favorable  to  the  mortgagor  as  he  can  in  reason  ask. 
If  he  makes  a  sufficient  tender  after  the  day  and  before  an 
action  is  brought  to  foreclose  the  mortgage,  let  him  keep  ttje 
tender  good,  and,  when  he  is  sued,  let  him  set  it  up  as  a  defence, 
bring  the  money  into  court  and  offer  payment  as  in  other  cases, 
and  the  court  will,  in  such  a  case,  decree  the  mortgage  satisfied 
and  discharged,  and  adjudge  costs  against  the  plaintiff  Or  if 
for  any  reason  the  mortgagor,  or  the  person  whose  duty  or 
interest  it  may  be  to  have  the  lien  discharged,  does  not  wish 
to  wait  the  mortgagee's  time  for  foreclosing,  let  him  make  his 
tender  and  keep  it  good,  and  then  bring  his  action  to  redeem, 
alleging  the  tender  and  offering  to  pay ;  and  if,  upon  the  trial, 
it  is  found  that  his  tender  was  sufficient  and  the  plaintiff  was 
ready  to  pay,  the  court  would  give  him  all  the  relief  which 
equity  and  justice  required.  In  all  these  cases,  the  mortgagee 
would  have  the  right  to  have  the  disputed  questions  adjudica- 
ted, without  losing  his  lien  for  the  amount  in  equity  and  justice 
due  to  him. 

The  rule  contended  for  by  the  defendant  would,  in  many 
cases,  operate  as  a  bounty  to  negligent  and  defaulting  debtors, 
and  mortgagees  would,  under  its  workings,  be  induced  to  pur- 
chase their  peace  at  an  unjust  sacrifice  of  their  rights. 

For  the  foregoing  reasons,  I  am  of  the  opinion  that  the  rule 
of  Littleton,  as  expounded  by  Coke,  and  as,  all  now  admit, 
was  the  rule  of  the  common  law  in  relation  to  the  effect  of  a 
tender  after  the  law  day,  is  still  the  law  of  this  State ;  and  as 
the  tender  in  this  case  has  not  been  kept  good,  and  the  defend- 
ant's answer  contains  no  offer  of  payment,  and  the  facts  found 
by  the  court  before  whom  the  cause  was  tried  do  not  show  that 
the  tender  has  in  any  sense  been  kept  good,  or  that  the  defend- 
Smith.— Vol.  VII.  48 
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ant  was  ready  to  pay,  &c.,  I  think  that  he  can  have  no  benefit 
by  reason  of  it ;  and  that  the  judgment  should  be  affirmed! 
with  costs. 

Judgment  reversed. 


Draper  v.  The  Commercial  Insurance  Company. 

Where  the  actual  navigation  and  discipline  of  a  vessel  are  entrusted  by  the 
owner  to  a  competent  sailing  master,  the  implied  warranty  of  seaworthi- 
ness, in  this  respect,  is  satisfied,  although  another  person,  having  no  nauti- 
cal skill,  and  who,  in  fact,  acted  only  as  supercargo,  is  named  in  the 
ship's  register  as  master. 

The  authority  of  master  is  vested  in  that  person  to  whom  it  has  been  actu- 
ally delegated  by  the  owner.  The  registry  is  prima  facie  evidence  on 
that  subject,  but  not  conclusive. 

The  effect  of  the  act  of  Congress  in  relation  to  the  registry  of  vessels  is 
only  to  confine  the  benefits  of  an  authenticated  national  character  to  such 
vessels  as  are  registered  in  conformity  to  its  terms.  It  has,  of  itself  no 
effect  upon  a  contract  of  insurance,  or  the  question  of  seaworthiness 
arising  under  it 

Appeal  from  the  Superior  Court  of  the  city  of  New  York. 
Action  upon  a  policy  of  marine  insurance  upon  the  steamer 
Albatross,  for  a  Voyage  from  New  York  to  Vera  Cruz  and 
back.  The  defence  was,  that  the  vessel  was  unseaworthy,  in 
not  having  a  competent  or  skillful  commander  and  captain. 
Upon  the  trial  it  was  proved  that,  for  a  year  or  more  previous 
to  March  SO,  1858,  the  Albatross,  a  vessel  of  American  build, 
had  been  owned  by  British  subjects,  and  sailed  under  the  British 
flag.  Captain  McNeil  was  her  first  mate  and  master.  His  char- 
acter as  a  skillful  and  experienced  seaman  and  navigator  was 
not  disputed.  Shortly  previous  to  March  30, 1853,  the  Alba- 
tross, under  the  command  of  Captain  McNeil,  returned  to  the 
city  of  New  York  from  a  trip  to  Vera  Cruz.  She  had  then 
become  the  property  of  the  plaintiff  who  put  her  up  for  another 
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voyage  to  Vera  Cruz.  He  had  made  arrangements  with  one 
Greene  to  go  in  her  as  purser,  having  charge  of  the  money 
aflkirs  of  the  ship — Captain  McNeil  continuing  her  master. 
Greene  had  never  been  to  sea,  and  had  no  nautical  skill  or 
knowledge.  A  few  hours  before  the  ship  was  to  sail,  the  plain- 
tiff being  about  to  take  out  a  new  register,  and  learning  that 
McNeil  was  not  an  Aanerican  citizen,  determined  to  put  Greene 
into  the  register  as  master.  The  register  was  taken  out  accord- 
ingly, and  the  shipping  articles  of  the  crew  were  signed  by 
Greene,  as  also  the  master's  bond  to  the  collector  of  customs 
for  the  return  of  seamen.  The  plaintiff  delivered  to  Greene 
written  instructions,  stating  the  reason  why  his  name  had  been 
inserted  in  the  register  as  master,  and  directing  him  to  take 
charge  of  the  financial  affairs  of  the  vessel,  but  that  McNeil 
was  to  have  the  whole  charge  of  the  navigation  of  the  ship. 
McNeil  and  Greene  acted  respectively  in  accordance  with  these 
instructions  during  the  voyage.  The  latter  testified  that  he 
supposed  McNeil  and  himself  were  the  only  persons  on  the  ship 
who  knew  that  he  was  named  as  master  in  the  register.  His 
testimony  and  that  of  McNeil  is  stated  in  the  following  opin- 
ion. The  ship  sailed  on  the  1st  April,  1863,  and  on  the  19th 
of  the  same  month  was  wrecked  upon  a  coral  reef  about  sixty 
miles  from  Vera  Cruz. 

The  judge  charged  the  jury  that  if  they  should  find  that, 
when  the  vessel  lefjf  the  port  of  New  York,  Greene,  the  master 
named  in  the  register,  and*who  went  in  the  vessel  as  master, 
was  not  possessed  of  nautical  skill  and  experience,  the  defend- 
ant was  entitled  to  a  verdict,  although  the  plaintiff  engaged  for 
the  voyage  and  placed  on  board  McNeil  to  navigate  the  vessel, 
and  he  was  fully  competent  for  that  purpose.  The  plaintiff 
took  an  exception.  The  verdict  was  for  the  defendant  The 
exception  having  been  argued  at  general  term,  and  judgment 
there  ordered  for  the  defendant,  the  plaintiff  appealed  to  this 
court. 

William  M.  Evarts,  for  the  appellant 

Francis  B.  Cutting,  for  the  respondent 
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Welles,  J.  In  a  marine  insurance,  the  assured  is  under- 
stood to  warrant  that,  at  the  commencement  of  the  voyage,  the 
ship  is  seaworthy.  Among  other  things  necessary  to  consti- 
tute seaworthiness,  it  is  requisite  that  the  ship  should  have  a 
competent  master  and  officers,  according,  to  the  service  upon 
which  she  is  employed.  But  the  law  in  relation  to  seaworthi- 
ness does  not  require  that  the  master  or  any  of  the  subordinate 
officers  or  crew  should  be  a  citizen  or  citizens  of  the  United 
States,  nor  that  the  ship  itself  should  be  registered  in  pursu- 
ance of  the  acts  of  Congress.  I  am  not  aware  of  any  law 
which  prohibits  a  ship-owner  from  sailing  his  vessel  from  any 
port  in  the  United  States  to  any  other  in  the  world,  without  a 
register.  An  insurance  upon  the  vessel  or  cargo  for  any  such 
voyage  would  be  valid,  if  there  was  no  objection  but  its  non- 
registry.  The  object  of  the  register  is  to  secure  certain  advan- 
tages to  the  ship,  its  owner  and  company,  which  would  be  lost 
by  neglecting  it.  But  there  is  no  law  requiring  it  to  be  done, 
and  no  penalty  is  incurred  by  such  neglect,  exoepting  the  Ices 
of  the  advantages  attendant  upon  the  registry. 

It  is,  nevertheless,  of  the  first  importance  to  the  insurer  and 
insured,  that  the  ship  be  sufficiently  officered  and  manned; 
and  as  the  insurer  cannot  control  the  owner  ih  that  respect,  the 
latter  undertakes  that  it  shall  be  done;  not  indeed  in  terms,  but 
the  law  attaches  the  undertaking,  by  implication,  to  the  con- 
tract of  insurance,  as  an  indispensable  quality  of  seaworthiness. 

That  the  ship,  when  she  commences  her  voyage,  shall  be 
put  in  charge  and  under  the  command  of  a  person  of  compe- 
tent nautical  skill  and  experience  as  sailing  master,  is  a  condi- 
tion precedent  to  any  liability  of  the  insurer,  growing  out  of 
the  contract  of  insurance.  It  is  no  part  of  the  contract,  how- 
ever,  that  the  name  of  the  acting  master  should  appear  in  the 
register  of  the  ship,  in  case  a  register  is  effected,  nor  that  the 
actual  sailing  master  should  be  a  citizen  of  the  United  States. 
If  the  owner  chooses  to  register  the  ship  in  the  name  of  a  per* 
son  as  master  wjio  has  no  nautical  skill  or  experience,  when  in 
fact  he  never  intended  he  should  act  as  master,  or  take  any 
part  in  navigating  the  ship  or  any  control  of  the  subordinate 
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officers  or  mariners,  it  is  a  matter  with  which  the  insurer  has 
nothing  to  do ;  provided  always  the  ship  is  actually  put  under 
the  command  of  a  competent  master. 

The  decision  of  the  Superior  Court  in  this  case  was  placed 
mainly  upon  the  ground  that  Greene  is  to  be  regarded  as  mas- 
ter of  the  Albatross  upon  the  voyage  in  question ;  and  that, 
although  the  vessel  was  in  fact  navigated  by  McNeil,  yet  there 
was  an  absence  of  authority  in  him  to  enforce  the  discipline 
and  secure  the  obedience  to  his  commands  among  the  subordi- 
nate officers  and  crew  which  an  emergency,  involving  the  safety 
of  the  vessel  or  cargo,  might  render  indispensable.  Assuming 
such  absence  of  authority  in  McNeil,  I  am  not  prepared  to 
deny  the  conclusion  to  which  the  learned  court  has  arrived. 
But  I  cannot  assent  to  the  correctness  of  the  premises  from 
which  the  conclusion  is  derived.  The  owner  most  assuredly 
had  the  right  to  appoint  and  employ  whomsoever  he  chose  to 
command  the  vessel  and  act  as  captain  or  master,  in  the  full 
sense  which  those  terms  import,  and  to  be  at  the  head  of  the 
discipline  of  the  subordinate  officers  and  crew,  clothed  with  all 
the  authority  which  such  position  implies. 

In  this  case,  the  vessel  was  registered  in  the  name  of  Greene 
as  master,  who  was  confessedly  a  mere  landsman,  with  no  nau- 
tical skill  or  experience  whatever.  The  evidence  shows  4hat 
he,  in  fact,  took  no  part  in  navigating  the  vessel,  but  that  he 
entered  upon  the  voyage,  and  continued  until  the  ship  was  lost, 
in  the  character  of  purser  and  agent  of  the  owner,  and  abso- 
lutely subject  to  McNeil,  the  master  in  fact,  in  all  matters  per- 
taining to  the  navigation  and  government  of  the  vessel  He 
testified  that  he  was  employed  by  the  plaintiff,  the  owner  of 
the  Albatross,  as  purser  on  board  of  her  on  her  last  trip  from 
New  York  to  Vera  Cruz,  on  which  trip  she  was  lost ;  that  his 
duties  were  to  take  charge  of  the  money  affairs  of  the  ship,  to 
collect  the  bills  for  freight  and  passage,  and  to  pay  bills  on 
account  of  the  ship ;  that  McNeil  had  charge  of  the  navigation 
of  the  ship;  that  the  first  he  heard  of  his  being  in  the  ship's 
register  as  captain,  was  three  or  four  hours  before  the  adver- 
tised hour  for  sailing ;  that  during  the  voyage  he  took  no  part 
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in  the  command  or  control  of  the  vessel ;  that  McNeil  acted  as 
master  in  the  navigation  and  discipline  of  the  vessel;  that  he 
(Greene)  was  not  known  or  called  captain  on  board  of  the 
vessel ;  that  McNeil  was  the  only  person  on  board  that  knew 
that  he  the  witness  was  named  in  thp  register;  that  he  had 
written  instructions  from  the  plaintiff  as  to  his  duties  on  board 
the  vessel  in  the  shape  of  a  letter  from  the  plaintiff  to  the  wit- 
ness, which  letter  was  in  his  trunk  on  the  Albatross  when  she 
was  lost,  and  went  down  with  it;  that  the  instructions  were 
that  he,  the  witness,  was  to  take  charge  of  the  financial  affairs 
of  the  ship ;  and  that  McNeil  was  to  have  the  whole  charge 
of  the  navigation  of  the  ship. 

McNeil  testified  that  Greene,  from  the  time  they  left  New 
York  until  they  struck,  did  nothing  about  the  ship  any  more 
than  a  passenger;  that  he  was  unwell  the  whole  time,  and  a 
part  of  the  time  confined  to  his  bed ;  that  he,  the  witness,  sailed 
the  vessel  under  Greene's  direction,  that  is,  wherever  Greene 
told  him  to  take  the  ship  he  took  it,  and  remained  as  long  as 
he  told  him ;  that  Greene  acted  on  board  as  the  owner  or  super- 
cargo of  the  ship ;  that  he  had  no  control,  and  attempted  none, 
as  to  the  sailing  of  the  ship  or  its  management  at  sea.  It 
appears  also,  by  the  evidence  of  McNeil,  that  on  the  occasion 
of  the  disaster  he  exercised  the  entire  command  of  the  vessel 
and  crew,  and  that  Greene  gave  no  directions,  that  he  was  just 
like  any  of  the  passengers,  and  that  he  (McNeil)  did  not  con- 
sult with  him  as  to  what  should  be  done.  There  is  nothing  in 
the  evidence  to  controvert  these  facts,  as  testified  to  by  Greene 
and  McNeil ;  and  the  same  facts  are  strongly  corroborated  by 
other  evidence. 

The  court  charged  the  jury  that,  if  they  should  find  that 
Greene  was  not  possessed  of  nautical  skill  and  experience, 
the  defendant  was  entitled  to  their  verdict,  although  the  plain- 
tiff may  have  engaged  for  the  voyage  and  placed  on  board 
McNeil,  and  he  was  possessed  of  the  requisite  skill  and  expe- 
rience, and  was  fully  competent  for  that  purpose.  This  was 
equivalent,  under  the  evidence,  to  a  direction  to  the  jury  to 
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find  for  the  defendant,  as  no  one  pretended  or  claimed  that 
Greene  had  any  such  skill  or  experience. 

The  case,  then,  is  one  where  the  owner  placed  the  ship  in 
the  charge  and  command  of  a  competent  sailing  master,  clothed 
with  all  the  authority  incidental  to  that  position,  and  who 
accordingly  took  possession  of  the  ship  for  the  voyage,  and 
exercised  all  the  authority  throughout  the  voyage  as  long  as  it 
lasted  as  such  master :  that  the  ship  was  registered  in  the  name 
of  another  person  as  master,  who  possessed  no  nautical  skill  or 
experience,  and  who  never  possessed  any  authority  whatever 
as  such  master,  but  who  embarked  upon  the  voyage  in  the 
character  of  purser  and  supercargo,  with  no  authority  but  such 
as  appertained  to  such  character,  and  with  instructions  from 
the  owner  to  treat  and  regard  the  other  as  the  actual  master 
and  commander  of  the  ship  during  the  voyage. 

The  fact  that  the  Albatross  was  registered  in  the  name  of 
Greene  as  master,  is  only  to  be  regarded  as  evidence  tending 
to  prove  that  he  was  in  fact  such  master.  It  is  not  conclusive 
of  his  relation  to  the  ship,  but  at  most  only  prima  facie,  and 
liable  to  be  overcome  by  other  evidence.  The  evidence,  taken 
altogether,  shows  clearly  and  indisputably  that  it  was  never 
intended,  either  by  the  plaintiff  or  Greene,  that  the  latter  should 
have  or  exercise  the  least  particle  of  authority  in  the  ship  as 
sailing  master,  or  any  authority  whatsoever,  excepting  such  as 
was  connected  with  his  position  of  purser  and  supercargo. 
Any  other  hypothesis  is  simply  absurd.  No  one  but  a  mad- 
man would  entrust  the  navigation  of  a  vessel,  on  such  a  voy- 
age, to  such  a  man  as  Greene  admits  himself  to  have  been. 

I  am  constrained,  therefore,  to  the  conclusion,  that  as  the 
ship  was  put  in  possession  of  a  competent  master,  and  the 
voyage  prosecuted  by  him  as  such,  that  the  fact  that  the  name 
of  another  person,  who  had  not  the  requisite  skill  or  experi- 
ence for  that  purpose,  was  put  in  the  register  as  master,  does 
not  affect  the  question  of  seaworthiness  of  the  ship.  Suppose, 
in  this  case,  Greene  had  not  gone  on  the  voyage  at  all :  it  is 
not  perceived  how  that  feet  could  affect  the  question  under 
consideration.    Most  clearly,  the  owner  might  have  engaged 
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another  pereon  to  go  as  master;  and  that  is  substantially  this 
case.  Greene  did  not  go  as  master,  but  did  go  in  another  capa- 
city, which,  for  the  purposes  of  the  present  question,  is  the 
same  as  if  he  had  not  gone  at  all.  Or  suppose,  when  the  plain- 
tiff procured  the  vessel  to  be  registered,  he  believed  Greene  to 
be  in  all  respects  competent  and  qualified  to  act  as  master,  but 
afterwards,  and  before  the  vessel  sailed,  discovered  he  was 
incompetent,  and  thereupon  McNeil  was  engaged  and  went  as 
master:  I  apprehend  it  could  not  be  denied,  in  such  case,  that 
the  latter  should  be  regarded,  to  all  intents  and  purposes,  the 
master  and  commander,  as  effectually  as  if  his  name  had  been 
in  the  register  as  master. 

The  policy  in  this  case  contemplates  the  right  of  the  owner 
to  change  the  master  before  the  voyage  should  commence.  It 
describes  the  vessel  insured  as  follows:  "Upon  the  body, 
tackle,  apparel  and  other  furniture  of  the  good  steamer  called 

the  Albatross,  whereof is  at  present  master, 

or  whoever  else  shall  go  for  master,  in  the  said  vessel,"  &c.  Now, 
McNeil  went  for  master,  and  he  was  confessedly  competent 
If  the  defendant  intended  to  insist  that  no  one  should  go  as 
master  on  the  voyage  except  a  citizen  of  the  United  States, 
and  his  name  put  in  the  register  of  the  ship  as  such,  it  should 
have  taken  the  precaution  to  have  had  such  a  provision  in  the 
policy. 

For  the  foregoing  reasons,  the  judgment  of  the  Superior 
Court  should  be  reversed,  and  a  new  trial  ordered. 

Silden,  Davdbs,  Clxbkx,  and  Wright,  J&,  concurred. 

Comstock,  Ch.  J.  (Dissenting.)  Greene  was  master  of  the 
steamer  Albatross  for  every  legal  intendment  and  purpose.  He 
was  so  described  in  the  register.  In  that  character  he  signed  the 
shipping  articles  and  the  bills  of  lading.  The  vessel  was  also 
cleared  in  his  name  as  master.  He  had,  it  is  true,  a  letter  of 
instructions  from  the  owner,  according  to  which  McNeil,  a 
subordinate,  was  to  take  charge  of  the  nautical  management 
of  the  ship.    But,  so  far  as  I  caa  see,  this  letter  only  affected 
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the  relations  between  Greene  and  his  employer.  In  virtue  of 
those  instructions,  it  no  doubt  became  the  duty  of  Greene  to 
consult  and  be  guided  by  McNeil  upon  all  questions  which 
concerned  merely  the  navigation  of  the  vessel.  But  they  did 
not  convert  the  subordinate  into  the  master.  Greene  had  the 
legal  authority  which  belonged  to  that  office,  and  McN&l  had 
not  The  allegiance  of  the  crew  was  due  to  the  office,  and  not 
to  the  private  instructions,  of  which  they  may,  or  may  not, 
have  been  entirely  ignorant  The  relations  between  master 
and  crew,  as  established  by  the  maritime  law  and  the  acts  of 
Congress,  cannot  be  changed  by  an  interference  of  this  nature. 
The  nature  of  the  service  admits  of  but  one  supreme  authority, 
and  the  laws  recognize  but  one.  That  authority  was  vested  in 
Greene,  in  virtue  of  his  office.  He  alone  had  the  power  to 
compel  the  obedience  of  the  crew  by  discipline  and  punish- 
ment, although  the  directions  might  be  given  by  another  per 
son.  {United  States  v.  Taylor,  2  Sumner  C.  C,  584;  Curtis' 
Eights  and  Duties  of  Merchant  Seamen,  4,  5,  7,  15 ;  1  U.  S. 
Statutes  at  Large,  1790,  ch.  29,  §  1 ;  4  Id.,  1835,  ch.  40,  p.  775.) 
In  a  conflict  of  opinion  or  command,  between  Greene,  as  mas- 
ter, and  McNeil,  the  crew  would  have  been  guilty  of  revolt  or 
mutiny  if  they  had  obeyed  the  latter,  and  disregarded  the 
authority  of  the  former. 

The  vessel,  then,  was  not  seaworthy,  according  to  the  defini- 
tions contained  in  all  the  authorities.  Seaworthiness  requires 
the  presence  of  a  master  of  competent  skill.  (Keekr  v.  The 
Firemen's  Ins.  Cb.,  3  Hill,  255;  8  Kent,  287;  1  Arnold  on 
Insurance,  684.)  But  Greene  was  totally  ignorant  of  naviga- 
tion ;  having,  in  fact,  never  before  been  at  sea.  McNeil  had 
the  required  skill ;  but  he  had  not  the  legal  power  of  a  com- 
mander. We  may  speculate ;  but  we  cannot  affirm  that  the 
perils  of  the  voyage  would  have  been  the  same,  if  the  requi- 
site skill  and  authority  had  been  combined  in  one  person.  In 
the  contract  of  marine  insurance,  seaworthiness  is  an  implied 
condition,  fetal  to  the  policy  in  its  very  inception,  if  the  con- 
dition be  not  performed.  We  think  it  was  not  performed  in 
the  present  case,  because  the  authority  of  the  master  existed 
Smith.— Vol.  VIL  49 
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without  skill ;  and  the  skill  of  the  subordinate  was  without 
legal  authority.    The  policy  was  therefore  void. 

Dbnio  and  Baoon,  Js.,  concurred  in  this  opinion. 

Judgment  reversed,  and  new  trial  ordered 


Milbakk  et  al  v.  DmrcnsTOUN  et  al. 

Where  the  instructions  of  an  American  owner  of  flour  to  his  factor  at 
Liverpool  were  to  withhold  it  from  sale  until  an  expected  act  of  Parlia- 
ment had  produced  its  results  upon  the  market,  the  latter  is  not  charge- 
able with  a  breach  of  instructions  in  selling  prematurely,  if  he  wait  a 
considerable  time  after  the  passage  of  the  act  and  then  sell  in  good  faith 
and  with  reasonable  prudence. 

Under  such  instructions,  the  factor  has  a  discretion,  after  the  market  has 
remained  a  considerable  time  under  the  influence  of  the  new  law,  to 
judge  whether  the  measure  has  produced  its  full  effect  upon  the  market; 
and  he  is  not  liable  for  an  error  in  judgment  in  that  respect 

The  evidence  being  in  no  respect  contradictory,  it.  was  error  to  submit  to 
the  jury  whether  there  was  a  breach  of  instructions. 

Appeal  from  the  Superior  Court  of  the  city  of  New  York. 
The  action  was  commenced  in  1847,  to  recover  damages  against 
the  defendants  for  alleged  misconduct  in  selling  a  cargo  of  five 
thousand  barrels  of  flour,  which  the  plaintiffs  had  consigned 
to  them  as  factors  for  sale  at  Liverpool.  The  plaintiffs  were 
merchants  in  New  York,  having  also  a  house  in  New  Orleans; 
and  the  defendants  transacted  business  in  Liverpool,  and  like- 
wise had  a  house  in  the  city  of  New  York.  The  flour  was 
shipped  from  New  Orleans  by  the  N.  Biddle,  in  June,  1846, 
and  arrived  at. Liverpool  on  the  18th  July  following.  The 
plaintiffs  obtained  an  advance  from  the  defendants,  through 
their  house  in  New  York,  of  $2.25  per  barrel  on  the  flour,  on 
delivering  the  bills  of  lading  indorsed  to  the  defendants.  It 
appeared  that,  at  the  time  of  the  shipment,  a  bill  had  been 
introduced  into  Parliament  greatly  reducing  the  duties  on 
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breadstufts  imported  into  the  United  Kingdom,  which  eventu- 
ally received  the  royal  assent  on  the  27th  June,  and  took  full 
effect  on  the  30th  of  the  same  month.  It  immediately  reduced 
the  duty  on  foreign  wheat  imported,  from  eighteen  shillings  to 
four  shillings  per  quarter  (which  was  the  lowest  duty  which 
could  be  received  under  that  act),  and  upon  imported  flour  in 
the  same  proportion,  viz.,  from  ten  shillings  and  ten  pence  to 
two  shillings  and  five  pence  per  barrel ;  and  it  applied  equally 
to  flour  which  had  arrived  and  been  placed  in  a  bonded  ware- 
house before  the  act  took  effect,  with  that  which  arrived  subse- 
quently. The  plaintiffs  gave  in  evidence  the  correspondence 
between  the  parties  respecting  the  shipment,  from  the  com- 
mencement to  the  conclusion  of  the  adventure,  embracing  a 
good  many  letters  on  each  side.  On  the  25th  June,  the  plain- 
tiffs wrote  the  defendants,  advising  them  of  the  consignment, 
but  directing  them  not  to  dispose  of  the  flour  until  they  should 
further  advise  them  by  a  subsequent  steamer,  the  Caledonia, 
unless  twenty-two  shillings  in  bond  should  be  obtainable,  at 
which  price  they  were  permitted  to  sell,  if  they  should  con- 
sider it  for  the  interest  of  the  plaintiffs.  On  the  27th  June, 
the  plaintiffs  wrote  the  defendants,  by  the  Caledonia,  a  letter 
upon  which  the  principal  question  in  the  case  turns.  They 
inclose  invoices  of  the  flour  by  the  N.  Biddle,  and  also  of  three 
thousand  barrels  of  other  flour  sent  by  another  vessel,  the 
Georgianna,  and  state  the  particulars  of  the  advance  they  had 
received  from  the  defendants'  partners  in  New.  York,  and 
express  confidence  that  the  flour  would  arrive  out  in  a  sweet 
condition.  The  letter  then  proceeds  as  follows :  "  When  ship- 
ping, we  had  hoped  for  a  better  market  than  the  prospect  now 
justifies.  We  fear  the  first  introductions  for  consumption  may 
tend  to  continue  low  prices,  as  they  will  probably  be  large 
immediately  on  the  passage  of  the  new  bill.  Believing  that 
after  the  stocks  now  in  bond  shall  have  been  reduced  by  con- 
sumption, &c.,  that  an  improvement  may  ensue,  we  would 
express  our  desire  that  these  parcels  may  be  withheld  from  the  mar* 
ket  until  the  operation  of  the  new  law  shall  have  produced  its  results. 
We  hope  we  may  not  err  in  assuming  its  passage;  though  if 
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twenty-two  shillings  in  bond  is  obtainable  on  arrival,  and  yoq 
think  our  interest  dictates  such  sale,  please  so  dispose  of  it." 

The  defendants  received  this  letter  on  the  12th  July,  prioi 
to  the  arrival  of  the  N.  Biddle;  and  upon  her  arrival,  they 
wrote  the  plaintiffs  that  the  price  mentioned  in  their  letter  of 
the  27th  June  could  not  be  obtained,  and  that  they  thought  it 
probable  that  after  getting  a  sample  of  the  flour  they  should 
have  it  stored,  and  should  await  the  arrival  of  one  of  the  plain* 
tiffa,  who  was  expected  to  come  out  to  Liverpool  very  sogbl 
They,  however,  sold  the  flour  soon  afterwards,  about  half  of  it 
on  the  4th  and  the  remainder  on  the  5th  and  7th  of  August, 
ad  twenty-one  shillings,  except  one  hundred  barrels^  which 
brought  twenty-one  shillings  sixpence,  free  of  duty.  On  the 
18th  August  the  defendants  wrote  the  plaintiffs,  enclosing  a 
note  of  the  sales  of  the  flour,  and  saying  that  they  were  induced 
to  sell  by  the  continued  fine  appearance  of  the  season ;  bat 
that  they  now  regretted  having  done  so,  for  that  on  the  11th 
and  12th  instant  a  great  change  for  the  worse  had  taken  place 
in  the  weather,  and  the  potatoe  crop  was  completely  blighted. 
They  added :  "  A  great  change  has  accordingly  taken  place  in 
the  last  Ave  or  six  days  in  the  corn  markets  all  over  the  coun- 
try, and  New  Orleans  flour  has  risen  two  shillings  per  barrel, 
with  every  prospect  of  a  further  advance,  as  the  advices  are 
daily  more  decided  from  every  quarter  of  the  country  as  to  the 
irreparable  injury  which  the  potatoe  crop  has  sustained."* 

II     'ii  mil      'I  ■■  i  m  i ■        i      ii    ■    i  ill  ■     i  ■  ■  i      -  ■ 

*  The  failure  of  the  potatoe  crop,  and  the  consequent  advance  in  the 
price  of  breadstuffs  and  the  famine  which  ensued,  referred  to  in  the  testi- 
mony in  this  case,  are  events  forming  an  interesting  chapter  in  die  history 
ef  Europe  for  the  yean  1846  and  1847.  Sir  Amobbald  Alison,  in  treating 
*f  them,  uses  this  language;  "We  now  approach  the  most  awful  and 
memorable  catastrophe  in  modern  times;  that  in  which  the  most  appalling 
destruction  of  human  life  took  place,  the  greatest  transposition  of  mankind 
was  induced,  and  in  which  the  judgments  of  the  Almighty  were  most  visi- 
bly executed  upon  the  earth."  .  .  "The  summer  [of  1846],  which  had 
been  warm  and  genial  in  the  earlier  months,  became  suddenly  overcharged 
with  moisture  and  electricity  in  the  last  weeks  of  August.  Heavy  rains 
fell  for  above  a  fortnight,  accompanied  by  six  violent  thunder  storms;  a 
pequHarity  of  the  weather  which  has  always  been  observed  in  the  seasons 
what  tfc*  potato*  dfat&te  his  bee*  remarkably  widespread  and  violent. 
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In  fact,  the  market  continued  to  rise,  so  that  the  three  thou- 
sand barrels  of  flour  sent  by  the  Georgianna,  which  arrived 
out  soon  after  the  N.  Biddle,  brought  from  twenty-eight  shil- 
lings sixpence  to  twenty -nine  shillings  ninepence;  the  sak§ 
having  been  made  from  the  26th  September  to  the  19th  Octo- 
ber. By  the  end  of  the  year,  the  operation  of  the  corn  lawa 
was  suspended  in  consequence  of  the  famine. 

The  plaintiffs  also  gave  in  evidence  the  trade  circulars  which 
the  defendants  usually  enclosed  in  their  letters,  and  also  the 
depositions  of  three  witnesses,  Parke,  Harnett  and  Goodwin, 
taken  under  a  commission  issued  to  and  executed  at  Liverpool. 
The  last  was  a  com  broker,  and  the  others  were  corn  fectors, 
doing  business  at  Liverpool.  The  documents  and  testimony 
thus  given  Established  the  following  positions :  That  in  antici- 
pation of  the  passage  of  the  new  corn  law,  a  very  large  and 
unusual  amount  of  foreign  flour  and  breadstufls  had  accumu- 
lated in  the  commercial  ports  of  the  United  Kingdom,  and 
particularly  at  Liverpool,  which,  for  the  most  part,  wa6  held 
in  bond,  in  the  expectation  that  when  the  bill  became  a  law  it 
would  be  admitted  at  a  greatly  reduced  rate  of  duty,  as  was 
the  fact;  that  when  the  law  took  effect,  the  whole  of  the  accu- 
mulation was  discharged  from  bond  by  the  payment  of  the  new 
duty,  and  that  it,  together  with  the  fresh  arrivals,  were  thrown 
upon  the  market ;  that  during  the  same  time,  and  until  after 
the  sale  of  the  plaintiffs'  flour,  the  season  in  England  for  the 
growth  and  harvesting  of  domestic  wheat  had  been  fine,  and 
that  the  crop  promised  a  full  yield ;  that  the  plaintiffs'  flour 
was  sour  and  heated  when  it  arrived  (as  waa  generally  the  case 
with  flour  arriving  at  that  season  of  the  year  from  New  Or- 

The  work  of  destruction  was  fearfully  rapid ;  in  one  or  two  nights  it  was 
complete,  and  a  blooming  crop  was  converted  into  a  noisome  mass  of  putre- 
faction. The  consequences  were  disastrous  in  the  extreme,  not  only  in 
Ireland,  but  in  most  parts  of  Great  Britain."  .  .  M  Often  in  a  single 
night,  or  at  most  in  two  or  three  days,  entire  fields  of  this  crop  became  a 
mass  of  putrefaction,  accompanied  by  a  most  noisome  smell  which  was  felt 
at  a  long  distance  round."— History  of  Bwropt  from  the  FdU  of  AbprittN, 
<§*,  vol.  77,  ck  43. 
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leans),  and  was  not  fit  for  baking,  and  would  have  deteriorated 
by  holding;  that  it  was  sold  at  the  best  price  which  could  be 
obtained  at  the  time  it*was  sold,  and  that  the  sales  were  bona 
fide  and  upon  the  usual  credit;  that  the  defendants,  on  the 
6th  August,  sold  three  thousand  barrels  of  their  own  flour  at 
twenty  shillings  per  barrel ;  that  from  the  time  of  the  passage 
of  the  new  corn  law  until  after  the  sale  of  the  plaintiffs'  flour, 
the  demand  for  flour  from  the  country  was  large,  and  was 
freely' met  by  the  large  holders  of  flour  in  warehouses,  as  well 
as  by  those  holding  the  flour  which  continued  to  arrive  from 
abroad,  and  the  stocks  were  rapidly  reduced  Dy  consumption, 
but  there  were  no  purchasers  of  flour  on  speculation ;  that  after 
the  sale  of  the  plaintiffs'  flour,  and  near  the  middle  of  August, 
the  weather  in  England  became  wet  and  unfavorable  for  the 
harvest,  and  at  the  same  time  the  potatoe  blight  universally  pre- 
vailed, and  that  these  causes  began  to  produce  an  effect  upon 
the  market  for  flour  at  Liverpool  from  the  16th  to  the  20th 
August ;  that  from  the  18th  July,  when  the  N.  Biddle  arrivedi 
to  the  time  of  the  sale  of  the  plaintiffs'  flour,  the  market  price  for 
flour  at  Liverpool  was  nearly  stationary,  but  rather  tended  to 
a  decline ;  that  the  expectation  was  that  prices  would  continue 
low,  and  that  there  was  no  prospect  of  a  rise.  The  witnesses 
all  expressed  the  opinion  that  the  improvement  in  the  flour 
market  after  the  middle  of  August  was  not  owing  to  the  pas- 
sage of  the  new  corn  law,  but  was  principally  attributable  to 
the  potatoe  blight,  and  in  some  measure  to  the  bad  weather 
and  to  a  foreign  demand  for  breadstuffe  which  had  sprung  up, 
and  which  last,  they  said,  was  an  unusual  occurrence.  The 
bad  weather  was  only  temporary,  the  domestic  harvest  of  wheat 
eventually  proving  good. 

The  defendants'  counsel  moved  for  a  nonsuit,  on  the  ground, 
among  others,  that  the  evidence  did  not  establish  that  they  had 
violated  instructions,  nor  that  the  sales  made  by  them  were  not 
the  exercise  of  a  fair  and  honest  judgment  upon  the  condition 
and  prospects  of  the  market.  The  motion  was  denied,  and  the 
defendants'  counsel  excepted.  The  defendants  then  gave  in 
evidence  the  deposition  of  John  King,  their  book-keeper,  cor- 
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roborating,  as  far  as  it  went,  the  depositions  of  the  other  wit- 
nesses, and  again  moved  for  a  nonsuit,  and  excepted  to  the 
decision  by  which  the  motion  was  denied. 

The  judge  submitted  the  case  to  the  jury,  advising  them,  in 
substance,  that  the  questions  for  their  determination  were, 
whether  the  defendants  had  violated  the  instructions  contained 
in  the  letter  of  the  27th  June,  or,  if  they  should  find  against 
the  plaintiffs  on  that  point,  then  whether  they  had  failed,  to 
exercise  that  care  and  diligence  which  a  prudent  consignee, 
acting  on  his  own  account  and  with  the  knowledge  or  informa- 
tion which  the  evidence  showed  they  possessed,  would  have 
exercised.  As  to  the  instructions,  he  advised  them  that  the 
obvious  meaning  of  the  letter  was,  that  the  flour  was  to  be 
withheld  from  the  market  until  the  operation  of  the  new  law 
should  have  produced  its  results  in  view  of  the  effect  produced 
as  well  by  a  reduction  of  the  stock  then  in  bond  by  consump* 
tion,  Ac.,  as  by  the  introduction  of  large  quantities  into  the 
market  by  means  of  the  duty  being  diminished ;  and  he  stated 
to  them  that  the  question  was,  whether  the  defendants  sold 
without  waiting  until  in  the  exercise  of  good  faith  tbey  might 
have  supposed  and  believed,  upon  the  information  which  the 
evidence  showed  they  had,  that  the  operation  of  the  law  had 
produced  its  results  in  the  sense  which  he  had  before  stated ; 
that  if  they  had  so  sold,  the  plaintiffs  were  entitled  to  recover; 
that  i£  in  selling  at  the  time  they  did,  they  sold  before  the 
stock  in  bond  had  been  introduced  into  the  market  and  had 
been  reduced  by  consumption,  &c.,  they  sold  before  they  were 
authorized  to  sell,  and  were  liable  for  the  consequences  of  that 
act  He  also  instructed  them  upon  the  measure  of  damages,  in 
case  they  should  give  a  verdict  for  the  plaintiffs.  The  defend- 
ants' counsel  excepted  to  the  several  propositions  of  the  charge 
so  far  as  they  were  adverse  to  them.  At  the  conclusion  of  the 
charge,  the  judge  submitted  to  the  jury  two  interrogatories  to 
be  answered  by  their  verdict,  viz. :  1.  "  Did  the  defendants 
sell  the  five  thousand  barrels  of  flour  before  the  stock  of  grain 
in  bond  at  the  time  the  law  referred  to  in  the  letter  of  27th 
June  had  been  introduced  into  the  market  and  had  been  reduced 
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by  consumption  ?"  2.  Did  the  defendants,  in  selling  the  floui 
at  the  time  they  did,  fail  to  exercise  that  care  and  diligence 
which  prudent  consignees,  having  the  information  which  the 
defendants  then  had,  and  acting  on  their  own  account,  would 
exercise?  * 

The  jury  answered  each  of  the  questions  in  the  affirmative, 
and  also  gave  their  verdict  generally  in  favor  of  the  plaintiffs, 
assessing  the  damages  at  $7,829.62.  The  judgment  being 
affirmed  at  general  term,  the  defendants  appealed. 

Francis  B.  Cutting,  for  the  appellants. 

James  T.  Brady,  for  the  respondents. 

Dinio,  J.  The  case  turns  very  much  upon  what  is  to  be 
considered  the  true  meaning  of  the  letter  of  June  27, 1848. 
In  that  letter,  the  defendants  expressed  their  desire  that  the 
cargo  of  flour  in  question  should  be  withheld  from  the  market 
until  the  operation  of  the  new  corn  law  should  have  produced 
its  results.  The  direct  effect  of  the  law  was  greatly  to  reduce 
the  duty  upon  wheat  and  flour  imported  into  the  United  King- 
dom. Its  operation  upon  the  owners  of  flour  then  lying  in 
bond  at  the  British  ports,  and  of  such  as  should  thereafter 
arriv$,  would  be  to  give  them  a  more  advantageous  competition 
with  the  holders  of  domestic  flour  by  the  amount  of  reduction 
of  the  duly.  If  they  sold  their  flour  free  of  duty,  or,  in  other 
words,  if  they  paid  the  duty  themselves,  they  could  sell  at  a 
smaller  nominal  price  in  consequence  of  the  reduction  of  the 
duties  and  yet  realize  larger  profits  on  the  sales.  The  price 
of  domestic  flour  must  always  be  a  material  element  in  deter- 
mining the  market  of  the  imported  article,  as  the  two  classes 
of  produce  immediately  come  into  competition  in  the  English 
markets.  The  revenue  duties  may  be  looked  upon  as  parcel 
of  the  expenses  of  the  foreign  shipper  of  flour,  and  are  of  the 
same  character,  so  far  as  this  question  is  concerned,  as  freight 
or  insurance.  It  is  for  his  interest  to  have  them  fixed  at  the 
lowest  rate.    Heaoe  the  plaintiffo  regarded  the  new  law  for  the 
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reduction  of  the  duties  as  a  marked  advantage  in  their  favor, 
which  they  were  desirous  of  realizing  the  benefit  of.  But  they 
saw  also,  what  was  sufficiently  obvious,  that  this  advantage 
might  be  neutralized  at  least,  if  not  more  than  balanced,  by  the 
great  accumulation  of  imported  flour  remaining  in  bond  and 
awaiting  the  new  parliamentary  measure,  which,  in  the  event 
of  its  passage,  would  be  released  at  the  anticipated  low  duties, 
and  thrown  upon  the  market  in  competition  with  their  own 
flour  taken  out  by  the  Nicholas  Biddle,  and  producing  what  is 
termed  a  glut  in  the  market  The  object  of  the  instructions 
of  the  27th  June  plainly  was  to  guard  again**  that  state  of 
things.  The  plaintiffs  said  .to  the  defendants,  in  effect,  we 
desire  to  have  the  benefit  of  the  new  law,  which  we  trust  will 
pass,  but  we  fear  that  if  our  flour  is  sold  when  the  first  intro- 
ductions for  consumption  take  place  immediately  upon  the 
passage  of  the  bill,  we  shall  lose  the  advantage.  We  desire, 
therefore,  that  it  may  be  withheld  from  the  market  until  the 
operation  of  the  new  law  shall  have  produced  its  results;  in 
other  words,  we  wish  to  have  the  benefit  of  the  new  law, 
unqualified  by  the  consequences  of  the  glut  in  the  market 
which  we  foresee  will  take  place  immediately  after  its  passage. 
But  there  were  other  circumstances  which  it  was  foreseen  would 
enter  into  the  state  of  the  market,  the  most  material  of  which 
was  the  approaching  harvest  in  the  United  Kingdom,  which 
must  always  have  a  material  influence  upon  the  price  of  bread- 
stuffe  in  the  market  of  that  country ;  as  it  is  well  known  it  has 
for  the  same  reasons  in  the  markets  of  countries  which  export 
grain.  The  plaintiffs,  therefore,  did  not  direct  the  defendants 
to  withhold  their  flour  from  market  for  any  definite  period, 
which,  if  they  bad  done,  the  defendants  must  have  obeyed  the 
direction  at  their  peril,  nor  did  they  require  that  it  should  be 
kept  out  of  market  until  any  particular  amount  of  diminution 
of  the  stock  released  from  bond  should  have  been  realized ;  but 
they  chose  to  express  their  desire  in  very  general  terms. 
They  wished  their  flour  to  be  held  until  the  operation  of  the 
new  law  should  have  produced  its  results.  This,  of  course, 
cast  upon  the  defendants  the  duty  of  determining,  under  all  the 
Surra.— Vol.  VIL  50 
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circumstances  bearing  upon  the  question,  when  the  period 
referred  to  should  arrive.  This  would  not  depend  wholly  upon 
the  degree  to  which  the  old  stock  of  imported  flour  should 
have  been  reduced,  but  also  ujx>n  the  prospects  of  the  domestic 
crop.  It  was,  no  doubt,  implied  that  the  flour  wap.  not  to  be 
sold  until  the  stock  of  imported  flour  existing  when  the  law 
should  pass  should  have  been  materially  reduced  by  consump- 
tion, though  the  direction  is  not  to  that  effect  i$  terms.  It  is 
recited  as  the  belief  of  the  defendants  that  a  reduction  would 
cause  an  improvement  in  the  market,  as  it  obviously  would,  if 
not  met  by  counteracting  circumstances.  We  are  to  determine, 
therefore,  whether,  upon  the  construction  which  has  been  given 
to  the  letter,  the  defendants  departed  fr>m  the  instructions 
contained  in  it  by  selling  the  flour  on  the  4th  August,  suppos- 
ing it  had  all  been  sold  on  that  day.  The  act  took  effect  as 
a  law  June  30,  and  immediately  all  the  flour  then  in  bond  was 
released  by  the  payment  of  the  reduced  duties;  and  that  sub- 
sequently arriving  was  entered  and  the  duties  at  once  paid. 
The  holders  immediately  became  free  sellers.  The  demand 
from  consumers  was  large,  and  was  freely  met.  These  sales 
were  for  consumption,  not  on  speculation.  They  were,  there- 
fere,  the  kind  of  sales  which  were  referred  co  in  the  plaintiffs7 
instructions.  They  operated  to  reduce  the  stock  in  bond  at 
the  time  the  act  passed ;  but  the  evidence  does  not  furnish  the 
means  of  ascertaining  positively  the  amount  of  such  reduction, 
or  how  far  it  was  balanced  by  fresh  importations;  though  it 
appears  that  the  quantity  on  hand  continued  to  be  large. 
While  this  state  of  things  was  going  on,  the  plaintiffs7  letter 
was  received  on  the  12th  of  July,  and  about  a  week  afterwards, 
on  the  18th,  the  vessel  with  the  flour  arrived.  It  should  be 
remembered  that  when  the  letter  was  written,  it  was  not  known 
in  New  York  that  the  act  had  passed.  In  feet,  it  received  the 
sanction  of  Parliament  on  the  same  day  on  which  the  letter 
was  dated.  The  letter  looked  to  the  passage  of  the  act,  and 
not  to  the  arrival  of  the  flour,  as  the  time  when  the  reduction 
referred  to  would  commence.  So  far  as  the  plaintiffs  know,  it 
might  not  become  a  law  until  after  the  flour  should  have  arrived. 
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Indeed,  they  were  not  certain  that  it  would  become  a  law  at 
any  time.  What  they  chose  to  forbid  (if  the  letter  is  to  be 
looked  upon  as  peremptory)  was,  that  their  flour  should 
be  thrown  upon  the  market  in  competition  with  the  mass 
which  would  be  on  sale  immediately  upon  the  passage  of  the 
act  Now,  the  sals  of  the  first  parcel  of  the  flour  was  made 
five  weeks  after  that  point  of  time,  during  all  of  which  interval 
sales  were  being  constantly  made  for  consumption.  In  the 
opinion  of  the  Superior  Court  at  general  term,  the  letter  is 
construed  as  though  the  defendants  were  forbidden  to  sell  until 
the  stock  of  flour  should  be  reduced,  by  consumption,  after  the 
arrival  of  the  Nicholas  Biddle;  and  it  is  reasoned  that  as  it 
was  sold  soon  after  that  time,  it  was  not  withheld  from  market 
for  any  period.  The  charge,  I  think,  contains  the  same  idea 
as  to  the  construction  of  the  letter.  But,  upon  that  construc- 
tion, the  defendants  would  be  obliged  to  withhold  the  flour 
from  market,  though,  when  it  arrived,  the  effect  of  the  law  had 
been  fully  ascertained.  The  meaning  of  the  letter  plainly  is, 
that  the  plaintiffs  did  not  wish  the  flour  sold  during  the  exist- 
ence of  the  glut  which  it  was  anticipated  would  prevail  upon 
the  passage  of  the  act.  In  my  opinion,  the  defendants  were 
not,  on  the  4th  of  August,  restrained  from  selling  the  flour  by 
the  instructions  contained  in  the  plaintiffs'  letter.  The  market 
had  been  working  for  five  weeks  under  the  influence  of  the 
law.  The  letter  had  fixed  no  period  for  the  continuance  of  the 
experiment,  and  the  defendants  were  left  to  determine  whether 
the  time  had  arrived  when  it  would  be  for  the  plaintiffs7  inter* 
est  to  have  the  property  disposed  o£  in  the  view  of  all  the 
circumstances  of  the  case.  They  were,  nevertheless,  bound  to 
the  exercise  of  good  faith  and  of  the  prudence  and  skill  which 
agents  to  whom  the  property  of  others  is  intrusted  are  always 
obliged  to  employ ;  and  that  was  the  extent  of  their  obligation. 
That  this  view  is  correct,  is  apparent  from  the  plaintiffs'  own 
letter  of  July  81.  This  was  written,  it  will  be  remembered, 
four  days  before  the  first  parcel  of  flour  was  sold.  In  that 
communication,  the  plaintiffs  say :  "  We  suppose  that  ere  this 
the  crop  of  wheat  has  been  ascertained  as  to  its  probable  yield, 

# 
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and  the  grain  and  flour  conformed  to  such,  result :  we  therefore 
ask  you  to  exercise  your  discretion  in  effecting  Bales  for  us.* 
As  this  letter  was  not  received  until  after  the  last  sales  of  flour, 
it  cannot  be  used  to  dispense  with  any  instructions  binding 
upon  the  defendants  when  the  sales  were  made ;  but  it  affords 
evidence  that  the  plaintiffs  considered  that  the  result  of  the 
English  harvest  was  a  material  element  in  determining  when 
the  market  would  have  attained  the  equilibrium  which  it  was 
supposed  would  be  temporarily  disturbed  by  the  large  entries 
for  consumption  immediately  upon  the  passage  of  the  act. 
This  was  precisely  the  view  which  the  defendants  appear  to  have 
taken  of  the  case  when  they  made  the  sales.  The  grain  circu- 
lar of  the  3d  of  August,  which  the  plaintiffs  gave  in  evidence, 
described  the  harvest  as  progressing  favorably  and  the  weather 
as  remarkably  fine.  Then  it  was  proved  affirmatively,  on  the 
part  of  the  defendants,  that  no  improvement  in  the  price  of 
flour  resulted  from  the  passage  of  the  corn  law  at  any  time 
during  the  year  1846. 

Upon  the  question  whether  the  defendants  had  violated  their 
instructions,  the  burden  of  proof  was  upon  the  plaintiffs.  AH 
the  material  testimony  bearing  upon  the  subject  was  produced 
by  them.  There  was  no  question  of  credibility  to  be  deter- 
mined by  the  jury,  for  the  evidence  was  not  in  any  respect 
contradictory.  Thinking,  as  I  do,  that  there  was  no  evidence 
tending  to  show  that  the  defendants  sold  the  plaintiffs'  flour 
prior  to  the  time  when  the  operation  of  the  new  corn  law  bad 
produced  its  results,  so  far  as  those  results  affected  the  price 
of  flour,  I  think  the  judge  erred  in  submitting  it  to  the  jury  to 
determine  whether  there  had  been  a  breach  of  instructions. 

Upon  the*  second  question,  whether,  laying  out  of  view  the 
alleged  instructions,  there  was  evidence  upon  which  the  defend- 
ants could  be  charged  with  a  breach  of  duty  in  selling  the  flour 
at  the  time  they  did,  and  for  the  price  which  was  obtained,  I 
think  there  was  an  equal  defect  in  the  evidence.  In  the  first 
place,  it  was  proved  that  all  the  large  holders  of  flour  were 
freely  selling  at  the  price  which  then  prevailed,  and  that  the 
defendants  themselves  were  among  the  sellers.    On  the  6th  of 
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August  they  sold  three  thousand  barrels  of  their  own  flour  at  a 
less  price  than  that  which  they  obtained  for  the  plaintiffi'.  It 
was  shown  that  all  the  indications  were  in  favor  of  an  abun- 
dant domestic  harvest,  and  that  no  immediate  improvement  in 
prices  was  looked  for  among  the  dealers  in  breadstuff  in  that 
market:  the  prices  obtained  were  the  market  prices  prevailing 
at  the  time  of  the  sales,  and  for  some  time  afterwards.  The 
plaintiffs'  flour  was  a  damaged  article,  and  liable  to  further  de- 
preciation if  kept  on  hand.  The  subsequent  extraordinary  rise 
was  owing  to  causes  wholly  exceptional  in  their  character,  which 
were  not  so  far  developed  when  the  sales  took  place  as  at  all  to 
influence  the  market,  and  could  not  have  been  anticipated  with 
any  degree  of  sagacity.  In  looking  at  the  case  after  the  event, 
we  can  see  that,  if  the  defendants  had  refrained  from  selling,  the 
adventure  would  have  resulted  quite  differently  as* regards  the 
plaintiffs.  They  would  have  realized  large  gains,  instead  of 
having  suffered  a  loss,  but  it  would  not  have  been  owing  in 
any  degree  to  the  corn  law. 

It  seems  plain  to  me  that  there  was  not  the  slightest  reason 
on  the  evidence  to  impute  blame  to  the  defendants,  and  that 
there  was  nothing  for  the  jury  to  deliberate  upon.  If  these 
views  prevail  with  my  brethren,  the  judgment  must  be  reversed 
and  a  new  trial  ordered. 

All  the  judges  concurring, 

Judgment  reversed,  and  new  trial  ordered. 


Bailee  v.  Higgins. 


On  a  written  contract  to  "  deliver  25,000  pale  brick  for  $3  per  M,  and 
50,000  hard  brick  at  $4  per  M,  cash,"  the  delivery,  or  readiness  and  offer 
to  deliver  the  entire  quantity,  is  a  condition  precedent  to  payment 

Parol  evidence  is  inadmissible  to  show  that  the  parties  intended  that  pay- 
ment should  be  made  for  each  parcel  of  the  brick,  as  they  should  be 
dattteted. 
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Appeal  from  the  Supreme  Court.  Action  to  recover  for 
brick  sold  and  delivered.  The  trial  was  before  a  referee,  who 
received  parol  evidence  of  a  contract  for  the  sale  of  the  brick. 
It  subsequently  appearing  that  the  contract  was  put  in  writing, 
the  defendant  moved  that  the  parol  evidence  of  its  tenor  should 
be  stricken  out.  To  the  referee's  refusal  to  strike  out  the  evi- 
dence, and  to  his  refusal  to  nonsuifthe  plaintiff  the  defendant 
took  exceptions.  The  referee,  in  his  finding  of  facts,  found,  in 
accordance  with  the  parol  evidence,  that  the  defendant  agreed 
to  pay  for  the  brick  as  fast  as  delivered.  Judgment  for  the 
plaintiff,  upon  his  report,  having  been  affirmed  at  general  term, 
in  the  third  district,  the  defendant  appealed  to  this  court. 

Rmoett  A.  Parmenter,  for  the  appellant 

John  B.  Bronk,  for  the  respondent 

Welles,  J.  On  the  trial  before  the  referee,  the  plaintiff 
gave  evidence  tending  to  show  that,  by  the  contract  between 
him  and  the  defendant  for  the  sale  and  delivery  of  the  brick 
in  question  by  the  former  to  the  latter,  the  brick  was  to  be 
paid  fbr  as  they  were  delivered.  It  also  appeared,  on  the  part 
of  the  plaintiff  that,  at  the  close  of  the  conversation  between 
the  parties  by  which  the  contract  was  negotiated,  the  plaintiff 
wrote  something  on  a  piece  of  paper  and  handed  it  to  the 
defendant,  upon  which  the  parties  separated.  None  of  the 
plaintiff's  witnesses  were  able  to  state  what  the  writing  con- 
tained. The  defendant  produced  and  identified  the  paper, 
which  turned  out  to  be  as  follows :  "  I  will  deliver  John  Hig- 
gins 25,000  pale  brick,  on  the  dock  at  East  Troy,  for  $3  per 
M,  and  50,000  hard  brick,  at  the  same  place,  at  $4  per  M, . 
cash.  E.  W.  Baker,  Coxsackie."  This,  I  think,  was  a  valid 
agreement,  and  must  be  deemed  and  taken  as  the  agreement 
then  made  between  the  parties  in  relation  to  the  brick,  and 
under  which  a  part  was  afterwards  delivered. 

Not  long  after  this  agreement,  the  plaintiff  delivered  to  the 
defendant,  at  Troy,  under  the  written  contract,  a  cargo  or  brick, 
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consisting  of  10,500  hard  and  10,600  pale  bricks,  and  demanded 
payment  for  that  quantity,  which  the  defendant  refused  until 
the  whole  was  delivered.  This,  I  think,  he  had  a  right  to  do. 
The  contract  was  entire,  to  deliver  76,000  bricks;  and  the 
plaintiff  was  not  entitled  to  pay  for  any  part  until  the  whole 
was  delivered,  or  until  he  was  ready  and  offered  to  deliver  the 
balance,  which  the  plaintiff  has  not  done.  The  action  was 
brought  for  the  contract  price  of  the  21,000  bricks  delivered; 
and  the.  referee  found,  contrary  to  the  legal  import  of  the  writ- 
ten agreement,  that  the  brick  was  payable  on  delivery,  m  die 
same  should  be  delivered.  For  this  error  tie  judgment  should 
be  reversed,  and  a  new  trial  diseetod  in  the  court  below,  with 
costs  to  abide  the  event* 

Seldzet,  Clebke,  and  Wright,  Js.,  dissented ;  all  the  other 
judges  concurring, 

Judgment  reversed,  and  new  trial  ordered. 


Gardner  v.  Culbk. 


/ 

Matter  in  abatement,  ft.  g.t  the  pendency  pf  a  former  suit  for  the  same  cause 
of  action,  is  properly  joined  in  the  same  answer  with  a  defence  in  bar. 

Sweet  v.  TutUe  (4  Kern.,  4t>5),  In  this  respect  reaffirmed. 

Where  the  case  goes  to  the  jury  upon  both  defences,  it  is  the  duty  of  the 
judge  to  require  a  separate  verdict  upon  them. 

Whether  the  pendency  of  an  action  by  the  original  owner  of  a  claim  is 
pleadable  in  abatement  to  the  prosecution  of  a  suit  for  the  same  cause 
of  action  by  an  assignee  thereof  subsequent  to  the  commencement  of  the 
first  action,  Query,  per  Seldmc,  J. 

That  the  defendant  was  arrested  upon  a  capku,  at  the  suit  of  the  assignor, 
is  not  a  good  plea  of «  former  action  pending  for  the  same  cause;  and  it 
not  appearing  that  a  declaration  was  filed  or  served,  the  pleading  is  not 
helped  by  the  averment  that  the  capias  was  for  the  same  identical 
cause  of  action. 

A  party  under  contract  to  deliver  articles  by  the  wagon-load,  and  entitled 
to  pay  for  each  wagon-load  as  delivered,  does  not  waive  that  right,  but 
may  treat  the  contract  as  broken  by  a  single  failure  to  make  payment 
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upon  tender  of  delivery,  although  he  has  repeatedly  delivered  loads 
without  payment,  and  has  given  the  other  party  no  notice  of  his  inten- 
tion to  insist  upon  immediate  payment  thereafter. 

Appeal  from  the  Supreme  Court.  Action  by  the  assignee 
of  one  Adison  Gardner  for  damages  from  the  non -performance 
of  a  contract  to  sell  and  deliver  a  thousand  bushels  of  barley, 
at  forty-four  cents  per  bushel.  The  barley  was  to  be  delivered 
at  the  storehouse  of  one  Ihinham,  who  was  Gardner's  agent  for 
the  purpose  of  receiving  and  paying  for  the  same,  and  was  to 
be  paid  for  as  fast  as  it  should  be  delivered. 

The  defendant's  answer  set  up,  among  other  things,  the 
delivery  of  a  portion  of  the  barley,  and  that  the  defendant  had 
always  been  willing  and  ready  to  deliver  the  residue,  according 
to  the  terms  of  the  contract;  but  that  Gardner  was  not  ready 
or  willing  to  receive  or  pay  for  the  same,  according  to  the 
terms  of  the  contract  The  evidence  upon  this  point,  and  the 
decisions  of  the  judge  at  circuit  founded  thereon,  are  sufficiently 
stated  in  the  following  opinion. 

For  a  further  answer,  the  defendant  averred  that,  in  Novem- 
ber, 1847,  Adison  Gardner,  then  being  the  sole  person  in  interest 
in  the  contract  and  damages  which  are  the  subject  of  this  suit, 
commenced  an  action  in  the  Supreme  Court  against  the  defend- 
ant by  writ  of  capias  ad  respondendum,  commanding  the  sheriff 
to  have  the  body  of  the  defendant  before,  &c,  at,  Ace,  to 
answer,  &c.,  in  a  plea  therein  mentioned ;  that  the  defendant 
was  taken  and  held  to  answer;  "and  that,  by  said  writ  and 
taking  of  the  said  Perkins  Clark  as  aforesaid,  a  former  suit  and 
action  at  law  was  commenced  by  the  said  Adison  against  the 
said  defendant  for  and  upon  the  same  identical  cause  of  action 
in  this  present  action  mentioned,  and  that  the  said  former  action 
is  pending  and  not  discontinued"  Upon  the  trial  the  defend- 
ant offered  proof  in  respect  to  such  former  action,  making  his 
offer  in  the  same  terms  precisely  as  those  of  the  answer.  The 
judge,  upon  the  objection  of  the  plaintiff  rejected  the  evidence, 
holding  that  such  former  action  was  no  defence,  and  that  the 
defendant,  having  interposed  a  defence  on  the  merits>  waived 
his  defence  of  the  former  action  pending,  and  could  not  prove 
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his  offer.  The  defendant  took  an  exception.  The  charge,  and 
exceptions  thereto  are  sufficiently  stated  in  the  following 
opinion.  The  jury  found  a  verdict  for  the  plaintiff,  and  the 
judgment  entered  thereon  having  been  affirmed  at  general 
term  in  the  fifth  district,  the  defendant  appealed  to  this  court. 

Francis  Kernan,  for  the  appellant 

Samuel  Bcardsley,  for  the  respondent. 

Selden,  J.  It  is  quite  certain  that  the  judge  at  the  circuit 
erred  in  supposing  that,  by  including  a  defence  upon  the  merits 
in  the  same  answer  with  the  defence  of  a  former  suit  pending 
for  the  same  cause  of  action,  the  defendant  had  waived  the 
latter  defence.  A  doubt  at  one  time  existed,  whether  the  Code 
had  abrogated  the  rule  of  the  common  law  which  required 
matters  in  abatement  to  be  first  pleaded  and  disposed  of  before 
pleading  in  bar  to  the  action ;'  and  there  were,  in  the  Supreme 
Court,  conflicting  decisions  upon  the  subject  The  question, 
however,  came  before  this  court  in  the  case  of  Sweet  v.  TuUk 
(4  Kern.,  465),  where  it  was  held  that  the  Code  provided  for 
but  a  single  answer,  in  which  the  defendant  is  required  to 
include  every  defence  upon  which  he  relies  to  defeat  the  action. 
This  decision  must  be  considered  as  settling  the  question.  The 
only  serious  inconvenience  suggested  as  likely  to  result  from 
this  construction  of  the  Code  is,  that  when  an  answer  embraces 
both  a  defence  in  abatement  and  in  bar,  if  the  jury  find  a 
general  verdict,  it  will  be  impossible  to  determine  whether  the 
judgment  rendered  upon  the  verdict  should  operate  as  a  bar 
to  another  suit  for  the  same  cause  of  action  or  not  It  would, 
however,  be  the  duty  of  the  judge  at  the  circuit,  in  such  a  case, 
to  distinguish  between  the  several  defences  in  submitting  the 
cause  to  the  jury,  and  require  them  to  find  separately  upon 
them.  In  that  way,  it  is  probable  that  the  confusion  which 
might  otherwise  result  may,  in  most  cases,  be  avoided.^  At  all 
events,  the  Code  admits,  I  think,  of  no  other  construction. 

The  judge,  therefore,  was  not  justified  in  rejecting  the  evi- 
dence offered  at  the  trial  to  show  the  pendency  of  a  former  suit 
Smith.— Vol.  VII.  51 
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for  the  same  cause  of  action,  upon  the  ground  that  this  branch 
of  the  defence  had  been  waived  by  including  in  the  answer  a 
defence  upon  the  merits.  I£  iowever,  for  any  other  reason, 
the  evidence  was  inadmissible,  its  exclusion  should  be  sus- 
tained. The  judge  gave  another  reason  for  rejecting  it,  viz. 
that  "  such  former  action  pending  was  no  defence  to  this 
action." 

It  is  argued,  in  support  of  this  ground  for  excluding  the 
evidence,  that,  although  the  pendency  of  the  suit  commenced 
by  Adison  Gardner  would  have  been  a  good  answer  to  another 
suit  brought  by  him  while  he  continued  to  own  the  demand, 
it  is,  nevertheless,  no  answer  to  a  suit  brought  in  the  name  of 
the  assignee  after  the  assignment  to  her.  This  would,  I  think, 
be  a  question  of  some  difficulty,  if  it  were  really  presented. 
But,'  in  the  view  I  take  of  the  case,  it  does  not  become  neces- 
sary to  pass  upon  it 

The  extent  of  the  allegation  in  the  answer  on  the  subject 
of  a  prior  suit  is,  that  a  capias  ad  respondendum  was  issued  u  in 
a  plea  therein  mentioned,"  and  that  the  defendant  was  arrested 
upon  the  writ  and  held  to  answer  "  in  a  plea  as  aforesaid,"  and 
that  by  this  writ  and  taking  a  former  suit  at  law  was  com- 
menced for  "  the  same  identical  cause  of  action,"  &c. 

Now,  it  is  clear  that  these  allegations  do  not  make  out  the 
pendency  of  such  a  suit  as  would  be  any  defence  to  this  action, 
were  it  brought  in  the  name  of  Adison  Gardner  himself 
Under  our  former  system  of  practice,  the  cause  of  action  could 
not  be  determined  from  the  capias  ad  respondendum  alone. 
Even  if  the  capias  contained  what  was  called  an  ex  eUam 
clause,  that  is,  a  clause  stating  in  general  terms  the  nature  and 
form  of  the  action  intended,  still  the  only  consequence  of 
declaring  in  any  other  form,  and  for  any  other  cause  of  action, 
was,  that  the  plaintiff  thereby  waived  all  right  to  bail  in  the 
action,  if  bail  would  otherwise  have  been  required.  But  the 
allegation  here  is,  simply,  that  the  defendant  was  held  to  answer 
in  a  plea  mentioned  in  the  writ  For  aught  that  appears,  the 
capias  issued  was  the  ordinary  writ  requiring  the  defendant  to 
wuwer  in  a  plea  of  trespass  only;  in  which  case,  the  plaintiff 


ALBANY,  JUNE,  1860.  403 

Gardner  v.  Clark. 

was  at  entire  liberty  to  declare  in  such  form  and  for  such  cause 
of  action  as  he  might  see  fit  Until  a  declaration  was  filed  or 
served,  therefore,  it  was  impbssible,  in  a  feuit  commenced  by 
capias,  to  ascertain  what  the  real  cause  of  action  would  ulti- 
mately be.  The  allegation  that  the  suit  was  for  "  the  same 
identical  cause  of  action,"  is  not  supported  by  the  facts  upon 
which  it  is  predicated,  and  adds  nothing  whatever  to  the  force 
of  the  previous  averments.  The  answer  in  question,  therefore, 
so  far  as  it  sets  up  the  pendency  of  a  former  action  by  the  same 
cause,  is  palpably  defective,  and,  if  demurred  to,  must  have 
been  held  entirely  insufficient  to  abate  the  suit 

The  offer  made  at  the  trial  was  simply  to  prove  the  facts 
stated  in  the  answer.  The  defendant,  in  making  the  offer, 
quoted  the  language  of  the  answer,  as  embracing  the  precise 
facts  which  he  intended  to  prove.  The  inference  plainly  is, 
that  this  was  all  the  evidence  which  he  was  prepared  to  give 
on  the  subject;  and  as  these  facts,  if  proved,  would  obviously 
have  fallen  quite  short  of  making  out  any  legal  defence,  the 
judge  was  right  in  rejecting  the  evidence  as  wholly  immate- 
rial. 

An  exception  was  taken  to  that  part  of  the  charge  to  the 
jury,  in  which  the  latter  was  told  that,  assuming  that  the 
defendant  was  entitled  to  demand  payment  for  each  load  of 
barley  upon  its  delivery,  yet  if  he  delivered  several  loads 
without  requiring  payment,  "it  was,  in  law,  a  waiver  of  the 
condition  of  the  payment  for  each  load  as  delivered,  and  credit 
was  thereby  given  to  Gardner  for  the  barley  so  delivered." 
This  portion  of  the  charge  is  somewhat  equivocal,  and  its  accu- 
racy depends  upon  the  interpretation  which  is  given  to  it  K 
it  meant  that  the  defendant  could  no  longer  insist  upon  the 
condition  in  respect  to  the  barley  which  had  been  delivered, 
it  is  simply  a  self-evident  proposition.  If,  on  the  other  hand, 
it  means  that,  by  delivering  several  loads  without  insisting 
upon  payment,  the  defendant  had  waived  the  condition  as  to 
the  barley  still  to  be  delivered,  so  that  upon  the  delivery  of  a 
subsequent  load  he  could  no  longer  insist  upon  payment  for 
•uch  load,  it  was,  I  think,  clearly  erroneous,    I  am  inclined, 
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boweve*,  to  think  thai  neither  of  these  is  the  true  interpreta- 
tion ;  but  that  what  the  judge  intended  to  say,  and  what  the 
jury  must  have  understood  him  to  say,  was,  that  the  defend- 
ant could  not  insist  upon  payment  for  the  barley  which  had 
been  delivered,  as  a  condition  precedent  to  the  delivery  of  the 
residue.  If  this  is  the  true  meaning  of  the  language  used  in 
this  portion  of  the  charge,  it  was,  in  my  judgment,  obviously 
right 

But  the  judge-carried  his  views  as  to  the  effect  of  thr  defend- 
ant's act  in  waiving  the  condition  as  to  several  of  the  loads  to 
still  greater  and,  as  I  think,  erroneous  lengths,  in  the  subse- 
quent parts  of  his  charge.  Ife  was  requested  by  the  counsel 
to  charge,  that,  "  although  the  defendant  had  not  required 
payment  for  each  load  so  delivered,  so  far  as  the  same  had 
been  delivered,  yet  the  defendant  had  a  right  at  any  time,  upon 
being  ready  to  deliver  a  load  and  offering  so  to  do,  to  demand 
payment  for  such  load,  and  that,  upon  non-compliance  by  the 
plaintiff  the  contract  was  broken  on  his  part."  This  request 
was  refused  by  the  judge,  and  the  ground  of  this  refusal  is 
shown  by  his  proceeding  to  charge  that,  "  if  the  said  defendant 
intended  to  require  payment  for  each  load  as  delivered,  for  the 
barley  thereafter  to  be  delivered,  and  thus  change  the  practice 
which  he  had  begun  with,  he  should  have  given  Gardner  rea- 
sonable notice  that  he  intended  to  make  such  change,  and  should 
make  demand  of  payment  in  such,  manner  that  it  could  have 
reasonably  been  complied  with  on  the  part  of  Gardner." 

It  is  impossible,  I  think,  to  sustain  the  position  here  taken 
by  the  judge.  Upon  what  principle  the  omission  by  the 
defendant  to  insist  upon  his  right  to  payment  as  to  some  of  the 
loads  of  barley  delivered  can  operate  as  a  waiver  of  his  right 
as  to  the  residue,  I  am  unable  to  perceive;  There  would,  per- 
haps,  be  a  legal  difficulty  in  the  way  of  its  having  this  effect, 
even  if  so  intended.'  A  waiver,  like  a  gift,  can  only  operate 
in  presenti.  When  intended  to  operate  infuturo,  it  is  at  most 
only  an  agreement  to  waive,  which,  it  would  seem,  musty  like 
all  other  agreements,  have  a  consideration.  But,  conceding 
that  the  defendant  might*  without  any  consideration,  have 
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bound  himself,  by  agreeing  in  advance  to  waive  his  right  to 
require  payment  for  any  portion  of  the  barley  when  it  should 
be  delivered :  how  can  the  mere  waiver  of  such  right,  as  to  one 
or  more  loads,  amount  to  such  an  agreement?  It  could,  at 
most,  only  afford  some  slight  evidence  that  the  defendant  did 
not  intend  to  insist  upon  payment  in  hand  for  the  subsequent 
loads ;  but  would  this  unexpressed  intention,  even  if  enter- 
tained, be  obligatory  upon  him?  I  think  not  The  contract 
bound  Gardner  to  have  the  money  ready,  at  all  times,  at  'the 
place  of  delivery,  to  pay  for  each  load  as  it  should  arrive ;  and 
although  he  might  have  some  reason  to*  suppose,  from  the 
delivery  of  several  loads  without  requiring  payment,  that  the 
defendant  did  not  intend  to  insist  upon  payment  in  hand  for 
the  subsequent  loads,  yet  this  mere  supposition  could  not 
release  him  from  the  positive  obligation  of  his  contract. 

But  it  was  said  upon  the  argument,  that  there  was  no  evi- 
dence in  the  case  to  which  the  charge  which  the  judge  was 
requested  to  make  could  properly  apply ;  and,  hence,  the  judge 
was  justified  in  his  refusal,  even  if  the  principle  embodied  in 
the  request  is  regarded  as  correct  It  is  true  that  a  judge  is 
not  bound  to  charge  upon  a  mere  abstract  proposition,  not 
necessarily  involved  in  the  case.  If,  therefore,  there  was  no 
evidence  tending  to  show  that  Gardner  had  ever  neglected  or 
refused  to  pay  for  a  load  of  barley  which  the  defendant  had 
actually  offered  and  was  then  ready  to  deliver,  the  judge  would 
have  been  under  no  obligation  to  instruct  the  jury  as  requested 
by  the  defendant's  counsel.  But  such  evidence  is,  I  think, 
clearly  to  be  found  in  the  testimony  of  the  defendant  He 
says:  "I  went  with  one  load,  and  stopped  and  went  to  Dun- 
ham's, and  asked  for  my  pay  of  Dunham;  Dunham  said  he 
had  nothing  to  pay  with,  and  I  then  went  and  sold  the  barley 
to  Mr.  Crouse."  If  this  means  that,  when  he  called  upon  Mr. 
Dunham  at  this  time,  he  had  a  load  of  barley  there,  which  he 
was  ready  to  deliver  upon  receiving  payment  for  that  load,  and 
that  all  that  he  asked  for  was  payment  for  the  load  he  then 
had,  it  makes  out  the  case  contemplated  in  the  request  of  the 
defendant's  counsel.    Whether  this  is  the  meaning  of  this 
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portion  of  the  testimony,  was  clearly  a  question  for  the  jury. 
My  conclusion,  therefore,  is,  that  the  judge  erred  in  refusing  to 
charge  as  requested,  and  that  for  this  error  the  judgment 
should  %e  reversed,  and  there  should  be  a  new  trial  with  costs 
to  abide  the  event 

Com8tock,  Ch.  J.,  Davies,  Clerke,  Wright  and  Welles, 
Js.,  concurred ;  Denio  and  Bacon,  Js.,  took  no  part  in  the 
case. 

Judgment  reversed,  arid  new  trial  ordered. 


Eobinson,  Eeoeiver,  &cn  v.  The,  Bank  of  Attica. 

Associations  organized  under  the  general  banking  law  are  within  the  pro- 
visions (1  R.  S.,  603,  §  4)  prohibiting  any  incorporated  company  from 
making  any  transfer  or  assignment  in  contemplation  of  insolvency. 

They  are  not  excluded  by  the  exception  (1  R.  8.,  605,  §  11),  because,  though 
moneyed  corporations,  they  are,  by  the  construction  of  the  act  authoris- 
ing their  creation,  not  subject  to  the  "  regulations  to  prevent  the  insolvency 
of  moneyed  corporations,"  otherwise  than  as  some  of  those  regulations 
are  expressly  adopted  and  applied. 

The  payment  of  a  debt  to  a  bona  fide  creditor  is  prohibited  by  the  statute, 
equally  with  a  general  transfer  of  property  or  an  assignment  in  trust  foi 
creditors. 

A  transfer  is  in  contemplation  of  insolvency,  as  well  where  the  insolvency 
actually  exists  as  where  it  is  anticipated. 

A  dictum  to  the  contrary,  in  Haockm  v.  Bishop  (3  Wend.,  17),  disapproved. 

Appeal  from  the  Superior  Court  of  the  city  of  Buffalo. 
Action  by  the  receiver  of  the  Hollister  Bank  of  Buflalo,  an 
insolvent  corporation,  organized  under  the  general  banking 
law,  to  recover  the  value  of  certain  promissory  notes  transferred 
to  the  defendant  by  the  Hollister  Bank.  On  the  trial  before 
the  court,  without  jury,  these  facts  were  found:  On  the  28th 
of  August,  1857,  the  Hollister  Bank  procured  two  drafts  to  be 
drawn  upon  it,  payable  September  8, 1867,  and  September  5, 
1867,  and,  after  certifying  the  drafts  to  be  good,  procured. 
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through  the  agency  of  the  accommodation  drawer,  a  loan  of 
$5,000,  upon  the  security  of  such  drafts,  from  the  defendant* 
which  was  also  a  banking  association,  organized  under  the 
general  banking  law,  and  doing  business  in  the  city  of  Buffalo. 
The  defendant  had  no  knowledge  that  the  loan  was  procured 
for  the  benefit  of  the  Hollister  Bank.  On  Saturday,  the  29th 
day  of  August,  1857,  the  Hollister  Bank  was  insolvent,  and  did 
not  resume  business  after  that  day.  On  Sunday  morning,  the 
Hollister  Bank  delivered  to  the  drawer  of  the  drafts  before 
mentioned  six  promissory  notes,  which  had  been  discounted  by 
it,  and  none  of  which  had  arrived  at  maturity,  and  also  $40.53 
in  cash,  making,  in  the  aggregate,  the  value  of  $5,000 — the 
drawer  undertaking  therewith  to  retire  the  checks  upon  which 
he  had  procured  the  loan  from  the  Bank  of  Attica.  On  Mon- 
day morning  he  took  the  money  and  notes  to  the  Bank  of 
Attica,  which,  after  holding  them  for  the  purpose  of  examina- 
tion, on  the  next  morning,  September  1,  1857,  accepted  th« 
notes  and  money,  and  surrendered  the  checks  to  the  drawer,  by 
whom  they  were  cauceled.  The  Bank  of  Attica,  when  it  took 
the  notes  and  money,  had  notice,  sufficient  to  put  it  upon 
inquiry,  that  they  belonged  to  the  Hollister  Bank*  It  also 
had  notice,  on  the  81st  day  of  August,  1857,  that  the  Hollister 
Bank  was  insolvent,  and  would  not  resume  business.  Proceed* 
ings  were  instituted  on  the  1st  September,  1857,  for  the  appoint* 
ment  of  a  receiver,  &c.,  and  on  the  next  day  an  injunction 
was  issued,  restraining  the  Hollister  Bank  from  transacting 
any  further  business,  &c.  The  plaintiff  had  judgment,  which 
having  been  reversed,  on  appeal,  at  general  term,  the  plaintiff 
appealed  to  this  court 

John  L.  TaUotty  for  the  appellant 

John  0ansony  for  the  respondent 

Welles,  J.  The  Revised  Statutes  provide  that  it  shall  not 
be  lawful  for  any  incorporated  company  to  make  any  transfer 
or  assignment,  in  contemplation  of  the  insolvency  of  such 
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company,  to  any  person  or  persons  whatever;  and  declare  that 
every  such  transfer  and  assignment  shall  be  utterly  void.  (1 
R.  S.,  608,  §  4.)  This  section  belongs  to  title  4  of  chapter  18 
of  part  first,  and  in  terms  embraces  the  present  case.  The 
notes  and  money  mentioned  in  the  finding  of  facts  by  the  court 
below,  amounting  to  $5,000.01,  were  transferred  by  the  Hol- 
lister  Bank  to  the  Bank  of  Attica,  the  defendant,  in  anticipa- 
tion of  the  insolvency  of  the  former,  and  by  the  statute  refer- 
red to  the  transfer  was  utterly  void,  provided  the  Hollister 
Bank  was  an  incorporated  company  and  subject  to  the  section 
and  title  of  the  Revised  Statutes  referred  to. 

The  11th  section  of  the  same  title  is  as  follows :  "  The  pro- 
visions of  this  title  shall  not  apply  to  any  incorporated  library 
or  religious  society ;  nor  to  any  moneyed  corporation  which 
shall  have  been  or  sh^U  be  created,  or  whose  charter  shall  bfe 
renewed  or  extended  after  the  1st  day  of  January,  1828,  and 
which  shall  he  subject  to  the  provisions  of  the  2d  title  of  this  chap* 
ter"  The  Hollister  Bank  was  an  association  for  banking  pur- 
poses, formed  under  the  act  of  1888,  entitled,  "an  act  to 
authorize  the  business  of  banking." 

Although  the  question,  Whether  the  legislature  which  enacted 
the  last  mentioned  statute  intended  to  invest  the  banking  asso- 
ciations to  be  formed  under  it  with  the  attributes  and  qualities 
of  corporations,  has  been  gravely  doubted  by  able  jurists,  that 
question  should  now  be  considered  at  rest  in  consequence  of 
the  repeated  decisions  of  the  courts  holding  that  they  are  cor- 
porations. (The  People  v.  Supervisors  of  Niagara  county,  4  Hill, 
20;  WUloughby  v.  Oomstock,  8  Id,  889;  The  People,  ex  rd 
The  Bank  of  Watertovm,  v.  Assessors  of  Watertown,  1  Id.,  616 ; 
Leavitt  v.  Blatchford,  5  Barb.  S.  C.  R.,  9.  and  cases  there 
cited;  S.  C.  on  appeal,  17  N.  Y.  R.,  521 ;  (fillet,  receiver,  Jtc^ 
v.  Moody,  8  Comst,  479 ;  Guyler  v.  Sanford,  8  Barb.  S.  C.  R^ 
225.)  After  such  a  long  course  of  adjudication  on  the  subject, 
it  would  not  be  profitable  to  examine  the  question  upon  the 
act  of  1888  as  an  original  one.  The  4th  section  of  title  4, 
above  referred  to,  uses  the  expression  "incorporated  company." 
If  the  associations  formed  under  the  general  banking  law  are 
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corporations,  no  argument  is  necessary  to  prove  that  they  are 
incorporated  companies. 

It  only  remains  to  consider  whether  the  4th  section,  before 
mentioned,  applies  to  these  banking  associations.  That  depends . 
upon  whether  they  are  moneyed  corporations,  subject  to  the 
2d  title  of  the  chapter  referred  to.  If  they  are,  then  the  said 
4th  section  does  not  apply  to  them.  The  language  of  the  11th 
section  implies  that  there  was,  or  might  be,  a  class  of  moneyed 
corporations  which  would  not  be  subject  to  the  said  2d  title. 
That  such  associations  are  moneyed  corporations  does  not, 
therefore,  prove  that  they  are  subject  to  the  provisions  of  the 
2d  title.  That  they  are  moneyed  corporation)?,  is  as  well  settled 
as  that  they  are  corporations  at  all.  Indeed,  if  they  are  corpo- 
rations, there  can  be  no  escape  from  the  conclusion  that  they 
are  moneyed  corporations.  Then,  are  they  subject  to  the  pro- 
visions of  the  2d  title?  This  question  has  been  so  distinctly 
answered  in  the  negative  by  several  recent  decisions  of  this 
court,  that  I  am  relieved  from  any  examination  or  discussion 
of  it.  (Curtis  v.  Leavitt,  15  N.  Y.,  9;  Leavitt  v.  Blatchford, 
17  Id.,  521 ;  International  Bank  v.  Bradley,  19  Id.,  245.)  In  the 
case  cited  from  17  New  York,  it  is  held  that  associations  under 
the  act  to  authorize  the  business  of  banking  are  not  subject 
to  the  "  regulations  to  prevent  the  insolvency  of  moneyed 
corporations,"  &c  (2  R  S.,  588),  except  so  far  as  they  have 
been  incorporated  into  the  general  banking  law  of  1888,  or 
expressly  applied  by  subsequent  statutes. .  Judge  Harris,  who 
delivered  the  prevailing  opinion  of  the  court,  reviews  the  cases 
in  which  the  question  had  been  considered  and  passed  upon,  and 
concludes  his  remarks  on  the  .subject  as  follows:  "Upon  the 
whole,  I  am  satisfied  that  the  legislature  of  18S8  intended 
to  introduce  a  new  and  independent  system  of  banking,  and 
establish,  for  the  government  of  institutions  organized  under 
such  new  system,  new  and  independent  regulations,  and  to 
leave  all  previous  statutes  relating  to  moneyed  corporations 
to  be  applied  to  chartered  banks  then  in  existence."  In 
the  previous  case  of  Ourtfo  v.  Leavitt  (15  N.  Y.,  9),  Judge 
Comstock  discusses  the  question  with  great  ability  and  clear 
Smith.— Vol.  VII.  52 
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ness,  and  shows  that  the  provisions  of  the  2d  title  of  the 
Eevised  Statutes,  above  referred  to,  and  which  is  entitled, 
"  Regulations  to  prevent  the  insolvency  of  moneyed  corpora* 
tions,  and  to  secure  the  rights  of  their  creditors  and  stock- 
holders,1' do  not  apply  to  associations  organized  under  the 
general  banking  law.  And  in  the  case  of  The  International 
Bank  v.  Bradley  (supra),  the  same  doctrine  Was  distinctly  recog- 
nized and  acted  upon.  The  three  cases  last  mentioned  clearly 
overrule  all  that  had  been  held  or  asserted  to  the  contrary  in 
previous  cases. 

The  4th  section  of  title  4  of  chapter  18  of  the  first  part  of 
the  Revised  Statutes  embraces,  in  terms,  all  incorporated  com- 
panies; but  the  11th  section  of  the  same  title  excludes  from 
its  operation  incorporated  libraries,  religious  corporations,  and 
such  moneyed  corporations  as  are  subject  to  the  2d  title  of  the 
same  chapter,  leaving  all  other  corporations  under  its  opera- 
tion. The  Hollister  Bank,  therefore,  being  an  incorporated 
company,  and  not  subject  to  the  provisions  of  the  2d  title  of 
the  chapter  referred  to,  and  the  transfer  of  the  notes  and 
money  in  question  being  in  contemplation  of  insolvency,  it  fol- 
lows that  the  transfer  was  void.  ^ 

The  finding  of  facts  by  the  coifft  before  which  the  cause  was 
tried,  as  contained  in  the  Case,  does  not  state  that  the  transfer 
was  made  in  contemplation  of  insolvency ;  but  the  facts  dis- 
tinctly found  and  stated  in  the  finding  are  sufficient  to  require 
of  the  court  to  adjudge,  as  matter  of  law,  that  the  transfer  was 
in  contemplation  of  insolvency. 

It  is  contended  by  the  counsel  for  the  defendant  that  the  4th 
section  of  title  2  does  not  apply  to  the  present  case :  1st  Be- 
cause the  clause  of  that  section  relied  upon  by  the  plaintiff  is 
applicable  only  to  a  general  assignment,  and  not  to  the  payment 
of  any  creditor;  2d.  Because  associations  formed  under  the 
general  banking  law  are  not  subject  to  any  provisions  of  the 
statutes  applicable  to  corporations  created  by  special  charters ; 
and,  lastly,  that  the  Hollister  Bank,  having  paid  the  two  accept- 
ances in  question  to  the  defendant  (who  was  the  bona  fide  holder 
of  them  for  value),  before  the  appointment  of  the  receiver,  the 
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payment  (the  transfer  in  question)  was  valid,  and  should  be 
permitted  to  stand. 

In  regard  to  the  first  of  these  reasons,  it  is  sufficient  to  say, 
that  the  statute  referred  to  forbids  any  transfer  or  assignment 
in  contemplation  of  insolvency.  The  case  is  within  the  letter 
of  the  statute,  and  most  clearly  within  ks  spirit  and  policy. 

In  this  connection,  the  case  of  Haxtun  &  Brace  v.  Bishop  (3 
"Wend.,  13),  is  referred  to  by  the  defendant's  counsel.  In  that 
case,  the  assignment  in  question  was  general  of  all  the  effects 
of  the  Greene  County  Bank  in  trust  for  the  benefit  of  the 
creditors  of  the  bank  without  preference.  The  court  held  the 
assignment  valid,  although*  that  was  unnecessary  to  produce 
the  result  which  was  arrived  at  by  the  court.  I  confess  my 
inability  to  perceive  how  the  case  can  be  regarded  an  authority 
for  the  defendant  in  this  particular  connection.  It  is  true, 
Judge  Savage,  who  delivered  the  opinion  of  the  court,  makes 
some  remarks,  which,  perhaps,  bear  on  the  question,  whether 
the  transfer  in  this  case  was  in  contemplation  of  insolvency. 
But,  upon  that  question,  there  seems  to  have  been  no  point 
made  between  these  parties.  The  remarks  of  Judge  Savage 
are  to  the  effect  that  an  act,^>  be  in  contemplation  of  insol- 
vency,'must  be  done  in  ant^pation  of  insolvency,  that  is,  in 
•view  of  a  future  state  of  things  expected  or  contemplated  to 
take  place  after  the  act  is  done. 

To  exclude  from  the  operation  of  the  4th  section  of  the  4th 
title;  under  consideration,  transfers  and  assignments  made  in 
view  or  contemplation  of  present  existing  insolvency  of  the 
corporation,  would  be  to  deprive  it  of  its  most  efficacious, 
practical  and  useful  quality  and  character.  Such,  I  am  per- 
suaded, is  not  the  true  construction  of  the  section. 

The  second  reason  assigned  by  the  counsel,  why  the  4th 
section  does  not  apply  to  this  case,  has  already  been  considered, 
and  shown  not  to  be  available. 

In  respect  to  the  remaining  reason  in  support  of  the  propo- 
sition, I  can  only  say  that  its  force  is  not  perceived.  The 
spirit  of  the  4th  section  forbids  any  parting  with  its  effects  by 
a  corporation  not  excepted  from  the  operation  of  the  4th  title 
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by  the  11th  section  of  the  same  title,  in  contemplation  of  insol- 
vency, whether  existing  or  anticipated.  This  case,  I  think, 
was  within  the  letter  as  well  as  the  policy  ana  purview  of  the 
statute.  The  notes  and  money  were'transierred  by  the  Hollis- 
ter  Bank,  none  the.  less  because  they  were  received  by  the 
defendant  in  payment  *>f  the  acceptances. 

For  the  foregoing  reasons,  we  are  of  the  opinion  that  the 
order  of  the  general  term  of  the  Superior  Court,  granting  a 
new  trial,  should  be  reversed,  and  that  the  judgment  of  the 
special  term  of  the  same  court  should  be  aifirmed. 

Davies,  J.,  delivered  an  opinion  substantially  to  the  same 
effect  as  the  proceeding';  all  the  other  judges  concurring, 

Judgment  affirmed. 


Malloby  v.  Gillbtt. 


The  plaintiff;  having  in  his  posseasio^k  canal  boat  belonging  to  A,  and 
having  a  lien  upon  it  for  repairs  maoWbj  him,  delivered  the  boat  to  A, 
at  the  defendant's  request,  and  upon  h&verbal  promise  to  pay  the  amount  ^\ 
due  for  such  repairs:  there  being  no  new  consideration  moving  to  the  *~ 
defendant,  his  promise  is  void  under  the  statute  of  frauds.  * 

The  cases  not  within  the  statute,  though  the  promise  relates  to  an  existing 
debt  of  a  third  party,  thus  classified :  Per  Comstock,  Ch.  J. 

1.  Where  there  is  no  original  debt  to  which  the  promise  is  collateral,  e.  g. 
where  the  promisee  is  a  mere  guarantor  to  another  for  a  third  person,  and 
the  promisor  agrees  to  indemnify  him ;  or  where  his  demand  was  founded 
upon  tort 

2.  Where  the  original  debt  is  extinguished,  and  the  creditor  has  no  remedy 
but  on  the  new  promise,  t.  g.,  where  the  new  undertaking  is  accepted'as 
a  substitute  for  the  original  demand ;  or  where  the  demand  being  deemed 
satisfied  by  the  arrest  of  the  debtor's-  person  or  a  levy  upon  his  good?, 
the  arrest  or  levy  is  discharged  by  the  creditor's  consent 

3.  Where,  although  the  original  debt  remains,  the  new  promise  is  founded 
upon  a  consideration  which  moves  to  the  promisor,  e.  g.,  when  it  comes 
from  the  debtor,  where  he  puts  a  fund  into  the  hands  of  the  promisor  by 
absolute  transfer  or  upon  trust  to  pay  the  debt,  or  it  came  to  the  promi- 
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gor's  hands  charged  with  the  debt  as  a  prior  lien ;  or  where  the  considera- 
tion originates  in  an  independent  dealing  between  the  creditor  and  the 
promisor,  as  where  the  latter,  for  a  stipulated  compensation,  guarantees 
the  payment  to  him  of  a  sum  due  by  a  third  person;  or  where  the  credi- 
tor transfers  the  debt  of  A  to  B,  and,  upon  sufficient  consideration,  guar 
antees  it  by  paroL 
Numerous  cases  reviewed  and  explained,  and  JFhy  v.  Bed  (Lalor's  Supp.  to 
Hill  and  Demo,  251),  overruled. 

Appbal  from  the  Supreme  Court  The  complaint  was, 
that  the  plaintiff,  at  the  request  of  one  Haines,  had  taken  upon 
his  dry-dock  the  canal  boat  Metropolis,  and  put  upon  it  repairs  • 
to  the  value  of  $125.  The  boat  being  in  the  plaintiff's  pos- 
session under  alien  for  the  repairs,  he  refused  to  deliver  it  to 
Haines  or  to  any  other  person  until  the  amount  should  be  paid ; 
whereupon  the  defendant,  in  consideration  of  the  premises  and 
that  the  plaintiff  would  deliver  the  boat  to  Haines,  promised 
the  plaintiff  to  pay  the  amount  due  for  such  repairs.  The 
plaintiff  thereupon  delivered  the  boat  to  Haines:  the  defend- 
ant paid  him  $50,  but  subsequently  refused  to  pay  the  residue. 
The  defence  was,  that  the  defendant's  promise  was  not,  nor 
was  any  note  or  memorandum  thereof,  in  writing. 

Upon  the  trial  before  a  referee,  the  facts  were  admitted  to  be 
as  stated  in  the  complaint  and  answer.  The  referee  ordered 
judgment  for  the  defendant,  which  having  been  affirmed  at 
general  term  in  the  seventh  district,  the  plaintiff  appealed  to 
this  court 

George  T.  Spencer,  for  the  appellant 

Henry  M.  Hyde,  for  the  respondent 

Coxbtock,  Gh.  J.  This  case  ought  to  be  one  of  first  impres- 
sion. By  the  statute  of  frauds,  all  promises  to  answer  for  the 
debt  of  a  third  person  are  void  unless  reduced  to  writing.  One 
Haines  owed  the  plaintiff  a  debt  for  repairs  on  a  boat,  for  which 
the  latter  had  a  lien  on  the  chattel.  In  consideration  of  the 
relinquishment  of  that  lien,  and  of  forbearance  to  sue  the  origi* 
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nal  debtor,  the  defendant  promised  the  plaintiff,  without  writ- 
ing, to  pay  the  debt  at  a  certain  future  time.  There  is  no 
pretence  that  the  defendant's  promise  was  given  or  accepted  as 
a  substitute  for  the  original  demand,  or  that  such  demand  was 
in  any  manner  extinguished.  The  promise  was,  therefore,  to 
answer  for  the  existing  and  continuing  debt  of  another,  or,  in 
the  language  of  the  books,  it  was  a  collateral  promise.  The 
consideration  was  perfect,  but  as  there  was  no  writing,  the  case 
seems  to  fall  within  the  very  terms  of  the  statute.  Authori- 
ties need  not  be  cited  to  prove  that  the  sufficiency  of  the  con* 
sideration  never  takes  a  case  out  of  the  statute.  Indeed,  there 
can  be  no  question  under  the  statute  of  frauds  in  any  case,  until 
it  is  ascertained  that  there  is  a  consideration  to  sustain  the 
promise.  Without  that  element,  the  agreement  is  void  before 
we  come  to  the  statute.  A  naked  promise  is  void  on  general 
principles  of  law,  although  it  be  in  writing.  The  mere  exist- 
ence of  a  past  debt  of  a  third  person  will  not  sustain  an  agree- 
ment to  pay  it,  unless  there  be  forbearance  to  sue,  or  some  other 
new  consideration.  In  such  a  case,  when  we  find  there  is  a 
new  consideration,  we  then,  and  not  till  then,  reach  the  inquiry 
whether  the  agreement  must  be  in  writing.  Such  is  this  case. 
It  is  nothing  to  say  that  here  was  a  new  consideration.  If  such 
were  not  the  fact,  there  would  be  no  question  in  the  case. 

There  is  sometimes  danger  of  error  creeping  into  the  law 
through  a  mere  misunderstanding  or  misuse  of  terms.  The 
words  " original n  and  "collateral"  are  not  in  the  statute  of 
frauds,  but  they  were  used  at  an  early  day— the  one  to  mark 
the  obligation  of  a  principal  debtor,  the  other  that  of  the  person 
who  undertook  to  answer  for  such  debt  This  was,  no  doubt, 
an  accurate  use  of  language ;  but  it  has  sometimes  happened 
that,  by  losing  sight  of  the  exact  ideas  represented  in  these 
terms,  the  word  "  original "  has  been  used  to  characterise  any 
new  promise  to  pay  an  antecedent  debt  of  another  person. 
Such  promises  have  been  called  original,  because  they  are  new ; 
and  then  as  original  undertakings  are  agreed  not  to  be  within 
the  statute  of  frauds,  so  these  new  promises,  it  is  often  argued, 
are  not  within  it    If  the  terms  of  the  statute  were  adhered  to, 
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or  a  more  discriminating  use  were  made  of  words  not  contained 
in  it,  there  would  be  no  danger  of  falling  into  errors  of  this 
description. 

What  is  a  promise  to  answer  for  the  "debt  or  default"  of 
another  person?  Under  this  language,  perplexing  questions 
may  arise,  and  many  have  arisen,  in  the  courts.  But  some 
propositions  are  extremely  plain ;  and  one  of  them  is,  that  the 
statute  points  to  no  distinction  between  a  debt  created  at  the 
time  when  the  collateral  engagement  is  made,  and  one  having 
a  previous  existence.  The  requirement  is,  that  promises  to 
answer  for  the  debt,  &c.,  of  a  third  person,  be  in  writing.  The 
original  and  collateral  obligations  may  come  into  existence  at 
the  same  time,  and  both  be  the  foundation  of  the  credit,  or  the 
one  may  exist  and  the  other  be  created  afterwards.  In  either 
case,  and  equally  in  both,  the  inquiry  under  that  statute  is, 
whether  there  be  a  debtor  and  a  surety,  and  not  when  the  rela- 
tion was  created.  The  language  of  the  enactment  is  so  plain 
that  there  is  no  room  for  interpretation ;  and  its  policy  is  equally 
clear.  If  A  say  to  B,  "  If  you  will  suffer  C  to  incur  a  debt  for 
goods  which  you  will  now  or  hereafter  sell  and  deliver  to  him, 
I  will  see  you  paid,"  the  promise  is  within  the  statute.  This 
no  one  ever  doubted.  But  if  A  say  to  B,  "  If  you  will  forbear 
to  sue  C  for  six  months  on  a  debt  heretofore  incurred  by  him 
for  goods  sold  and  delivered  to  him,  I  will  see  you  paid" — is 
not  the  case  equally  plain?  So  if,  in  such  a  case,  instead  of 
forbearance,  there  is  some  other  sufficient  consideration,  for 
example  forgiving  a  part  of  the  debt  or  relinquishing  some 
security  for  it,  the  difference  is  still  one  of  circumstance,  but 
not  of  principle.  In  the  case  first  put,  the  consideration  of  the 
guaranty  is  the  original  sale  of  the  goods  on  the  faith  of  it:  in 
the  other,  it  may  be  forbearance  or  the  relinquishment  of  some 
advantage,  the  original  debt  still  remaining.  Looking  at  the 
comparative  merit  of  these  considerations,  it  would  seem  to  be 
the  highest  in  the  first  case,  for  the  whole  debt  owes  its  origin 
to  the  collateral  promise,  while  in  the  other  the  debt  remains 
as  before,  and  only  some  collateral  advantage  is  lost  But  the 
application  of  the  statute  depends  on  no  such  test.    These 
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considerations  are,  all  of  them,  sufficient,  and  simply  sufficient, 
to  sustain  the  auxiliary  undertaking.  But  if  they  also  dis- 
pense with  a  writing,  then,  so  far  as  I  can  see,  there  are  no 
cases  to  which  this  branch  of  the  statute  of  frauds  can  be 
applied. 

Such  an  extreme  position  has  not  been  taken ;  but  it  is  said 
that  the  promise  now  in  question  need  not  be  in  writing, 
because  it  was  new  and  original,  and  was  founded  on  the  relin- 
quishment to  the  debtor  of  a  security  which  the  creditor  held. 
To  say  that  it  was  new  and  original,  expresses  no  idea  of  any 
importance.  Every  promise  is  new  and  original  that  was  never 
made  before.  An  undertaking  to  answer  for  ah  old  debt  of  a 
third  person  certainly  has  no  more  of  originality  than  one  to 
answer  for  a  debt  now  contracted.  As  to  the  relinquishment 
of  the  lien  or  security,  this,  although  a  meritorious  considera- 
tion, is,  in  judgment  of  law,  no  more  so  than  any  other  which 
is  sufficient  to  sustain  a  contract.  Forbearance  to  sue  has  the 
same  legal  merit,  and  so  has  the  release  of  a  part  of  the  debt 

Thete  is  nothing  so  remarkable  or  peculiar  about  this  case 
that  it  may  not  be  included  in  some  general  proposition  which, 
involves  a  principle  of  law.  Now,  one  of  these  two  proposi- 
tions must,  I  think,  be  true :  1.  The  statute  of  frauds  never 
applies  to  a  promise,  the  subject  of  which  is  an  antecedent  debt 
of  a  third  person  to  which  it  is  collateral ;  or,  2,  It  applies  to 
all  such  promises  where  the  consideration  moves  solely  between 
the  creditor  and  original  debtor  and  the  debt  still  remains. 
If  the  first  is  true,  then  the  promise  in  question  is  valid  with- 
out a  writing,  and  so  would  any  such  promise  be,  without 
regard  to  the  particular  nature  of  the  consideration;  it  being 
necessary,  of  course,  that  there  should  be  some  sufficient 
consideration.  If  the  first  be  not  true,  and  the  second  is, 
then  the  promise  in  this  case  is  void,  because  it  falls  directly 
within  it  The  first  proposition  cannot  be  true,  upon  the 
plain  terms  and  evident  policy  of  the  statute;  and  no  such 
doctrine  was  ever  asserted.  The  universal  truth  of  the  second 
one  necessarily  follows,  unless  the  law  will  discriminate 
between    different  promises  according  as  the  consideration 
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may  differ  in  the  particular  nature  or  kind.  But  is  such  a  dis- 
crimination possible,  so  long  as,  in  any  given  case,  the  consid- 
eration is  sufficient  in  the  eye  of  the  law,  and  paoves  solely 
between  the  original  parties?  No  one,  it  seems  to  me,  can 
hesitate  to  answer  such  a  question  in  the  negative.  Yet  we 
are  told,  without  reason  or  principle,  that  when  a  creditor 
releases  a  security  to  the  debtor,  although  without  releasing 
the  debt,  a  promise  of  another  person,  founded  on  that  peculiar 
consideration,  is  not  within  the  statute.  The  inevitable  logic 
of  such  a  proposition  will  include  a  like  promise  founded  on 
any  other  consideration  equally  sufficient  to  sustain  a  contract ; 
and,  therefore,  we  are  carried  back  to  the  first  general  proposi- 
tion above  stated,  which  is  admitted  to  be  false.  It  has  already 
been  observed,  that,  without  a  consideration,  no  question  on 
the  statute  of  frauds  can  arise. 

In  this  elementary  view  of  the  question,  I  do  not  understand 
that  much  difference  of  opinion  exists.  It  is  claimed,  however, 
that  the  course  of  adjudication  has  been  such,  that  we  cannot 
determine  the  case  before  us  according  to  a  consistent  rule 
of  law.  This  argument  is  founded  in  a  misapprehension  of  the 
authorities,  some  reference  to  which  will  be  necessary. 

In  this  State,  an  early  case,  and  one  of  very  high  authority, 
is  that  of  Leonard  v.  Vrederiburg  (8  Johns.,  29),  in  which  Chief 
Justice  Kent  divided  the  cases  on  this  branch  of  the  statute 
of  frauds  into  three  classes,  as  follows :  1.  Where  the  promise 
is  collateral  to  the  principal  contract,  but  is  made  at  the  same 
time,  and  becomes  an  essential  ground  of  the  original  credit. 
2.  "  Oases  in  which  the  collateral  undertaking  is  subsequent  to 
the  creation  of  the  debt,  and  was  not  the  inducement  to  it, 
though  the  subsisting  liability  is  the  ground  of  the  promise." 
"Here,"  the  Chief  Justice  observed,  "there  must  be  some  fur- 
ther [or  hew]  consideration  shown,  having  an  immediate  respect 
to  stich  liability ;  for  the  consideration  of  the  original  debt  will 
not  attach  to  this  subsequent  promise.  8.  Cases  where  the 
promise  to  pay  the  debt  of  another  arises  out  of  some  new  and 
original  consideration  of  benefit  or  harm  moving  between  the 
aewly  contracting  parties,'1  "  The  two  first  classes,"  ho  further 
Smith.— Vol,  VII.  53 
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observed,  "  are  within  the  statute  of  frauds,  but  the  last  is  not" "" 
I  suppose,  in  the  light  of  later  decisions,  that  the  opinion  of 
that  great  jurist,  delivered  in  the  case  cited,  may  contain  some 
inaccurate  remarks  respecting  the  right  to  prove  a  considera- 
tion for  a  collateral  agreement  where  none  appeared  in  the 
writing.  It  would  be  so  considered,  especially  since  the  change 
we  have  made  in  the  language  of  the  statute  of  frauds,  requir- 
ing the  consideration^©  be  expressed  in  the  collateral  instru- 
ment. But  the  above  classification  of  the  cases,  and  the  con- 
nected remarks  respecting  each  class,  are  strictly  correct,  and 
they  have  been  a  landmark  of  the  law  for  forty  years.  Does 
the  present  case  belong  to  the  second  class,  which  is  within  the 
statute,  or  to  the  third,  which  is  not?  Manifestly  it  belongs 
to  the  second,  because  that  is  a  class  where  the  undertaking  is 
subsequent  to  the  creation  of  the  debt  It  does  not  fall  without 
that  class  in  consequence  of  the  newness  of  the  consideration, 
because,  the  learned  Chief  Justice  said,  "  here  must  be  some 
further  [new]  consideration  having  an  immediate  respect  to 
such  liability."  It  cannot  fall  within  the  third  class,  because, 
if  we  arrange  it  there,  we  necessarily  compress  the  two  classes 
into  one,  or,  more  properly  speaking,  we  merge  the  second 
wholly  into  the  third.  In  such  a  disposition  of  the  present 
question,  no  second  class  is  left  of  collateral  undertakings  sub- 
sequent to  the  creation  of  the  original  debt,  founded,  as  they 
must  be,  on  some  new  or  "further  consideration."  . 

The  classification  referred  to,  on  a  casual  reading,  is  perhaps 
open  to  some  misapprehension,  and  I  think  it  has  been  occa- 
sionally misapprehended.  What,  then,  is  the  true  distinction 
between  the  second  and  third  classes?  They  are  both  of  them 
promises,  in  form  at  least,  to  pay  the  antecedent  debt  of  a  third 
person,  and  in  that  respect  they  are  alike.  The  distinction, 
therefore,  is  in  the  consideration  of  the  promises  which  belong 
to  the  two  classes;  not  in  respect  to  its  particular  nature  or 
kind,  but  in  respect  to  the  parties  between  whom  it  moves.  In 
the  one  class,  the  consideration  is  characterized  as  a  "further 
one,  having  immediate  respect  to  the  [original]  liability"  of  the 
debtor;  in  the  other,  as  "new  and  original  moving  between 
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the  newly  contracting  parties."  In  the  second  class,  the  nfew, 
or  "  further^  consideration  moves  to  the  primary  debtor.  It 
may  consist  of  forbearance  to  sue  him,  of  a  release  to  him  of 
some  security,  or  of  any  sufficient  benefit  to  him  or  harm  to 
the  creditor,  but  in  which  the  collateral  promisor  has  no 
interest  or  concern.  In  the  third  class,  the  consideration,  what- 
ever its  nature,  moves  to  the  person  making  the  promise,  and 
that  also,  .as  in  all  other  cases  of  contract,  may  consist  of  benefit 
to  him  or  harm  to  the  party  with  whom  he  is  dealing.  This 
distinction  is  also  extremely  well  expressed  by  Chief  Justice 
Shaw,  of  the  Supreme  Court  of  Massachusetts.  One  class 
of  cases  (within  the  statute),  he  says,  is  "  where  the  direct  and 
leading  object  of  the  promise  is  to  become  the  surety  or  guar- 
antor of  another's  debt ;"  the  other  class  (not  within  the  statute) 
is  '*  where,  although  the  effect  of  the  promise  is  to  pay  the 
debt  of  another,  yet  the  leading  object  of  the  undertaker  is  to 
subserve  or  promote  some  interest  or  purpose  of  his  own." 
(Nelson  v.  Boynton,  8  Mete.,  896-400.)  Chief  Justice  Savage, 
in  this  State  (Farley  v.  Cleveland,  4  Cow.,  £32,  439),  made  the 
same  classification.  "  In  all  these  cases,"  h*j  observed,  referring 
to  those  which  fall  within  the  third  class,"4  founded  on  a  new 
and  original  consideration  of  benefit  to  the  defendant  or  harm 
to  tfce  plaintiff  moving  to  (he  party  making  the  promise,  either 
from  the  plaintiff  or  original  debtor,  the  subsisting  liability 
of  the  original  debtor  is  no  objection  to  a  recovery."  In  one 
respect,  this  language  of  Chief  Justice  Savage  has  greater 
precision  than  that  of  Chief  Justice  Kent.  The  latter  speaks 
of  the  consideration  as  "  moving  between  the  newly  contract- 
ing parties."  The  former  characterizes  it  as  moving  to  the 
party  making  the  promise.  This  description  is  more  exact,  as 
well  as  more  comprehensive,  because  it  includes  a  variety  of 
cases  found  in  the  books,  where  the  new  consideration  springs 
from  the  original  debtor  and  not  the  creditor,  as,  for  example, 
where  the  debtor,  by  conveyance  of  property  or  otherwise, 
places  a  fund  in  the  hands  of  a  third  person,  the  latter  promi- 
sing, in  consideration  1hereo£  to  pay  the  debt  But  the  differ* 
ence  is  not  one  of  principle,  because  there  is  a  sense  in  which! 
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even  in  such  eases,  the  new  consideration  moves  from  the 
Creditor  through  the  debtor  to  the  person  making  the  promise, 
and  on  that  ground  many  cases  hold  that  the  creditor  may 
himself  sue  on  the  promise,  although  it  was  made  to  the  debtor. 
(Lawrenc*  v,  Fw,  20  N,  Y.,  268,  and  the  cases  cited.)  Where 
the  promise  in  this  particular  description  of  cases  has  been 
made  directly  to  the  creditor,  the  only  question  has  been  on 
the  statute  of  frauds ;  and  the  rule  is  very  properly  settled  that 
they  are  not  within  the  statute.  The  cases  of  Farley  v.  Cleve- 
land (supra),  Gold  v.  PhiUipa  (10  John.,  412),  and  Olmskad  v. 
Qreenley  (18  Jrf.,  12),  belong  to  this  class. 

Omitting,  then,  the  first  class  of  collateral  undertakings — I 
mean  those  made  at  the  same  time  with  the  creation  of  the 
debt — as  having  nothing  to  do  with  the  present  question,  there 
are  two  kinds  of  promises  of  extensive  use  in  the  dealings  of 
community,  which,  in  form  and  effect,  very  much  resemble 
each  other;  each  being  to  answer  for  or  pay  a  debt  already 
due  or  owing  from  a  third  person,  yet  wholly  different  in 
respect  to  the  motive  and  consideration.  In  the  one  class  the 
promisor  has  no  personal  interest  or  concern,  and  his  under- 
taking is  made  solely  upon  some  fresh  consideration  pasting 
between  the  creditor  and  his  debtor.  This  class  is  within  the 
statute.  In  the  other,  the  promise  may  be  in  the  same  form, 
and,  when  performed,  may  have  the  same  effect,  but  it  is  made 
98  the  incident  of  some  new  dealing  in  which  the  promisor  is 
himself  conoerned,  and  upon  a  consideration  passing  between 
the  creditor  or  the  debtor  and  himself  This  class,  which  may 
include  a  great  variety  of  particular  examples,  is  not  within 
the  statute.  The  distinction  is  broad  and  intelligible,  although 
the  formal  resemblance  in  such  transactions  may  have  occa- 
sionally led  to  inaccuracy  of  expression  or  decision.  The  great 
body  of  the  cases,  however,  will  be  found  to  illustrate  this 
distinction,  and  to  establish  it  firmly  as  a  guide  in  this  branch 
of  the  law.  If  such  a  distinction  were  a  questionable  one,  the 
tendency  of  the  doubt  would  necessarily  be  in  the  direction 
Of  holding  both  classes  of  cases  to  be#  within  the  statute,  but 


ALBANY,  JTTNB,  18«0.  4^1 

■  "    "  '  ,  ii   i    -  -       -n  ■  -  t 

Mallory  t.  Oillett 

never  in  the  direction  of  placing  without  the  statute  any  one 
of  the  cases  belonging  to  the  first  of  these  classes. 

With  this  classification  before  us,  it  will  be  proper  to  notice 
more  in  detail  the  cases  cited  on  the  argument,  and  others  not 
cited.  In  SbeUon  v.  Brewster  (8  Johns.,  876),  the  promise  was 
#held  not  within  the  statute,  because  the  debtor  had  delivered 
goods  to  the  defendant  as  the  consideration  of  the  undertaking, 
and  the  plaintiff,  the  creditor,  had  discharged  the  debt  For 
two  reasons,  therefore,  the  promise  by  parol  was  good :  first> 
it  was  founded  on  a  new  consideration  received  by  the  promi- 
sor, and,  second,  it  was  accepted  as  a  substitute  for  the  original 
debt,  it  could  not  be  collateral. 

In  Gold  v.  Phillips  (10  Johns.,  412),  one  Wood  owed  the 
plaintiffs.  He  conveyed  land  to  the  defendants,  irho,  upon 
that  consideration,  bound  themselves  to  him  to  pay  that  and 
other  debts.  Being  thus  bound,  they  so  informed  the  plaintiffs, 
and  agreed  to  pay  them.  The  case,  therefore,  Very  distinctly 
falls  within  the  third  class,  according  to  the  distinctions  above 
set  forth.  Bailey  v.  Freeman  (11  Johns.,  221)  was  on  a  written 
guaranty  made  at  the  same  time  with  the  principal  contract, 
and  it  has  nothing  to  do  with  the  present  question.  Nelson  V, 
Dubois  (18  Johns.,  175)  is  equally  foreign  to  the  inquiry.  The 
'  plaintiff  sold  a  horse  to  one  Brundige,  taking  therefor  the  note 
of  Brundige,  payable  to  himself  or  bearer,  and  indorsed  by  the 
defendant  The  legal  proposition  in  the  case  was,  that  a  guar- 
anty might  be  written  over  the  defendant's  name,  it  being  a 
condition  of  the  sale  that  he  should  become  security  for  the 
price.  In  Myers  v.  Morse  (15  Johns.,  426),  the  plaratift  were 
liable  as  indorsers  of  a  note  of  one  H.  Morse,  and  they  held  a 
note  of  the  same  person  indorsed  by  the  defendant  The 
declaration  set  forth  that  the  plaintiffs  had  agreed  not  to  hold 
the  defendant  liable  on  his  indorsement,  in  consideration  of 
which,  the  defendant  agreed  to  indemnify  them  against  one* 
third  of  any  loss  they  might  sustain  on  their  own  indorsement 
of  the  same  person's  note.  A  plea  of  the  statute  of  frauds  was 
held  bad.  This  was  plainly  a  case  whetfe  the  consideration 
moved  to  the  defendant  himself,  and,  therefore)  it  was  held  to 
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fall  within  the  third  class  of  cases,  according  to  the  distinction 
which  has  been  explained.  The  definition  of  Chief  Justice 
Kent,  in  Leonard  v.  Vredenburgh,  was  expressly  adopted  and 
applied  to  the  facts.  In  Olmstead  v.  Greenly  (18  Johns.,  12), 
the  plaintiff  was  an  accommodation  indorser  on  the  note  of 
B,  and  B  also  owed  him  a  sum  of  money :  B  thereupon  placed 
money  and  property  in  the  hands  of  the  defendant  to  provide 
for  paying  the  note  and  the  debt,  and  upon  that  consideration 
the  defendant  promised  the  plaintiffs  to  make  such  payment. 
The  court  said  this  was  an  original  contract  on  an  independent 
consideration  received  by  the1  defendant  Farley  v.  Cleveland 
(4  Cow.,  432,  and  S.  C.  in  error,  9  Cow.,  689),  already  men- 
tioned, was  entirely  similar.  The  plaintiff  held  the  note  of  one 
Moon,  which  the  defendant  promised  to  pay  in  consideration 
of  fifteen  tons  of  hay  sold  to  him  by  Moon.  The  promise  was 
held  to  be  not  within  the  statute*  The  reporter's  note  truly 
expresses  the  principle  of  the  decision.  It  is  as  follows:  "Where 
a  promise  to  pay  the  debt  of  a  third  person  arises  out  of  some 
new  consideration  of  benefit  to  the  promisor  or  harm  to  the 
promisee,  moving  to  the  promisor,  either  from  the  promisee  or 
the  original  debtor,  such  promise  is  not  within  the  statute  of 
frauds,  although  the  original  debt  still  subsists  and  remains 
entirely  unaffected  by  the  new  agreement"  In  Chapin  v.  Mer- 
rill (4  Wend.,  657),  the  promise  was  not  within  the  statute, 
because  it  was  not  collateral  to  any  debt  or  liability  of  a  third 
person  to  the  promisee.  The  third  person  proposed  to  contract 
a  debt  with  fourth  parties,-  and  the  plaintiff  agreed  to  guarantee 
that  debt,  the  defendant  at  the  same  time  agreeing  to  indemnify 
him  for  so  doing.  The  plaintiff  might  have  invoked  the  statute, 
if  his  guaranty  had  not  been  in  writing.  But  the  defendant 
was  his  indemnitor  merely.  It  was  a  contingent  liability,  of 
necessity  original,  because  there  was  nothing  to  which  it  could 
be  collateral.  There  was  no  debt  of  the  third  person  to  the 
plaintiff.  The  case,  therefore,  had  not  even  the  formal  resem- 
blance to  the  present  one,  which,  existing  in  other  cases,  has 
misled  the  plaintiffs  counsel.  The  cases  of  Gardiner  v.  Hopkins 
(6  Wend.,  23),  ffltvood  v.  Monk  (Id.,  285),  King  v.  Despard  (ZdL, 
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277),  and  Meech  v.  Smith  (7  Jtf.,  815),  are,  all  of  them,  in  prin* 
ciple,  with  differences  of  detail,  like  Farley  v.  Cleveland  {supra) 
In  each  of  them,  the  consideration  of  the  new  promise  moved 
to  the  defendant,  proceeding  either  from  the  original  debtor  or 
the  creditor,  and  the  decisions  were  placed  distinctly  on  that 
ground. 

It  cannot  fail  to  be  seen,  that  nearly  all  the  cases  which  have 
been  mentioned,  in  fact  all  of  them  which  exhibit  a  proirfse  to 
pay  or  answer  for  the  debt  of  another  person,  are  essentially 
of  one  type.  With  great  variety  in  the  circumstances,  one 
controlling  characteristic  pervades  them  all.  In  every  instance, 
the  consideration  of  the  promise  was  beneficial  to  the  person 
promising.  This  was  the  feature  which  imparted  to  the  promise 
the  character  of  originality,  as  that  term  is  used  with  reference 
to  the  statute  of  frauds.  In  not  one  of  them  is  it  true  that  the 
undertaking  was  entered  into  upon  a  consideration  merely 
beneficial  to  the  debtor  but  of  no  concern  to  the  promisor ;  and 
I  can  confidently  say  that  not  one  of  those  cases  contains  even 
a  dictum  which,  being  understood,  countenances  the  doctrine 
contended  for  on  the  part  of  the  plaintiff  in  this  case.  The 
principle  involved  is  the  same  which  runs  through  other  cases 
that  have  not  been  cited.  For  example,  A,  holding  the  note 
of  B,  transfers  it  to  C,  upon  a  consideration  moving  from  C  to 
him,  and  with  a  parol  guaranty  of  the  payment  This,  in  a 
merely  formal  sense,  is  a  promise  to  answer  for  the  debt  of  the 
maker  of  the  note,  and  it  has  been  strenuously  contended  that 
such  a  promise  is  within  the  statute;  But  the  rule  is  otherwise; 
it  being  considered  that  such  transactions,  however  close  to  the 
letter,  are  not  within  the  intent  of  the  statute ;  because  they 
have  their  root  in  a  new  dealing  which  concerns  the  promisor, 
and  in  a  new  consideration  which  moves  to  him.  Brown  v. 
Curiiss  (2  Comst.,  225)  was  such  a  case,  in  which  Judge  Bron- 
SON  remarked:  " This'belongs  to  the  third  class  of  cases  men- 
tioned by  Kent,  Ch.  J.,  in  Leonard  v.  Vredenburgh:  there  was 
a  new  and  distinct  consideration  independent  of  the  debt  of 
the  maker,  and  one  moving  between  the  parties  to  the  new 
promise.    Such  arc  also  the  cases  of  Johnson  v.  Gilbert  (4  Hill, 
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178),  and  the  very  recent  one  in  this  court  of  CardeU  v.  McNei^ 
decided  at  the  last  term  (ante,  p.  836). 

I  have  not  yet  referred  to  the  case  of  Slingerland  v.  Morse 
(7  Johns.,  463),  which  seems  to  be  much  relied  on;  but  it  does 
not  present  the  question  now  before  us.  The  plaintiff  had 
distrained  the  goods  of  his  tenant  for  rent,  but  did  not  remove 
them.  Thereupon  the  defendants  signed  a  writing  in  these 
word*  "  We  do  hereby  promise  to  deliver  to  Peter  Slinger- 
land all  the  goods  and  chattels  contained  in  the  within  inven- 
tory in  six  days  after  demand,  or  pay  the  said  Peter  $460." 
Looking  at  the  face  of  that  writing,  it  is  only  surprising  that 
$ny  one  could  ever  think  it  was  within  the  statute  of  frauds. 
In  its  very  terms  it  was  original,  and  not  collateral.  It  dis- 
closes no  debt  of  any  one  else  than  the  defendant  who  signed 
it  Looking  outside  of  it,  we  learn  there  was  at  least  a  claim 
made  for  rent  due  from  another  person,  but  it  is  quite  obvious 
that,  as  a  substitute  for  that  claim,  the  creditor  accepted  the 
original  promise  of  the  defendant  to  deliver  the  goods  or  pay 
a  sum  of  money.  This  is  the  evident  import  of  the  agreement 
itself  for  it  recognizes  no  continuing  debt  or  liability  of  the 
tenant,  nor  does  it  undertake  to  pay  his  debt  or  answer  for  him 
in  any  way.  The  goods  were  the  fund.  The  defendant  took 
them  under  his  own  control  (a  fact  which  the  agreement  as- 
sumes), and  upon  that  consideration  made  himself  the  primary 
debtor,  and  not  the  guarantor  or  surety.  I  think  the  case  was 
well  decided,  although  it  is  very  obscurely  and  scantily  reported. 

So  tip,  then,  we  find  no  cases  or  dicta  in  point.  Yet  it  would 
not  be  true  to  say  that  the  plaintiff's  position  is  wholly  unsup- 
ported by  any  authority  in  the  courts  of  this  State.  In  Afer- 
eein  v.  Andrus  (10  Wend.,  461),  Savage,  Ch.  J.,  made  this 
remark  on  a  motion  for  a  new  trial :  "  The  judge  correctly 
stated  to  the  jury  that  where  the  promise  of  one  person  to  pay 
the  debt  of  another  was  founded  upon  the  consideration  of  sur- 
rendering up  property  levied  on  by  an  execution,  the  promise 
was  an  original  undertaking,  and  need  not  be  in  writing  to  be 
valid."  Of  course,  no  such  point  was  decided,  because  the 
decisis  granted  a  new  trial  upon  another  question  not  mate- 
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rial  to  the  present  inquiry.  The  Chief  Justice  cited  no  autho- 
rity. If  he  meant  to  lay  down  the  doctrine,  that  a  new  con- 
sideration, moving  from  the  creditor  to  the  debtor,  the  debt 
still  remaining,  would  sustain  jthe  unwritten  promise  of  another 
person  to  pay  the  debt,  there  was  no  authority  to  be  cited,  for 
no  such  proposition  had  ever  been  advanced  in  this  State.  I£ 
however,  the  charge  at  the  trial  and  the  observation  of  the 
Chief  Justice  assumed,  as  the  law  was,  that  the  levy  of  an 
execution  extinguished  the  debt,  and  that  the  release  of  the 
levy  remitted  the  creditor  to  the  new  promisor  as  his  only 
remedy,  then  the  remark  was  strictly  correct,  but  it  has  no 
application  to  this  case.  Such  is  probably  the  true  explana- 
tion ;  and  we  shall  presently  see  there  are  English  cases  under 
the  statute  standing  on  that  ground.  The  plaintiff's  counsel 
has  been  able,  however,  to  cite  one  case  which  is  entirely  to  his 
purpose.  In  Fay  v.  Bell  (Lalor's  Supp.  to  Hill  and  Denio,  251), 
the  plaintiff  had  a  lien  on  a  pair  of  boots  which  he  had  mended, 
and  in  consideration  of  releasing  that  lien  and  giving  up  the 
boots,  the  defendant  promised  to  pay  his  demand,  which  amount- 
ed to  fifty  cents.  So  far  as  appears,  the  debt  still  remained. 
The  case  went  up  from  a  justice's  court,  through  the  Common 
Pleas,  to  the  Supreme  Court,,  where  the  question  was  dis- 
posed of  with  the  single  observation  that  the  promise  was  "a 
new  undertaking,  founded  on  a  new  and  distinct  consideration, 
the  relinquishment  by  the  plaintiff  of  his  lien  on  the  boots, 
and  which  was  sufficient  to  uphold  the  promise  made."  The 
remark,  as  made,  is  strictly  true.  The  consideration  was  clearly 
sufficient  to  uphold  the  promise,  but  the  statute  of  frauds 
requires  not  only  a  consideration  but  a  writing!  The  case  was 
of  very  slight  importance,  and  the  principles  of  the  question 
were  not  examined.  In  the  same  book  is  another  case,  pre- 
cisely the  other  way,  the  opinion  being  given  by  another  judge. 
In  Van  Slyck  v.  Ptdver  (Lalor,  47),  the  promise  was  made  in. 
consideration  that  the  plaintiff  would  suspend  proceedings  on 
an  execution  against  his  debtor.  This  forbearance  was  admit- 
ted to  be  a  sufficient  consideration,  and  it  was  certainly  a  new 
one;  but  the  promise  was  held  void  within  the  statute. 
Smith.— Vol.  VIL  54 
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In  all  the  judicial  history  of  this  State,  then,  there  is  but 
one  adjudged  case  which  sustains  the  doctrine  contended  for, " 
and  that  is  one  entitled  to  no  great  consideration.  I  will  now 
refer  to  several  of  a  very  decisive  character,  which  furnish  a 
true  exposition  of  the  statute,  and  show  that  the  rule  is  the 
other  way.  One  case  I  have  just  mentioned,  which  is  directly 
in  point,  and  is  of  a  date  comparatively  recent  Going  back  to 
an  early  day,  in  Simpson  v.  Patten  (4  Johns.,  422),  the  plain- 
tiff forebore  to  sue  his  debtor,  and  upon  that  consideration  the 
defendant  promised  to  pay  the  debt  as  soon  as  he  could  sell  a 
piece  of  land  which  belonged  to  the  debtor.  The  promise  was 
held  void  within  the  statute  of  frauds,  the  court  observing. 
"  A  promise  to  pay  the  debt  of  a  third  person  must- be  in  writ- 
ing, notwithstanding  it  is  inade  on  a  sufficient  consideration." 
I  have  some  hesitation  in  citing  Jackson  v.  JRayner  (12  Johns., 
291),  because  it  seems  to  me  to  have  gone  too  far.  The  defend- 
ant had  received  an  assignment  of  the  debtor's  property,  and 
upon  that  consideration,  as  well  as  forbearance,  the  defendant 
promised  to  pay  the  demand.  The  court  regarded  the  uncon- 
ditional promise  as  evidence  that  the  fund  was  adequate.  Upon 
the  discrimination  made  in  the  later  cases  (heretofore  cited),  the 
conveyance  of  the  property  to  the  defendant  was  a  new  con- 
sideration, moving  to  him  from  the  debtor,  and  made  the 
promise  an  original  one.  Nevertheless,  on  the  ground  that 
the  original  debt  still  remained,  the  promise  was  held  void 
under  the  statute.  In  Smith  v.  Ives  (15  Wend.,  182),  the 
declaration  was  on  a  written  guaranty  of  a  note,  the  considera- 
tion alleged  being  forbearance  to  sue  the  maker.  Plea,  that  no 
consideration  was  expressed  in  the  writing.  The  plea  was  held 
good;  the  court  saying:  "Forbearance  has  never  been  con- 
sidered a  new  consideration  passing  between  the  newly  contract- 
ing parties,  so  as  to  take  the  case  out  of  the  statute."  In  Packer 
v.  Wilson  (15  Wend.,  848),  a  guaranty  of  the  same  nature,  and 
upon  the  same  consideration,  was  again  held  to  be  void.  In 
Watson  v.  Bandatt  (20  Wend.,  201),  these  propositions  were 
expressly  affirmed :  1.  An  agreement  to  forbear  to  sue  a  debtor 
is  a  good  consideration  for  the  promise  of  a  third  person  to  pay 
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the  debt,  but,  to  render  the  promise  obligatory,  it  must  be  in 
writing.  2.  While  the  debt  remains  a  subsisting  demand 
against  the  original  debtor,  the  promise  of#a  third  person  is 
collateral,  and  must  be  in  writing.  In  Barker  v.  Budclin  (2 
Denio,  45),  a  new  trial  was  ordered,  upon  a  point  not  now 
material ;  but  the  present  question  was  quite  fully  examined 
by  Mr.  Justice  Jewettv  According  to  his  views,  the  promise 
in  this  case  is  clearly  void.  If  I  were  to  criticise  his  opinion, 
I  should  say  he  goes  somewhat  too  far,  by  reason  of  not  dis- 
criminating so  as  to  uphold  promises  where  (the  original  debt 
still  remaining)  the  new  consideration  moves  from  the  creditor 
to  the  promisor,  as  well  as  from  the  primary  debtor.  In  Kingsley 
v.  Balcome  (4  Barb.,  131),  the  principal  cases  were  reviewed 
by  Mr.  Justice  Sill,  and  his  conclusion  is  thus  stated:  "The 
true  rule  is,  that  the  new  original  consideration  spoken  of  must 
be  such  as  to  shift  the  actual  indebtedness  to  the  new  promisor, 
so  that,  as  between  him  and  the  original  debtor,  he  must  be 
bound  to  pay  the  debt  as  his  own,  the  latter  standing  to  him 
in  the  relation  of  surety."  I  do  not  think  this  a  perfect  defini- 
tion of  an  original  promise  to  pay  a  sum  for  which  another  was 
previously  bound  as  the  primary  debtor,  because,  as  1  have 
shown,  there  are  many  cases  which  such  a  definition  does  not 
include.  The  more  we  examine  the  original  classification  of 
Chief  Justice  Kent,  in  Leonard  v.  Vredenburgh,  the  more  we 
shall  find  it  the  result  of  a  profound  and  masterly  view  of  the 
subject;  it  being  necessary,  however,  to  the  completeness  of 
his  definition,  that  the  new  or  original  consideration  may  move 
to  the  promisor  as  well  from  the  debtor  as  the  creditor,  the 
fundamental  requisite  being  that  such  consideration  must  not 
be  one  wholly  existing  or  moving  between  the  debtor  and  the 
creditor. 

These  numerous  authorities  are  decisive.  They  all  present  ex- 
amples where  the  collateral  undertaking  was  founded  on  a  con- 
sideration sufficient  to  sustain  the  promise,  but  of  no  personal  con- 
cern to  the  promisor ;  yet  the  promises  Were  void,  because  they 
fell  within  the  precise  terms  and  the  undoubted  policy  of  the 
statute  of  frauds.    Certainly,  that  statute  was  not  enacted  for 
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cases  where  the  promise  would  be  void  at  the  common  law  for 
want  of  a  consideration  to  sustain  it  If  it  was  not  enacted  for 
the  very  cases  where  a  new  consideration  arises,  additional  to 
the  original  debt,  that  being  insufficient  according  to  all  autho- 
rity, then  why  was  it  ever  passed  ?  Indeed,  the  struggle  in  the 
courts  has  been  to  withdraw  from  its  influence,  not  such  cases 
as  these,  but  others  having  a  close  formal  resemblance,  yet 
distinguishable,  not  because  there  is  a  consideration,  but  because 
it  moves  to  the  promisor,  and  so  gives  to  his  undertaking  an 
original  character.  A  person  who  receives  a  consideration  may 
be  bound  by  any  lawful  promise  founded  upon  it,  and  that 
promise  may  as  well  lie  to  pay  another  man's  debt  as  to  do  any 
other  act  The  success  of  this  struggle,  in  a  variety  of  instan- 
ces not  within  the  intent  of  the  statute,  should  not  overthrow 
the  very  object  for  which  it  was  enacted. 

This  discussion  would  be  incomplete  without  referring  to  the 
rule  elsewhere  than  in  this  State.  I  have  already  mentioned 
the  case  of  Nelson  v.  Boynton  (3  Mete.,  896),  which  may  be 
regarded  as  settling  the  question  in  Massachusetts.  The  credi- 
tor in  that  case  sued  his  debtor  and  seized  his  property  under 
an  attachment  The  defendant  promised  to  pay  the  debt  in 
consideration  of  a  discontinuance  of  the  suit  The  suit  was 
discontinued  accordingly,  and  the  lien  of  the  attachment  was 
thereby  lost,  but  the  debt  remained  against  the  original  debtor. 
It  was  held,  upon  the  fullest  consideration,  Chief  Justice  Shaw 
giving  the  opinion,  that  the  promise  was  void  because  it  was 
not  ill  writing.  I  regard  the  decision  as  of  great  value,  becaune 
the  cases  were  examined,  and  the  discrimination  between  the 
different  classes  was  made  with  entire  accuracy. 

Upon  the  argument  of  the  present  case,  a  passage  from  an 
English  text-book  was  read  (Addison  on  Contracts,  p.  88),  to 
the  effect  that,  if  the  creditor  has  a  lien  or  security  which  he  is 
induced  to  part  with  on  the  faith  of  a  promise  of  another  per- 
son to  pay  the  debt,  the  promise  so  made  is  not  within  the 
mischief  intended  to  be  provided  against  by  the  statute  of 
frauds,  and  may  be  good  by  parol.  This  extract,  according  to 
its  apoarent  meaning,  seemed  to  indicate  that  in  England  the 
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statute  of  frauds  was  essentially  disregarded.  The  authorities 
referred  to  by  the  writer  to  sustain  the  proposition,  are :  Bar- 
ker v.  Birt  (10  Mees.  &  W.,  61);  ffaigh  v.  Brooks  (10  Ad.  & 
E.,  809-885);  BarreU  v.  TVt/wrf  (4  Taunt,  117);  Meredith  v. 
/Star*  (1  Salk.,  26);  Ctwtftr^  v.  4t<kr*  (2  East.,  825);  and 
Walker  v.  Zbyfor  (6  Oarr.  &  P.,  752).  I  have  looked  at  these 
cases,  and  find  that  none  of  them  have  the  slightest  connection 
with  such  a  proposition,  except  the  two  last,  which  are  alike, 
and  do  not  sustain  it.  In  the  last  case,  the  creditor  had  the 
possession  and  a  lien  upon  certain  licenses  as  a  security  for  his 
demand,  and  he  gave  them  up  to  the  defendant,  who  promised 
to  pay  the  debt  The  case  was  at  nisi  prius.  Tiotdal,  Ch.  J., 
said:  "It  is  a  new  contract,  under  a  new  state  of  circumstan- 
ces. It  is  not,  *  I  will  pay,  if  the  debtor  cannot ;'  but  it  is,  *  in 
consideration  of  that  which  is  an  advantage  to  me}  I  will  pay 
you  this  money.' "  "  There  is  a  whole  class  of  cases  m  which 
the  matter  is  excepted  from  the  statute  on  account  of  a  consi 
deration  arising  immediately  between  the  parties?  Here  is  the 
very  distinction  so  well  established  in  our  own  cases.  It  should 
be  added,  that  the  text-writer  referred  to  could  not  have  in- 
tended what  his  language  apparently  means ;  for  he  adds,  in 
the  same  connection :  "  In  these  cases,  the  plaintiff  must  so 
shape  his  case  as  not  to  show  or  admit  that  there  is  a  principal 
debtor  liable,  and  that  the  promise  of  the  defendant  is  a  pro- 
mise to  pay  that  debt" 

The  early  case  in  England,  of  Williams  v.  Leper  (8  Burr., 
1886),  is  cited  and  relied  on  to  sustain  the  plaintiff's  position ; 
and  it  is,  perhaps,  the  only  one  in  the  English  courts  capable 
of  a  misinterpretation.  But  the  case  does  not,  in  fact,  sustain 
any  such  doctrine,  and  it  has  never  been  so  understood  in  the 
courts  of  that  country.  One  Taylor  owed  the  plaintiff  £45  for 
rent  He  conveyed  all  his  effects  for  the  benefit  of  his  credi- 
tors, who  employed  Leper,  the  defendant,  to  sell  them ;  and  he 
advertised  them  for  sale  accordingly.  The  plaintiff  then  came 
to  distrain,  and  the  defendant  promised  to  pay  the  rent  if  he 
would  not  distrain ;  and  he  desisted  accordingly.  Lord  Mans- 
field said  the  defendant  was  a  trustee  for  all  the  creditor^ 
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and  was  obliged  to  pay  the  landlord,  who  had  the  prior  lien. 
Justice  Wilmot  said  the  defendant  became  the  bailiff  of  the 
landlord,  and,  when  he  had  sold  the  goods,  the  .money  was  the 
landlord's  in  his  own  bailiff's  hands.  Therefore,  he  said,  an 
action  would  have  lain  against  the  defendant  for  money  had 
and  received  to  the  plaintiff's  use.  Justice  Yates  said,  it  was 
an  original  consideration  to  the  defendant  Justice  Aston 
thought  the  goods  were  a  fund  between  both,  "  and  on  that  foot 
he  concurred."  From  the  reasoning  of  these  judges,  it  seems  to 
me  perfectly  evident  that,  if  the  tenant  had  not  assigned  his 
goods,  and  the  defendant  had  no  connection  with  them  as 
trustee  or  otherwise,  but  the  plaintiff  had  simply  released  his 
distress,  or  right  to  distrain,  for  the  benefit  of  the  debtor  alone, 
the  promise  to  pay  the  debt  on  that  consideration  would  have 
been  held  within  the  statute.  But  as  the  facts  were,  the  law 
would  imply  an  obligation  on  the  defendant's  part  to  pay  over 
the  money  to  the  plaintiff  after  selling  the  goods ;  and  where 
the  law  will  imply  a  debt  or  duty  against  any  man,  his  express 
promise  to  pay  the  same  debt,  or  perform  the  same  duly,  must, 
in  its  nature,  be  original.  The  distinguishing  feature  of  the 
case  was,  that  the  creditor  relinquished  his  distress,  not  to  the 
debtor,  but  to  other  creditors  of  the  same  debtor  who  benefi- 
cially owned  the  goods,  and  the  defendant  was  the  representa- 
tive of  those  creditors',  having  the  fund  in  his  possession,  if 
this  early  case  had  not  been  sometimes  misapprehended,  it  is 
probable  that  no  doubt  would  ever  have  arisen  in  questions  like 
the  one  before  us. 

The  cases  also  cited,  of  Houlditek  v.  Milne  (3  Esp.,  86),  Cast- 
ling v.  Aubert  (2  East,,  325),  Edwards  v.  KeUy  (6  M.  &  SeL, 
204),  Bird  v.  Gammon  (3  Bing^  N.  C,  883),  Hampton  v.  PauUn 
(4  Bing.,  264^,  WaVcer  v,  Taylor  (6  Carr.  &  P.,  752),  and  Stephens 
v.  Pell  (2  Cromp.  &  Mees.,  710),  differing  only  in  immaterial 
circumstances,  all  involved  the  same  general  principles  as  WiL 
Uams  v.  Leper.  In  each  of  them  the  creditor  relinquished  some 
lien  or  advantage  incident  to  his  debt ;  but  in  each  of  them,  what- 
soever he  relinquished  was  acquired  by  the  defendant— either 
as  a  matter  of  personal  interest  and  concern  to  himself  or  to 
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other  parties  whom  he  represented — and  on  that  consideration 
he  promised  to  pay.  In  none  of  them  was  any  such  doctrine 
asserted  as  the  plaintiff  contends  for  in  this  case.  In  all  of 
them  the  engagement  was  deemed  original,  either  because  the 
primary  debt  was  gone  or  because  the  consideration  moved  to 
the  promisor;  and  in  some  of  them  the  decision  was  put  on 
both  these  grounds.  These  cases  not  only  elucidate  more  per 
fectly  the  principle  of  Williams  v.  Leper,  but  they  are  in  them 
selves  illustrations  of  the  distinction  which,  as  we  have  seen, 
is  recognized  in  our  own  courts.  Beferring  now  to  Read  v. 
Nash  (1  Wilson,  805),  it  was  the  case  of  a  promise  to  pay  to 
the  plaintiff  a  certain  sum  if  the  latter  would  withdraw  his 
record  in  an  action  of  assault  and  battery  against  another  per- 
son, and  would  not  proceed  to  trial.  This  promise  was  held 
not  to  be  within  the  statute  of  frauds ;  the  decision  being  placed 
on  the  ground  that  the  person  sued  for  the  assault  was  not  a 
debtor  at  all  within  the  meaning  of  the  statute,  and  could  not 
be  so  considered  until  after  verdict  against  him.  "  For  aught 
we  can  tell,"  the  court  said,  uthe  verdict  might  have  been  in 
his  favor."  The  promise,  therefore,  stood  as  at  the  common 
law.  In  Goodman  v.  Chase,  a  debtor,  taken  on  a  ca.  sa.  at  the 
suit  of  the  plaintiff,  was  discharged  with  the  plaintiff's  consent 
on  the  defendant's  promise  to  pay  the  debt  This  was  held  an 
original  promise,  because  the  debt  itself  was  extinct  and  satis- 
fied by  the  ca.  sa.  and  its  discharge ;  and  the  principle  of  the 
decision  is  a  very  plain  one. 

I  have  now  referred  to  all  the  decisions  in  the  English  courts 
which  can  be  supposed  to  favor  in  any  degree  the  doctrine  on 
which  the. plaintiff  in  this  case  relies ;  and  I  think  it  may  be 
safely  affirmed,  that  no  case  has  ever  been  determined  in  those 
courts  tending  to  the  proposition  that  a  parol  promise  to  pay 
the  debt  of  anothef  person  is  valid  where  the  consideration  is 
beneficial  only  to  the  debtor,  and  where  there  is  a  debt  which 
still  remains  against  him.  I  will  now  mention  &  few  cases, 
among  many  others,  which  show  what  the  law  of  England  is 
upon  the  precise  question  now  to  be  decided. 

In  Fish  v.  Hutchinson  (2  Wilson,  94),  the  plaintiff  had  com- 
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menced  a  suit  against  his  debtor,  and  the  defendant,  in  cofr> 
sideration  that  he  would  stay  that  suit,  promised  by  parol  to 
pay  the  debt  The  whole  Court  of  King's  Bench  were  of 
opinion  that  the  undertaking  was  void  by  the  statute  of  frauds ; 
observing  that  there  was  a  debt  still  subsisting  against  another 
person  and  a  promise  to  pay  it  The  consideration  was  mani- 
festly good,  but  that,  moving  as  it  did  to  the  debtor  only,  did 
not  sustain  the  promise  without  a  waiting.  This  case  was 
decided  just  one  hundred  years  ago,  and  the  principle  of  it  was 
never  departed  from  in  succeeding  times.  Coming  down  to  a 
recent  period,  in  Clancy  v*  Piggott  (2  Ad.  k  Ellis,  473),  one 
Moore  was  indebted  to  the  plaintiff,  for  which  the  latter  held 
his  goods  in  pledge.  In  consideration  of  surrendering  the 
pledge  to  the  debtor,  the  defendant  promised,  by  a  writing 
which  did  not  express  the  consideration,  to  pay  the  plaintiff 
his  debt  Williams  v.  Leper,  and  the  other  cases  above  refer- 
red to,  belonging  to  that  class,  were  cited  to  sustain  the  under- 
taking; but  the  court  held  it  within  the  statute  and  void. 
Williams  v.  Leper,  and  the  kindred  decisions,  were  not  over- 
ruled, or  even  questioned,  and  the  case,  therefore,  shows  how 
those  decisions  are  understood  in  England.  In  TamUnson  v. 
GeU  (6  Ad.  k  Ellis,  564),  the  plaintiff's  client  was  indebted  to 
him  for  costs  in  a  pending  chancery  suit,  and  in  consideration 
of  a  discontinuance  of  that  suit,  the  defendant  promised  to  pay 
those  costs  to  the  plaintiff.  Held  void  within  the  statute. 
Patterson,  J.,  observed ;  M  It  is  said  that  a  new  consideration 
arose  from  the  discontinuance  of  the  suit.  But  I  do  not  think 
it  is  a  new  one.  The  cases  on  that  point  are  where  something 
has  been  given  up  by  the  plaintiff  and  acquired  by  the  parly 
making  the  promise,  as  a  security  of  goods  for  a  debt" 

Without  pursuing  this  disoussion  further,  the  general  rule  is, 
that  all  promises  to  answer  for  the  debt  of  default  of  a  third 
person  must  be  in  writing,  whether  the  promise  be  made  before, 
at  the  time,  or  after  the  debt  or  liability  is  created.  Such  is 
the  rule,  because  so  is  the  statute  of  frauds.  The  statute  makes 
no  exception  of  any  promise  which  is  of  that  character.  The 
courts  have  made  no  exceptions ;  as  clearly  they  should  not 
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But  a  considerable  variety  of  undertakings^  having  points  of 
reflemblance  and  analogy  to  such  promises,  have  been  held  not 
to  be  within  the  statute.  These  may  be  chiefly,  if  not  wholly, 
arranged  in  the  following  classes:  1.  Where  there  was  no 
original  debt  to  which  the  auxiliary  promise  could  be  collateral ; 
for  example  where  the  promisee  was  a  mere  guarantor  for  the 
third  person  to  some  one  else,  and  the  promisor  agrees  to 
indemnify  him,  ox  where  his  demand  was  founded  in  a  pure 
tort  2.  Where  the  original  debt  becomes  extinguished,  and 
the  creditor  has  only  the  new  promise  to  rely  upon ;  for  exam- 
ple where  such  new  undertaking  is  accepted  as  a  substitute  for 
the  original  demand,  or  where  the  original  demand  is  deemed 
satisfied  by  the  arrest  of  the  debtor's  body  or  a  levy  on  his 
goods,  the  arrest  or  levy  being  discharged  by  the  creditor's 
consent  3.  Where,  although  the  debt  remains,  the  promise  is 
founded  on  a  new  consideration  which  moves  to  the  promisor. 
This  consideration  may  come  from  the  debtor,  as  where  he  puts 
a  fund  in  the  hands  of  the  promisee,  either  by  absolute  trans- 
fer or  upon  a  trust,  to  pay  the  debt,  or  it  may  be  in  his  hands 
charged  with  the  debt  as  a  prior  lien,  as  in  the  case  of  Williams 
v.  Leper,  and  many  others.  So  the  consideration  may  originate 
in  a  new  and  independent  dealing  between  the  promisor  *md 
the  creditor,  the  undertaking  to  answer  for  the  debt  of  another 
being  one  of  the  incidents  of  that  dealing.  Thus,  A,  for  any 
compensation  agreed  on  between  him  and  B,  may  undertake 
that  0  shall  pay  his  debt  to  B.  So  A,  himself  being  the  credi- 
tor of  0,  may  transfer  the  obligation  to  B  upon  any  sufficient 
consideration,  and  guarantee  it  by  parol.  If  we  go  beyond 
these  exceptional  and  peculiar  cases,  and  withdraw  from  the 
statute  all  promises  of  this  nature,  where  the  debtor  alone  is 
benefited  by  the  consideration  of  the  new  undertaking,  and 
the  debt  still  subsists,  then  we  leave  absolutely  nothing  for  the 
statute  to  operate  upon. 

The  judgment  should  be  affirmed. 

Selden,  Denio,  Clerks  and  Welles,  J&,  concurred. 
Smith.— Vol.  VH  «5 
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Bacon,  J.  (Dissenting.)  This  case  presents  a  single  question, 
and  a  proposition  apparently  so  simple  that  the  first  emotion 
is  perhaps  one  of  surprise  that  there  could  be  any  question  in 
regard  to  it,  since,  in  the  multitude  of  decisions  with  which  the 
books  are  filled  touching  the  construction  of  the  statute  of 
frauds,  it  would  seem  that  the  rule  applicable  to  a  case  which, 
in  its  essential  features,  must  so  often  have  arisen,  must  be 
settled  by  authority.  My  own  conviction  is,  that  the  role 
which  governs  this  case  has  been  long  and  well  established, 
in  opposition  to  the  conclusion  of  the  referee  and  the  judgment 
of  the  Supreme  Court;  but,  at  the  same  time!  it  may  readily 
be  admitted  that  reservations  and  doubts  have  been  suggested, 
and  discriminations  attempted,  from  time  to  time,  that,  if  they 
have  served  no  other  purpose,  have  at  least  involved  the  mat- 
ter in  some  obscurity. 

"Every  special  promise  to  answer  for  the  debt,  default  or 
miscarriage  of  another  person,"  the  statute  declares  u  shall 
be  void,  unless  such  agreement,  or  some  note  or  memoran- 
dum thereof  expressing  the  consideration,  be  in  writing  and 
subscribed  by  the  party  to  be  charged  therewith."  (2S.&, 
185,  §  2.)  This  statute,  as  is  well  known,  is  an  almost  literal 
transcript  of  the  English  statute  of  frauds  (29  Charles  EL,  ch. 
8);  the  only  noticeable  change  being,  that  in  our  statute  the 
consideration  is  required  to  fee  expressed  in  the  writing.  This, 
however,  so  far  as  the  construction  of  the  two  Statutes  is  con- 
cerned, is  of  no  special  moment,  inasmuch  as  the  courts,  both 
in  England  and  in  this  State,  had  held,  before  the  words  were 
inserted  in  the  section  as  it  now  stands,  that  it  was  necessary  to 
a  valid  agreement  that  the  consideration  should,  in  some  terms, 
be  incorporated  therein.  Whatever,  then,  has,  by  the  course 
of  adjudication  in  England  upon  this  clause  of  the  statute, 
been  deemed  or  acquiesced  in  as  the  settled  law,  must  be 
accepted,  with  us,  as  controlling  authority,  unless,  upon  due 
consideration,  and  by  the  solemn  judgment  of  some  court 
whose  decisions  are  recognized,  any  peculiar  and  special  con- 
struction has  been  questioned  or  repudiated 
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It  would  probably  have  been  better  if  there  had  been  less 
of  what  may,  perhaps,  without  irreverence,  be  called  legal,  and 
even  judicial  tampering  with  the  words  of  the  statute,  to  forpe, 
at  times,  a  construction  seemingly  at  war  with  its  natural  and 
more  obvious  import  But  all  regrets  on  this  subject  are  vain, 
since  the  business  of  construction  began  with  the  infancy  of  the 
law,  and  has  not  yet  ceased,  and  will  doubtless  attend  it  even 
down  to  old  age.  One  of  the  earliest  attempts  to  create  and 
define  a  distinction  by  which  agreements  were  to  be  held  within, 
or  without,  the  scope  of  the  statute,  was  to  express  them  by 
the  terms  "original"  and  "collateral"  It  is  true  that  neither 
of  these  words  is  to  be  found  in  the  statute,  but  they  have  been 
so  long  employed  in  connection  with  it  as  to  have  attached  to 
them  an  established  and  recognized  meaning ;  and  the  struggle 
always  is,  in  determining  the  validity  of  such  an  agreement  as 
seems  to  fall  within  the  general  purview  of  the  law,  to  ascer- 
tain whether  it  is  collateral  and  ancillary  to  the  principal  con- 
tract, having  no  aliment  whatever  independently  of  that,  or 
whether  it  can  be  sustained  and  enforced  as  an  independent, 
original  undertaking,  altogether  outside  of,  and,  therefore,  not 
needing  to  be  evidenced  by,  the  written  agreement  required  by 
the  statute. 

An  attempt  was  made,  as  early  as  1811,  by  Chancellor  Kent, 
then  Chief  Justice  of  the  Supreme  Court,  in  the  well  known 
case  of  Leonard  v.  Vredmburgh  (8  John.-,  29),  to  arrange  into 
three  classes  the  cases  where  a  promise,  to  be  answerable  for  the 
debt  of  another,  was  within,  or  without,  the  statute.  They  are 
familiar  to  the  profession,  and  for  a  long  time  stood  their  ground 
as  a  just  exposition  of  the  law.  The  third  class,  in  which  he 
held  that  a  promise  to  pay  the  debt  of  another  was  not  within 
the  statute  "  when  it  arose  out  of  some  new  and  original  con- 
sideration of  benefit  or  harm  moving  between  the  newly 
contracting  parties,"  has  been  subjected  to  much  criticism ;  and 
it  may  be  fairly  admitted  that  it  is  not  now,  in  the  naked  and 
unqualified  terms  in  which  it  is  expressed,  to  be  received  as 
the  true  construction  of  the  statute.  And  yet  this  rule  did 
obtain,  and  was  followed  in  several  well  considered  cases  in 
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oar  own  courts.  -  Thus,  in  Farley  v.  Cleveland  (4  Cow.,  432), 
the  classification  of  Kent  was  stated  and  reaffirmed,  and  the 
case  then  on  argument  held  to  fall  within  his  third  class ;  and 
the  court  lay  down  the  broad  proposition,  that,  where  a  promise 
to  paj  the  debt  of  a  third  person  arises  out  of  some  new  con- 
sideration of  benefit  to  the  promisor,  or  harm  to  the  promisee, 
moving  to  the  promisor  either  from  the  promisee  or  the  origi- 
nal debtor,  such  promise  is  not  within  the  statute.  And  it  is 
added,  that  this  is  so,  although  the  original  debt  still  subsists, 
and  is  entirely  unaffected  by  the  new  agreement  This  case 
'Wtts  carried  up  to  the  Court  of  Errors,  and  was  there  affirmed. 
<9  Cow.,  689.)  The  doctrine  of  the  Supreme  Court  is  reitera- 
ted in  the  precise  language  of  the  marginal  note  in  the  4th  of 
Oowen,  and  by  an  entirely  undivided  court ;  the  report  merely 
stating  that  Jones,  Chancellor,  examined  the  question,  and  was 
of  opinion  that  the  judgment  should  be  affirmed ;  "  whereupon, 
per  totam  curiam,  the  judgment  was  affirmed.'9 

In  Meech  v.  Smith  (7  Wend.,  815),  the  same  rule  is  again 
repeated,  and  the  court  say  that  it  has  long  been  settled,  that, 
although  the  promise  be  by  parol,  yet,  if  it  arises  out  of  some 
new  and  original  consideration  of  benefit  or  harm  moving 
between  the  newly  contracting  parties,  the  case  is  not  within 
ihestatute.  Alluding  to  Leonard  v.  Vredenbwrgh,  and  the  above 
•tated  case  of  Farley  v.  Cleveland,  the  court  say:  "Thisrulehas 
been  recognized  by  all  writers  upon  contracts,  and  by  the 
highest  court  in  the  State,  and  is,  therefore,  as  much  the  law 
of  the  land  as  the  statute  itself"  The  authority  of  Leonard  v. 
Vrtdmburgh,  and  especially  the  third  class  of  Chancellor  Kent, 
bias  been  cited  approvingly  and  followed  in  Hie  courts  of  seve- 
Tral  of  our  sister  States ;  and  in  the  case  ofDe  Wotfy.  Rabaud 
i\  Peters,  478),  the  judgment  of  the  Supreme  Court  of  the 
United  States  proceeded  substantially  upon  an  affirmance  of 
the  authority  oiLeormrdv.  Vredentmrgh,  as  a  just  construction 
of  the  statute  of  thiB  State. 

If  these  cases  are  to  be  received  as  approved  law  at  the 
present  day,  they  decide  more  than  enough  to  reverse  the 
judgment  now  before  tn ;  and  there  need  be  no  further  exami- 
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nation  of  authorities  upon  the  discussion  which  this  case  has 
opened.  But  it  is  important  to  a  just  appreciation  of  the  ground 
upon  which,  as  I  suppose,  the  agreement  in  this  case,  and  the 
consequent  right  of  the  plaintiff  to  recover,  is  to  be  upheld,  to 
notice  the  several  cases  in  which  the  discrimination  between 
original  and  collateral  promises  has  been  established,  or  affirmed, 
by  the  courts.  This  discrimination  will  be  found  to  exist,  I 
think,  and  the  requirements  of  the  statute  not  to  apply,  under 
four  conditions,  within  some  one  of  which  most  of  the  authori- 
ties upon  this  particular  s&tion  of  the  statute,  and  which,  in 
some  respects,  have  been  thought  to  conflict  with  each  other, 
may  be  arranged. 

L  Where  the  primary  agreement  has  been  in  effect  extin- 
guished, and  the  promise  superseded,  by  the  new  agreement 
and  promise  which  have  taken  their  place,  and  the  credit  is 
given  wholly  to  the  new  promisor. 

2.  Where  a  fund  .has  been  provided,  or  property  ha*  been 
placed  in  the  hands  of  the  newly  contracting  party,  from  which 
the  means  are  to  be  procured  to  pay,  or  the  promisor  derives 
an  equivalent  or  advantage  therefrom. 

S.  Where  the  purport  and  intent  of  the  agreement  is  to 
accomplish  the  payment  of  the  promisor's  own  debt,  although 
the  effect  is  to  pay  the  debt  of  another,  and  where  that  debt  is 
used  to  measure  the  extent  of  the  liability,  as  where  A  owes 
B,  and  C  is  indebted  to  A,  and  m  consideration  of  that  liability 
promises,  at  A's  request,  to  pay  B  the  debt  A  is  owing  him* 

4/  Where  the  creditor,  in  consideration  of  the  promise,  sur- 
renders some  pledge,  or  relinquishes  some  lien  actually  held 
by  him  and  capable  of  enforcement,  and  by  means  of  which 
the  original  debt  was  rendered  secure. 

In  all  these  classes,  excepting  the  first,  it  does  not  affect  the 
liability  of  the  newly  contracting  party  that  the  original  debt 
subsists  and  the  liability  of  the  debtor  remains  in  full  force. 
Wherever  the  conditions  exist  which  I  have  arranged  under 
these  four  heads,  there  is  not  only  a  sufficient  consideration  for 
the  promise  to  pay  another's  debt  but  the  promise  is  good 
although  by  parol. 


488  CASES  IN  THE  COURT  OF  APPEALS. 

Mallory  *.  Giilett. 

Numerous  illustrations  might  be  gathered  from  the  authori- 
ties under  these  several  heads ;  and  although  it  must  be  admit- 
ted that  the  current  of  decisions  is  not  uniform,  and  some 
apparently  irreconcilable  cases  may  be  found,  I  am  persuaded 
that  a  careful  sifting  of  the  facts,  and  an  attention  to  the  proper 
discriminations  which  should  be  made,  would  reconcile  many 
which  stand  seemingly  in  conflict,  and  in  the  result  make  this 
branch  of  the  law  more  homogeneous  and  reliable.  At  present, 
however,  it  only  concerns  us  to  trace  the  course  of  decisions 
which  have  established  the  distinction  expressed  under  the 
fourth  head  of  exceptions  to  the  operation  of  the  statute ;  and 
if  it  shall  be  found,  as  I  think  it  will,  a  distinction  ftdly  recog- 
nized and  upheld  by  a  long  and  almost  unbroken  series  of 
decisions,  the  right  of  the  plaintiff  to  recover  upon  the  facts 
of  this  case  will  be  put  beyond  question. 

And,  first,  as  to  the  condition  of  the  English  law  upon  this 
subject  One  of  the  earliest  cases  to  be  found  in  the  books  is 
Tomlinson  v.  Gill,  decided  by  Lord  Hardwicke.  in  1756,  and 
reported  in  Ambler,  330.  That  case  was  briefly  this :  Gill,  the 
defendant,  promised  the  widow  and  administratrix  of  the  intes- 
tate that,  if  she  would  permit  him  to  be  joined  with  her  in  the 
letters  of  administration,  he  would  make  good  any  deficiency 
of  assets  to  discharge  the  debts  of  the  intestate;  and  the  action 
was  brought  by  a  creditor  to  enforce  that  agreement.  The 
defendant  insisted  that  the  promise  was  void  by  the  statute 
of  frauds.  It  was  holden  to  be  not  within  the  statute.  Here 
was  the  relinquishment  by  the  widow  of  a  part  of  her  exclu- 
sive lien  upon  and  interest  in  the  goods  and  effects  of  her  hus- 
band, and  which  were  a  fund  in  her  hands  for  the  payment 
of  the  debts  of  the  estate,  and  the  defendant,  by  the  agree- 
ment, acquired  that  interest  Lord  Hardwicke  goes  even  fur* 
ther  than  this  in  his  decision,  wherein  he  says  it  is  not  within 
the  statute,  "for  there  is,"  he  adds,  "a  distinction  between  a 
promise  to  pay  the  original  debt  and  on  the  foot  of  the  original 
contract,  and  where  it  is  on  a  new  consideration.  Here  is  quite 
a  new  consideration." 
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There  is  a  short  case  reported  in  Salkeld,  standing  appa- 
rently upon  the  same  ground.  It  was  to  this  effect:  The  sheriff 
took  goods  upon  an  execution,  and  a  stranger  promised  the 
officer  to  pay  the  debt  in  consideration  that  he  would  restore 
them.  The  action  was  brought  upon  that  promise,  and  on 
demurrer  it  was  held  to  be  a  good  consideration.  No  benefit, 
so  far  as  the  case  discloses,  accrued  to  the  promisor,  the  goods 
being  restored,  to  the  debtor;  but  the  consideration  which 
upheld  the  promise,  and  which  was  good  as  an  original  under- 
taking, was  the  relinquishment  of  the  lien  which  the  sheriff 
had  upon  the  property  by  virtue  of  the  levy  under  his  execu- 
tion. (Love's  case,  1  Salk.,  28.)  It  is  true  that  the  statute  of 
frauds  is  not  called  in  question  in  this  decision,  but  the  case 
clearly  presented  that  objection,  which  would,  beyond  doubt, 
have  been  urged  if  either  the  counsel  or  the  court  had  deemed 
it  tenable. 

The  next  case,  and  the  one,  perhaps,  most  frequently  cited 
and  commented  on  in  connection  with  the  particular  question 
we  are  considering,  is  Williams  v.  Leper  (3  Burr.,  1886),  and 
reported  also  more  briefly  in  2  Wilson,  308.  The  case  was 
<ried  before  Lord  Mansfield,  at  Guildhall,  and  a  verdict 
taken  for  the  plaintiff  upon  the  following  state  of  facts:  One 
Taylor  was  indebted  to  the  plaintiff  in  the  sum  of  £45  for  rent 
of  premises  he  held  of  him  as  his  landlord.  Taylor,  becoming 
insolvent,  conveyed  his  property  to  the  defendant,  Leper,  for 
the  benefit  of  his  creditors.  Leper  took  possession,  when  the 
plaintiff  came,  as  landlord,  to  distrain  for  the  rent  due  him ; 
whereupon  Leper  promised  that,  if  he  would  desist  from  dis- 
training, he  would  pay  the  debt  The  plaintiff  accordingly, 
in  consideration  of  this  promise,  refrained  from  enforcing  his 
distress,  and  the  action  was  brought  upon  that  agreement.  In 
the  Court  of  King's  Bench,  all  the  judges  gave  brief  opinions. 
Lord  Mansfield  said,  emphatically:  "The  case  has  nothing 
to  do  with  the  statute  of  frauds.  The  landlord  had  a  legal 
pledge.  He  enters  to  distrain,  and  has  the  pledge  in  his  cus- 
tody. The  defendant  agrees  that  the  goods  shall  be  sold,  and 
the  plaintiff  be  paid  in  the  first  place.    The  goods  are  the  fund. 
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Leper  was  obliged  to  pay  the  landlord,  who  had  the  prior  lien." 
The  other  judges  concurred  in  the  result;  but  Justice  Amour 
was  inclined  to  put  it  upon  the  footing  that  the  goods  were  a 
fond  and  Leper  the  bailiff  of  the  landlord,  and  when  he  had  sold 
the  goods  the  money  was  in  his  hands  substantially  as  the 
landlord's  agent  The  case  may,  perhaps,  be  safely  maintained 
upon  that  special  ground,  and  is  thus  an  authority  within  what 
I  have  ventured  to  designate  as  the  second  class  of  promises 
not  within  the  statute;  but  I  think  the  language  of  Lord 
Mansfield  presents  very  clearly  the  ground  of  the  distinction 
to  be,  that  the  plaintiff  had,  in  consequence  of  the  promise  of 
defendant,  relinquished  a  lien  operative  and  efficient  to  produce 
satisfaction  of  the  debt,  and  that  it  is  a  very  ample  authority 
to  support  the  validity  of  such  a  promise  upon  that  considera- 
tion. 

The  case  of  Hoidditch  v.  Milne  (8  Esp.,  86),  presents  the 
point  more  clearly,  and  is  a  very  decisive  authority  on  the 
proposition  we  are  discussing.  The  plaintiff  had  repaired  car* 
riages  for  one  Cofey,  and  charged  the  account  to  him.  The 
defendant  sent  an  order  to  have  them  packed  and  sent  on  board 
a  ship,  and  promised  to  pay  the  bill.  On  the  trial,  the  defend-' 
ant's  counsel  asked  that  the  plaintiff  be  nonsuited,  on  the 
ground  that  the  promise  being  to  pay  a  debt  of  Cofey,  who 
was  himself  liable,  and  not  being  in  writing,  it  was  void  by 
the  statute.  But  Lord  Eldon  refused  to  nonsuit  the  plaintiff, 
and  held  that  it  was  an  original  undertaking.  He  cited  the 
case  of  Williams  v.  Leper }  saying  that  it  appeared  to  apply 
precisely  to  the  case  then  before  him.  "  The  plaintiff)"  he 
adds,  "  had,  to  a  certain  extent,  a  lien  upon  the  carriages,  which 
he  parted  with  on  the  defendant's  promise  to  pay.  This  took 
the  case  out  of  the  statute,  and  made  the  defendant  liable^ 

(Jostling  v.  Avbert  (2  East,  825),  presented  the  following 
fects :  The  plaintiff  was  a  broker,  and  had  in  his  hands  policies 
of  insurance  upon  which  he  had  a  lien  for  certain  acceptances 
he  had  given  for  one  Grayson.  The  defendant,  upon  the  plain* 
tiff  delivering  him  the  policies  that  he  might  collect  them, 
promised  that  he  would  provide  for  the  acceptances  as  they 
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became  doe.  The  plaintiff,  being  prosecuted  on  one  of  his 
acceptances,  brought  this  suit  to  recover  of  the  defendant  upon 
his  promise.  It  appeared  that  the  defendant  had  collected  the 
policies.  This  was  held  to  be  an  original  undertaking,  and  not 
within  the  statute.  It  is  true  that  it  presented  another  ground 
upon  whieh  the  recovery  could  be  sustained,  to  wit,  that  the 
defendant  had  possessed  himself  of  the  fund  created  for  the 
express  purpose  of  meeting  the  debt,  and  this  would  sustain  a 
count  for  money  had  and  received.  Lord  1£llinbobough 
puts  it  in  both  aspects*  and  says,  at  the  clone  of  his  opinion, 
citing  Williams  v.  Lepery  that  he  agrees  with  that  decision  to 
the  full  extent  of  it  "I  agree,"  he  says,  "with  those  of  the 
judges  who  thought  the  case  not  within  the  statute  at  all,  and 
I  also  agree  with  the  ground  on  which  Mr.  Justice  Aston 
proceeded,  that  the  evidence  sustains  the  count  for  money  bad 
and  received." 

A  distinction  had  crept  into  the  books  founded  upon  a  remark 
of  Bullib  in  Motion  v.  Wharam  (2  Term  R,  80),  to  the 
effect  that,  if  the  person  to  whose  use  goods  are  furnished  or 
property  delivered  is  liable  at  all,  any  other  promise  by  a  third 
person  to  pay  that  debt  must  be  in  writing,  otherwise  it  is  void 
by  the  statute  of  frauds ;  and  upon  this  distinction  the  case  of 
Croft  v.  SmaUtvood  (1  Esp.,  121),  was  decided.  But  this  dis- 
tinction was  repudiated  in  the  cases  already  cited,  in  all  which 
it  is  manifest  that  the  original  debt  was  still  subsisting  and 
remained  unaffected  by  the  new  undertaking ;  and  in  this  State 
that  precise  point  has  been  expressly  adjudged  in  the  case  of 
Farley  v.  Cleveland,  heretofore  referred  to,  and  in  Roger*  v. 
KneeJmd  (18  Wend.,  114> 

The  principle  of  the  eases  I  have  thus  cited  has  been  affirmed, 
and  the  doctrine  fully  recognized,  in  two  or  three  modern 
English  cases;  among  which  are,  Edwards  v.  Kelly  (6  M.  k 
Selw.,  204) ;  Bird  v.  Gammon  (8  Bing.,  N.  C,  888) ;  and  Walker 
v.  Taylor  (6  Carr.  &  Payne,  752),  which  is,  perhaps,  the  most 
recent  one,  and  is  to  the  following  effect:  The  widow  of  a 
publican  employed  an  undertaker  to  conduct  the  funeral  of  her 
deceased  husband,  and  deposited  with  him  the  licenses  of  the 
SmxH^-VoL.  VII.  56 
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house  as  a  security  for  the  payment  of  his  bilL  A,  one  of  a  firm 
who  supplied  the  house  with  liquors,  took  out  letters  of  admin- 
istration on  the  estate,  and  B,  the  other  partner,  promised  the 
undertaker  that,  if  he  would  give  up  the  licenses  to  him,  he 
would  pay  the  funeral  expenses.  It  was  held  that  the  under- 
taker, having  surrendered  the  licenses,  might  recover  his  bill 
against  B,  although  the  widow  was  his  employer  and  he  had 
charged  the  administrator  as  his  debtor.  Tindal,  Ch.  J.,  said, 
on  the  trial:  "Here  is  a  new  contract,  under  a  new  state  of 
circumstances.  It  has  nothing  whatever  to  do  with  the  statute 
of  frauds." 

In  view  of  these  authorities,  I  think  it  may  be  safely  affirmed 
that  the  rule  in  England  is  too  well  settled  to  admit  of  question 
that  the  promise  in  this  case  is  not  within  the  statute  of  frauds. 
No  case  that  fairly  holds  the  contrary  has  been  produced,  or 
even  referred  to,  on  the  argument;  and  so  well  established 
does  this  doctrine  seem  to  be,  that  the  elementary  writers  sub- 
stantially concur  in  the  principle  derived  from  them.  Thus 
Chitty  says:  "  Although  the  debt  of  another  form  the  subject 
matter  of  the  defendant's  undertaking,  still,  if  he  promised  to 
pay  the  debt  upon  some  new  consideration  raised  by  himself 
and  the  consideration  be  the  resignation  of  a  charge  or  lien  which 
afforded  a  remedy,  or  fund,  to  enforce  the  payment,  the  case 
does  not  fall  within  the  statute."  (Chit  Cont,  Springfield  ed# 
of  1851,  p.  446.) 

Thus,  also,  Burge  on  Suretyship,  26,  expresses  in  substance 
the  same  proposition :  "  Though  the  debt  of  another  may  have 
been  the  original  cause  of  the  promise,  yet,  if  the  person  to 
whom  it  is  made  relinquishes  some  right  or  advantage  which  he 
possessed,  and  which  might  have  enabled  him  to  obtain  satis- 
faction of  his  debt,  the  promise  by  a  third  party  to  pay  the 
debt  in  consideration  of  such  relinquishment  is  an  original 
promise,  and  not  within  the  statute."  (See,  also,  Fell  on  Guar., 
chap.  2,  §§  7,  8,  to  the  same  effect) 

The  rule  is,  perhaps,  still  more  clearly  and  strongly, stated 
by  Addison,  in  his  recent  treatise  on  Contracts,  who,  on  a  colla- 
tion of  the  authorities,  both  ancient  and  modern,  states  his 
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conclusion  in  the  following  terms :  "  A  contract  or  promise, 
although  made  concerning  the  debt  or  default  of  a  third  party, 
may  yet  be  an  original  promise,  not  within  the  statute.  If  the 
plaintiff  has  a  lien  upon  the  property  of  his  debtor  in  his  pos- 
session, or  holds  securities  for  the  payment  of  his  debt,  and  is 
induced  to  give  up  the  lien,  or  part  with  his  securities,  upon  the 
faith  of  the  defendant's  promise  to  pay  the  debt,  the  promise 
so  made  is  not  within  the  mischiefs  provided  against  by  the 
statute,  although  the  amount  promised  to  be  paid,  on  the  sur- 
render of  the  securities,  may  be  the  subsisting  debt  of  the  third 
party  due  to  the  plaintiff,  and  the  possession  of  the  promise 
may  have  the  effect  of  discharging  the  debt"  (Add.  on  Conk, 
38,  39.) 

To  the  English  cases  above  cited  and  commented  on,  I  add 
that  of  BarreO,  v.  Trussdl  (4  Taunt,  117),  where  the  same  point 
is  adjudged.  It  was  a  case  where  the  plaintiff  was  about  to  sell 
the  property  of  one  Abbott,  under  a  bill  of  sale  executed  to 
him  by  Abbott.  Having  taken  the  property,  the  defendant, 
in  consideration  that  the  plaintiff  would  relinquish  the  posses 
sion  to  Abbott,  promised  verbally  to  pay  the  plaintiff  £122, 
being  the  debt  of  Abbott  due  to  the  plaintiff,  and  to  collect  which 
the  plaintiff  was  about  to  make  the  sale.  The  plaintiff  obtained 
a  verdict,  but,  on  a  rule  to  show  cause,  the  defendant  insisted 
that  the  plaintiff  was  not  entitled  to  recover  because  this  was 
an  agreement  to  answer  for  the  debt  of  another,  and  there  was 
no  signature  of  the  party  sought  to  be  charged.  The  counsel 
for  the  defendant,  on  the  argument,  insisted  that  here  was  no 
benefit  derived  to  the  defendant,  as  there  was  no  delivery  of 
the  goods  to  the  defendant ;  but  Heath,  J.,  said :  "  There  was 
a  detriment  moving  to  the  plaintiff,  which  is  a  good  considera- 
tion ;  for  in  consequence  of  his  forbearance,  the  goods  were 
afterwards  taken  and  sold  on  an  execution  against  Abbott" 
At  a  subsequent  day  the  rule  was  discharged,  Mansfield, 
Ch.  J.,  saying:  "What  is  this  but  the  case  of  a  man  who, 
having  the  absolute  power  of  selling  goods,  refrains  upon  the 
request  of  another  ?  It  is  not  a  promise  to  pay  another's  debt" 

The  cases  decided  in  this  State,  with  perhaps  an  occasional 
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exception,  affirm  the  same  rule,  even  if  they  do  not  carry  the 
doctrine  somewhat  further.  It  will  be  sufficient  for  our  present 
purpose,  however,  if  they  shall  be  found  to  be  substantially  in 
accordance  with  the  English  cases.  I  will  examine  them  very 
briefly : 

Slingerland  v.  Morse  (8  Johns.  R,  463),  is  the  earliest  reported 
case  where  this  question  was  presented.  The  plaintiff  in  that 
case  had  distrained  the  goods  of  his  tenant  for  rent  The 
defendant  agreed  that  he  would  deliver  the  goods  in  six  days, 
or  pay  the  amount  of  the  rent,  and  thereupon  the  distress  was 
abandoned  and  the  goods  left  with  the  tenant  This  was  held 
to  be  an  original,  and  not  a  collateral  undertaking,  and  that  no 
writing  was  therefore  necessary.  It  was  decided,  substantially, 
upon  the  authority  of  Williams  v.  Leper.  It  has  been  said,  in 
regard  to  this  case,  that  it  may  perhaps  be  sustained  on  the 
ground  that  the  goods  were  a  fund  in  the  hands  of  the  defend- 
ant, from  the  possession  of  which  his  liability  resulted.  But, 
in  answer  to  this,  it  is  only  necessary  to  say,  that  no  such  reason 
is  given  for  the  decision,  and  in  the  case  it  is  expressly  stated 
that  the  goods  were  left  with  die  tenant 

The  cases  of  Skekon  v.  Brewster  (8  John.,  876),  and  Odd  r. 
PhiUips  (10  i&,  412),  I  do  not  cite  in  this  connection ;  for, 
although  they  both  recognize  the  doctrine  of  Chancellor  Kent 
in  Leonard  v.  Vredenburgh,  and  hold  the  promise  good  because 
it  was  founded  upon  a  distinct  consideration  arising  between 
the  newly  contracting  parties,  yet,  as  in  both  cases  property 
had  been  delivered  to  the  defendant  to  enable  him  to  discharge 
the  debt,  they  do  not  fall  within  that  precise  class  to  which  this 
case  belongs. 

The  case  of  Chopin  r.  J/ernB  (4  Wend.,  667),  was  an  agree- 
ment to  indemnify  another  for  becoming  the  guarantor  of  a 
third ;  and  it  was  held  not  to  be  within  the  statute,  and  is  in 
point  to  show  that  it  is  not  necessary  that  the  defendant  should 
receive  any  benefit  from  what  was  done  by  the  plaintiff  the 
consideration  in  that  case  being  purely  harm  to  the  plaintiff. 

Jackson  v.  Saynor  (12  John.,  291),  is  sometimes  cited  as 
conflicting  with  the  prior  cases  of  Skdton  v.  Brewster  and  Qold 


ALBAHT,  JUN&  1860.  445 

MMlory  «.  OtikU. 

v.  Philips,  and  with  the  distinction  I  mm  seeking  to  illustrate. 
It  clearly  does  not  with  the  latter,  for  no  lien  was  surrendered 
or  benefit  waived  by  the  plaintiff!  The  case  came  fairly  within 
that  class  where  the  agreement  is  valid  by  reason  of  property 
being  placed  in  the  hands  of  the  promisor  to  pay  the  debt,  in 
consideration  of  which  he  agrees  to  discharge  it  The  court 
put  the  decision,  however,  upon  the  express  ground  that  the 
original  debt  was  still  subsisting;  a  distinction  which  is  no 
longer  recognized.  There  cannot  be  a  doubt  that,  on  the  pre- 
cise state  of  facts  disclosed  in  that  case,  the  decision  would  now 
be  the  other  way. 

In  the  case  of  Gardiner  v.  Hopkins  (5  Wend,  28),  die  plain 
tiff  had  a  lien  upon  the  sheets  of  a  law-book  he  was  printing 
for  one  Wiley,  and  the  defendant  promised  that,  if  he  would 
deliver  the  sheets,  he  would  pay  the  balance  of  his  account— 
the  claim  against  Wiley  still  remaining  in  force.  The  case,  as 
stated,  leaves  it  a  little  uncertain  whether  the  delivery  was 
made  to  Wiley,  or  to  the  defendant,  who  was  his  assignee. 
The  decision  proceeded  upon  the  ground  that  the  plaintiff  gave 
up  what  was  claimed  to  be  a  valid  lien,  and  the  defendant 
derived  a  benefit  from  the  surrender  by  obtaining  the  property. 
It  is  not  a  case  proceeding  upon  the  simple  ground  of  a  lien 
surrendered ;  although,  if  that  had  been  the  only  feature  pre- 
sented, I  think  it  clear  the  verdict  would  have  been  sustained. 

The  case  of  Mercem  v.  Mack  <fc  Andrus  (10  Wend.,  461), 
presented  the  precise  point  The  plaintiff  had  a  levy  by  virtue 
of  an  execution  upon  the  property  of  one  Heed;  and  one  of  the 
defendants  agreed  that,  in  consideration  of  the  release  of  the 
levy,  the  defendants  would  pay  the  plaintiff  $160  at  the  expi- 
ration of  some  eighty  days,  or  give  their  note  for  that  amount 
The  judge  at  the  trial  ruled  that  a  promise  founded  upon  the 
consideration  of  surrendering  up  property  levied  on  by  execu- 
tion is  an  original  undertaking  and  need  not  be  in  writing;  and 
on  the  other  ground,  of  the  partnership  liability,  he  left  it  to  the 
jury  to  say,  upon  the  evidence,  whether  the  firm  was  bound 
by  what  had  been  shown  upon  that  point  A  new  trial  was 
tgranted  for  a  misdirection  of  the  court  upon  this  branch  of  the 
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case ;  but  upon  the  other,  Chief  Justice  Savage  stated  that  the 
ruling  was  right,  and  that  a  promise  made  upon  such  a  con- 
sideration as  appeared  in  the  case  was  not  within  the  statute 
of  frauds.  In  reference  to  this  case,  it  is  said,  in  the  able 
opinion  of  the  Supreme  Court  given  in  the  present  case  at  the 
general  term,  that  what  was  said  by  Judge  Savage  in  his 
decision  on  this  point  was  entirely  obiter ',  and  that  he  cited  no 
authority  to  support  his  conclusion.  I  cannot  agree  with  the 
learned  justice  who  gave  the  opinion,  on  this  point  So  far 
from  the  remark  being  obiter,  the  precise  question  was  pre- 
sented. If  the  ruling  at  the  circuit  had  been  wrong,  that 
would  have  been  an  end  of  the  case,  and  a  new  trial'  would 
have  been,  perhaps,  unnecessary  on  the  other  ground.  I£ 
however,  it  was  to  be  sent  back,  it  was  equally  necessary  to 
determine  the  other  question,  which  was  vital  to  the  mainte- 
nance of  the  action  itself;  and  as  to  the  remark  that  no  autho- 
rity was  cited,  the  Chief  Justice  probably  deemed  that  the  doc- 
trine had  been  so  often  and  well  settled  as  to  have  become 
almost  elementary,  and  requiring  no  array  of  cases  to  sustain  it 

Indeed,  so  well  had  the  rule  been  established,  that  in  the 
case  of  Smith  v.  Weed  (20  Wend.,  184),  the  point  was  not  even 
raised  by  the  counsel  on  the  argument  It  presented  the  case 
of  a  naked  parol  promise  of  a  third  person  to  pay  the  debt  to 
the  plaintiff,  in  consideration  of  the  release  of  an  attachment 
which  the  plaintiff  had  levied  on  the  property  of  his  debtor; 
and  the  court  held,  without  any  hesitation,  that  the  lien  was 
valid,  and  the  release  thereof  constituted  a  sufficient  considera- 
tion for  the  undertaking  of  the  defendant  to  pay  the  debt 
Being  an  original  promise,  it  was,  of  course,  not  within  the 
statute.  - 

The  last  case  which  has  arisen  in  our  courts  where  this  pre- 
cise question  has  been  presented,  is,  Fay  v.  Bdl  (Lai.  Supp.  to 
Hill  k  Denio,  251).  The  decision  is  brie£  but  emphatic,  and 
is  given  by  an  able  and  eminent  judge,  who,  until  his  recent 
lamented  decease,  continued,  with  intellectual  vigor  unimpaired, 
and  "natural  force"  almost  unabated,  by  his  large  learning 
and  ripened  experience,  to  enlighten  the  tribunal  over  which 
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he  once  presided.  The  facts  were  briefly  these :  One  Daharch 
had  employed  the  plaintiff  to  mend  a  pair  of  boots.  The 
work  had  been  done,  and  the  boots  remained  in  the  possession 
of  the  plaintiff  and  he  had,  of  course,  a  lien  for  the  amount 
of  his  charge.  Upon  the  promise  of  the  defendant  to  pay  the 
demand,  the  boots  were  delivered  to  Daharch.  There  was  a 
recovery,  and  on  appeal  it  was  insisted  that  the  promise  was 
jrithin  the  statute  of  frauds ;  but  the  court  held  otherwise. 
Beardslky,  J.,  who  gave  the  decision,  enters  upon  no  argu- 
ment to  vindicate  it.  He  simply  says :  "  It  was  a  new  under- 
taking, founded  on  a  new  and  distinct  consideration,  to  wit,  the 
relinquishment  by  the  plaintiff  of  his  lien  on  the  boots,  and 
which  was  sufficient  to  uphold  the  promise  made.  It  was  not 
within  the  statute  of  frauds."  He  then  adds  the  authorities, 
some  ten  or  twelve  in  number,  among  which  are  several  we 
have  particularly  considered.  Here,  then,  is  an  opinion  not 
obiter — not  unsustained,  but  fortified  by  authority,  and  present- 
ing a  state  of  facts  absolutely  identical  with  the  case  now  before 
us.  The  decision  has  never  been  questioned  or  doubted  by 
any  succeeding  case ;  and  I  propose  to  abide  by  it,  as  a  clearly 
expressed,  well  considered  and  authoritative  exposition  of  the 
law,  and  which  determines  the  present  case  in  favor  of  the 
plaintiff.  Whatever  we  might  be  disposed  to  say  of  this  as 
an  original  question — (and,  were  I  at  liberty  to  view  it  as  such, 
I  confess  I  should  find  difficulty  in  so  construing  the  language 
of  the  statute  as  to  exempt  these  cases  from  its  operation) — I 
think  the  current  of  authority  has  too  long  and  steadily  set  in 
one  direction  to  be  now  turned  aside,  and  that  the  rule  stands 
too  firmly,  not  only  "super  ardiquas"  but  "super  novas  vuw," 
to  be  disturbed. 

I  need  scarcely  add,  that  the  cases  of  Barker  v.  BucUin  (2 
Denio,  45),  and  Brewster  v.  Silence  (4  Seld.,  207),  to  which  we 
have  been  referred  by  the  defendant's  counsel,  hold  no  doctrine 
whatever  inconsistent  with  the  great  "  cloud  of  witnesses"  that 
have  been  summoned  to  the  stand.  The  former  case  was  where 
property  had  been  sold  to  the  defendant,  in  consideration  of 
which  he  promised  to  pay  the  debt  of  the  party  delivering  the 
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property,  to  the  plaintiff.  It  was  not  a  promise  to  pay  the 
debt  of  a  third  party  merely,  bat  was,  in  effect,  an  agreement 
to  pay  the  defendant's  own  debt  The  case  was  rightly  decided 
upon  all  the  authorities,  and  it  was  unnecessary  to  go  beyond 
this  simple  and  plain  proposition  to  uphold  the  recovery.  The 
case  of  Brewster  v.  Silence  is  purely  that  of  a  naked  written 
guaranty  to  pay  another's  debt,  expressing  no  consideration. 
The  court  held  that  the  consideration  could  not  be  supplied  by 
parol  proo£  There  was  no  pretence  that,  in  consideration  of 
the  undertaking,  any  lien  was  surrendered  or  right  relinquished 
which  the  plaintiff  held,  and  which  was  operative  in  his  hands. 
Some  evidence  was  attempted  to  be  given  on  the  trial  that  the 
properly  was  placed  in  the  hands  of  the  defendant,  on  which 
fact  his  undertaking  was  founded;  but  the  Court  of  Appeals 
held  that  this  was  not  only  outside  of  the  issue,  but  that  the 
evidence  given  did  not  conduce  to  prove  the  point  sought 
to  be  established.  This  case  also  finally  settled  the  doctrine 
which  had  been  floating  loosely  through  the  Reports,  that  a 
guaranty  oould  not  be  changed  into  a  promissory  note  so  as  to 
charge  the  partj^by  some  other  contract  than  the  one  he  had 
in  fact  entered  into ;  but  beyond  this,  and  the  other  proposition 
that  a  guaranty  which  does  not  express  the  consideration  is 
void  under  the  statute  of  frauds,  the  case  is  not  to  be  invoked 
as  authority.  The  decision  is  not,  therefore,  in  conflict  with 
the  rule  which  is  to  be  applied  to  this  case,  which  is  controlling 
upon  the  question  before  us. 

My  opinion  is,  that  the  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  the  event 

Daviss  and  Wright,  Js.,  concurred  in  this  opinion. 

Judgment  affirmed. 


ALBANY,  JUNE,  1860.  449 


Oswego  Starch  Factory  v.  DollowajK 


Thb  Oswego  Staboh  Factory  v.  Dollowat  et  aL 

The  location,  for  the  purposes  of  taxation,  of  a  manufacturing  corporation 
organized  under  the  general  act  (ch.  40  of  1848),  is  the  place  designated 
in  its  certificate  as  that  where  the  operations  of  the  company  are  to  be 
carried  on. 

It  is  immaterial  that  the  principal  office  or  place  for  transacting  the  finan- 
cial concerns  of  the  company  is  located  in  a  different  town, 

For  the  purpose  of  taxing  corporations*  under  the  statute,  as  amended  in 
1857  (ch,  456  of  1857,  §  3),  its  stock  is  to  be  assessed  at  its  actual  value, 
whether  above  or  below  the  nominal  par,  and  this  irrespective  of  its 
possessing  any  surplus  capital  or  reserved  funds. 

So  held,  where  such  a'  corporation  had  no  surplus  or  reserved  funds,  but 
made  annual  dividends  of  all  its  profits,  amounting  to  fifteen  per  cent 
and  upwards,  and  the  company  was  assessed  for  its  capital  at  a  valuation 
of  seventy-five  per  cent  above  par. 

Appeal  from  the  Supreme  Court  Action  against  the  asses- 
sors of  the  city  of  Oswego,  for  an  alleged  illegal  and  excessive 
taxation  of  the  capital  stock  of  the  plaintiff  upon  the  tax-rolls 
of  the  city  and  county  of  Oswego,  in  consequence  of  which  it 
had  been  subjected  to  taxes  amounting  to  over  $9,000,  for  the 
non-payment  of  which  its  property,  to  the  value  of  $15,000, 
was  sold  by  the  collector.  The  trial  was  before  a  referee,  who 
found  these  facts :  The  plaintiff  is  a  manufacturing  corporation, 
organized  under  the  general  act  (ch.  40  of  1848),  by  the  filing, 
in  March,  1848,  in  the  office  of  the  Secretary  of  State,  and  of 
the  clerk  of  the  county  of  Oswego,  a  certificate  in  duplicate, 
stating,  among  other  things,  that  it  was  formed  "for  the  pur- 
pose of  carrying  on  the  manufacture  of  starch,  in  the  city  of 
Oswego,"  and  that  "  the  operations  of  the  said  company  shall 
be  carried  on  in  the  city  of  Oswego.''  Immediately  after  its 
organization,  the  company  purchased  lands  in  the  city  of 
Oswego  and  erected  thereon  buildings  and  machinery  for  the 
manufacture  of  starch,  at  an  expense  of  about  $800,000.  It 
employed  there,  in  the  manufacture,  about  800  persons,  and 
used,  annually,  from  200,000  to  250,000  bushels  of  corn. 
Smith.— Vol.  VII.  '  .  61 
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Four  of  the  five  trustees  of  the  company  resided,  and  always 
have  resided,  at  Auburn,  in  Cayuga  county.  The  president, 
secretary  and  treasurer  of  the  company  resided  at  Auburn,  and 
kept  an  office  there,  for  which  the  company  paid  rent  The 
meetings  of  the  board  of  trustees  were  held  at  Auburn:  the 
agent  at  Oswego,  usually  twice  a  week,  forwarded  to  the  trea- 
surer at  Auburn  an  account  of  sales  made,  and  the  same  were 
entered  by  him  upon  the  sales  book,  and  the  collections  for 
sales  were  transmitted  to  the  treasurer  by  the  purchasers ;  or 
the  treasurer  drew  on  the  purchaser  through  the  Cayuga  County 
Bank  in  Auburn:  the  raising  and  furnishing  of  funds  for 
caryring  on  the  business  was  at  Auburn:  the  bank  ac- 
count there  was  large,  some  years  amounting  to  nearly 
$1,000,000.  The  referee  found  other  facts  tending  to  show 
that  Auburn  was  the  seat  of  the  financial  transactions  of  the 
company. 

In  1867,  the  defendants,  the  assessors  of  the  city  of  Oswego, 
assessed  the  plaintiff's  real  estate  at  $160,000.  They  deducted 
this  amount  from  the  nominal  value  of  the  capital  stock, 
$450,000,  leaving  $290,000,  and  assessed  the  value  of  the  said 
$290,000  at  75  per  cent  above  par;  making,  as  the  assessment 
of  the  plaintiff's  personal  property,  $507,500.  No  assessment 
was  made  for  surplus  profits  or  reserved  funds.  The  referee 
found  nothing  as  to  the  value  of  the  stock,  in  point  of  fact; 
holding  that  the  assessors  having  jurisdiction  to  make  the 
assessment,  its  extent  is  matter  for  their  judgment,  and  that 
they  would  not  be  liable  for  error  in  exercising  it  The 
evidence,  however,  showed  that  there  was  no  surplus  capi- 
tal or  reserved  funds,  but  that  all  the  profits  were  divided 
annually,  and  that  no  dividend  had  been  less  than  fifteen 
per  cent. 

The  referee  found,  as  matter  of  law,  that  the  plaintiff  was 
legally  taxable  for  personal  property  in  Oswego,  and  not  else- 
where, even  if  the  principal  office  for  transacting  its  financial 
concerns  was  in  Auburn. 

Judgment  was  entered  upon  his  report  for  the  defendants, 
which  having  been  affirmed  on  appeal  fit  general  term  in  the 
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fifth  district,  the  plaintiff  appealed  to  this  court    The  case  was 
submitted  on  printed  arguments. 

John  Porter,  for  the  appellant 

W.  T.  Curtis  and  Charles  Ehodes,  for  the  respondents. 

Denio,  J.  The  plaintiff's  counsel  maintain  that  there  should 
have  been  a  recovery  in  the  Supreme  Court  upon  two  grounds : 
first,  because  the  corporation  was  not  liable  to  taxation  on 
personal  property  at  Oswego,  but  could  only  be  assessed  at 
Auburn ;  and,  secondly,  that  it  was  improperly  assessed  the 
sum  of  $217,500  beyond  the  anfount  of  its  capital,  after  deduct- 
ing the  value  of  its  real  estate ;  whereas,  as  they  insist,  it  was 
only  liable  to  taxation  on  the  nominal  amount  of  its  capital 
over  and  above  the  deductions  for  real  estate.  A  question  has 
been  made,  whether  the  defendants  were  liable  to  this  action 
for  their  acts  as  assessors,  assuming  that  the  plaintiffs  are  right 
in  their  positions  above  mentioned ;  but  the  conclusions  at 
which  we  have  arrived  render  it  unnecessary  to  express  an 
opinion  upon  this  last  point 

1.  We  think  the  corporation  was  legally  assessed  and  taxed, 
at  Oswego.  The  act  authorizing  the  creation  of  corporations 
for  manufacturing  purposes  (Laws  1848,  ch.  40),  requires  that 
the  certificate  of  incorporation  should  state  (among  other  par- 
ticulars), "  the  names  of  the  town  and  county  in-  which  the 
operations  of  the  company  are  to  be  carried  on  ;w  and  the  cer- 
tificate under  which  the  plaintiff's  corporation  was  formed, 
accordingly  declares  that  the  operations  of  that  company  shall 
be  carried  on  at  the  city  of  Oswego,  in  the  county  of  Oswego; 
and  it  appears  that  the  plaintiff  in  fact  erected  the  manufactory 
there,  and  that  all  the  business  of  manufacturing  was  carried 
on  in  that  city.  A  portion  of  the  books  were  kept  at  the 
treasurer's  office  at  Auburn,  and  the  general  financial  affairs 
were  transacted  there.  If  our  judgment  depended  upon  the 
relative  proportion  of  the  pecuniary  business  which  was  man- 
aged at  one  or  the  other  of  the  two  localities,  it  would  be 
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necessary  to  examine  more  critically  the  several  particular  facts 
found  by  the  referee  in  order  to  ascertain  whether  they  warrant 
his  general  conclusion,  that  the  place  for  transacting  the  finan- 
cial concerns  and  the  principal  office  of  the  company  was  at 
Oswego;  but  being  of  opinion  that  the  plaintiff  could  not^ 
within  the  sense  of  the  provision  of  the  Revised  Statutes  to 
be  presently  mentioned,  have  any  principal  office  for  transact- 
ing its  financial  concerns  except  at  Oswego,  we  do  not  pass  any 
judgment  upon  the  question  of  feet  referred  to. 

The  Revised  Statutes  contain  the  following  provision  as  to 
the  place  of  taxing  the  property  of  corporations:  "The  re*l 
estate  of  all  incorporated  companies,  liable  to  taxation,  shall  be 
assessed  in  the  town  or  ward  in  which  the  same  shall  lie,  in 
the  same  manner  as  the  real  estate  of  individuals.  All  the 
personal  estate  of  every  incorporated  company,  liable  to  assess- 
ment on  its  capital,  shall  be  assessed  in  the  town  or  ward  wherp 
the  principal  office  or  place  for  transacting  the  financial  concern* 
of  the  company  shall  be ;  but  if  such  company  have  no  prin- 
cipal office  or  place  for  transacting,  its  financial  concerns,  th$n 
in  the  town  or  ward  where  the  operations  of  such  company 
shall  be  carried  on."  (1  R.  S.,  889,  §  6.)  This  provision  applied 
to  all  incorporations  liable  to  taxation  on  their  capital  then 
existing,  and  to  all  such  as  should  thereafter  come  into  exist- 
ence, whether  their  charters,  or  the  certificates  under  which 
they  were  incorporated,  when  formed  under  general  acts,  con- 
fined them  to  any  locality  or  not.  The  greater  number  of  them 
were  incorporated  for  carrying  on  some  financial  or  industrial 
enterprise  in  some  particular  city  or  town,  and  this  circumstance 
of  locality  was  a  part  of  their  legal  constitution ;  but  a  great 
many  were  of  a  character  which  did  not  permit  them  to  be 
confined  to  any  one  local  division  of  the  State,  Navigation 
companies,  turnpike  companies,  and  canal  companies,  were  of 
this  class,  and  also  bridge  companies  spanning  rivers  dividing 
separate  local  jurisdictions,  and  some  others  whose  business 
was  of  a  general  nature.  In  the  aggregate,  these  corporations, 
unattached  to  any  particular  town  or  city,  were  very  numerous. 
Without  some  special  provision  to  meet  the  oase,  it  would  be 
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impossible  to  determine  in  what  place  they  were  to  be  assessed 
in  their  capital ;  but  as  all  property  of  joint  stock  corporations 
was  to  be  taxed  somewhere,  there  would  be  great  uncertainty 
as  to  the  place  of  taxation  in  such  cases,  and  they  might  be 
assessed  in  the  several  towns  or  cities  through  which  their 
operations  extended ;  and  this  would  be  likely  to  produce  a 
conflict  among  the  different  jurisdictions,  and  to  cause  much 
inconvenience  to  the  companies,  as  well  as  to  the  public.  It 
was  to  remedy  this  inconvenience,  that  tne  provision  under 
consideration  was  enacted  It  was  not  necessary  to  limit  it,  in 
terms,  to  those  companies  having  no  seat  in  a  particular  town 
or  city,  for  it  was  assumed  that  the  other  class  of  corporations, 
namely,  those  having  a  fixed  residence,  would  probably  have 
a  principal  office  for  conducting  their  financial  business  in  the 
town  where  they  were  located ;  and  if  they  did  not,  the  gen- 
eral language  at  the  close  of  the  section  would  meet  their  case. 
The  plaintiff's  position  would  require  us  vo  hold  that  a  bank 
or  insurance  company,  chartered  to  carry  on  its  business  in  a 
particular  town,  for  instance  in  the  city  of  New  York,  could 
lawfully  establish  its  financial  office  in  some  neighboring  town— 
suppose  in  the  county  of  Westchester — und  in  that  manner 
remove  its  residence,  as  regards  its  liability  to  contribute  to  the 
public  burdens,  to  that  suburban  jurisdiction  and  deprive  the 
municipality,  of  whose  local  administration  it  enjoyed  the 
benefit,  of  any  contribution  towards  the  expenses  of  the  local 
government  We  are  of  opinion  that  when  the  legislature, 
by  the  act  of  incorporation,  or  the  associates,  by  their  certifi- 
cate or  articles  executed  pursuant  to  a  general  law,  have 
attached  the  corporate  body  to  a  particular  local  division  of 
the  State,  whether  it  be  a  city,  town,  or  entire  county,  it  can- 
not establish  such  a  principal  office  as  is  intended  by  the  pro- 
vision of  the  Revised  Statutes,  which  has  been  quoted,  out  of 
such  city,  town  oy  county. 

The  general  statute,  authorizing  the  formation  of  corpora- 
tions of  the  character  of  the  plaintiff  in  this  action,  did  not 
contemplate  the  creation  of  companies  having  no  specific  loca- 
tion in  some  town  or  city.    The  statement  which  was  required 
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to  be  contained  in  the  certificate,  and  which  was  actually  in- 
serted in  the  certificate  under  which  this  corporation  was 
organized,  was  intended  to  serve  the  same  purpose  as  the 
declaration  usually  contained  in  special  acts  of  incorporation, 
in  which  it  was  stated  that  the  business  was  to  be  carried  on  in 
a  particular  town  or  city.  The  location  established  by  the 
certificate  could  not  be  changed  at  the  pleasure  of  the  directors 
or  trustees,  any  more  than  the  corporate  name,  the  period  of 
existence,  or  the  objects  for  which  the  company  was  formed  or 
the  amount  of  its  capital  stock.  All  these  particulars,  required 
to  be  stated  in  the  certificate,  became  portions  of  the  legal 
constitution  of  the  corporation.  Some  of  them,  as  the  kind 
of  manufacturing,  and  the  amount  of  the  capital,  might  be 
changed  by  a  vote  of  the  stockholders  (§§  21,  22);  but  there 
does  not  appear  to  be  any  power,  short  of  the  legislature, 
which  would  enable  them  to  alter  the  seat  of  the  corporation. 
It  is  not  intended  to  state  that  every  corporate  act  must  neces- 
sarily be  transacted  in  the  particular  locality.  On  the  contrary, 
such  business*  as  the  exigency  o  its  affairs  requires  to  be  trans- 
acted in  other  parts  of  the  State,  or  out  of  the  State,  may  be 
so  transacted;  but,  under  this  general  power,  it  could  not 
change  its  residence  by  establishing  its  principal  office  in  an- 
other place. 

The  "Western  Transportation  Company,  respecting  which  a 
question  lately  came  before  us,  as  to  the  place  where  it  was  to 
be  taxed,  was  formed  under  a  general  act  which  provided  for 
the  incorporation  of  navigation  companies.  That  species  of 
business  could  not  generally  be  carried  on  in  a  single  local 
jurisdiction,  and,  hence,  such  a  company  could  not  be  located 
in  any  city  or  town  in  the  manner  adopted  in  respect  to  manu- 
facturing corporations,  by  requiring  its  certificate  to  state  the 
place  where  its  operations  should  be  carried  on.  If  no  state- 
ment of  any  locality  had  been  required,  the  provisions  of  the 
Revised  Statutes  would  have  applied  to  the  case,  and  the  asses- 
sors would  have  been  obliged  to  inquire  where,  in  point  of 
fact,  its  principal  financial  office  had  been  established.  To 
avoid  the  necessity  of  such  an  inquiry,  which  might  have  been 
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attended  with  difficulty  in  some  cases,  the  act  required  the 
certificate  to  state  "the  name  of  the  city  or  town  and  county 
in  which  the  principal  office* for  managing  the  affairs"  of  the 
company  should  be  situated  (Laws  of  1854,  p.  518);  and  the 
certificate  for  the  formation  of  the  Western  Transportation 
Company  located  the  office  at  Tonawanda.  We  held  that  the 
company  could  be  taxed  on  its  capital  only  in  that  town. 
(Western  Trans.  Co.  v.  Sheu,  19  N.  Y.,  408.)  So  fer  from  this 
being  an  authority  in  favor  of  the  position  of  the  plaintiff  as 
is  claimed,  we  think  it  shows  the  correctness  of  the  judgment 
of  the  Supreme  Court  in  the  present  case.  In  both  these  gene- 
ral acts,  the  legislature  undertook  to  provide  for  the  locating 
the  residence  of  the  companies  in  some  particular  city  or  town, 
in  order  to  provide  against  the  uncertainty  which  might  arise 
from  its  being  left  to  be  ascertained  as  an  open  question  of  fact, 
respecting  which  conflicting  judgments  might  be  formed.  As 
a  single  place  could  easily  be  assigned  to  a  manufacturing  cor* 
poration,  the  certificate  to  create  such  companies  was  required 
to  state  the  town  or  county  where  its  operations  should  be  car- 
ried on ;  but,  as  the  operations  of  a  navigation  company  were 
not  generally  local,  the  associates  in  those  companies  were 
compelled  to  designate,  and  state  in  the  certificate,  the  locality 
of  their  principal  office  for  managing  their  affairs.  In  either 
case,  the  city  or  town  fixed  upon  and  duly  stated  in  the  certifi- 
cate became  the  legal  residence  of  the  company,  and  the  place 
where  it  was  to  be  taxed  for  personal  property ;  and  it  cannot 
be  changed  by  establishing  an  office  or  transacting  any  portion 
of  their  business  elsewhere.  This  is,  substantially,  the  point 
decided  in  the  case  referred  to. 

2.  We  are  next  to  determine  whether  the  plaintiff  could  be 
legally  assessed  for  a  greater  amount  than  the  nominal  capital 
after  making  a  deduction  for  its  real  estate.  The  assessors  con- 
sidered the  stock  to  be  worth  a  premium  of  seventy-five  per 
cent  on  its  par  value,  and  assessed  the  plaintiff  accordingly. 
The  authority  for  this,  if  it  exists,  is  found  in  the  laws  of  1857 
(ch.  456,  §  3).  The  section  is  as  follows :  "The  capital  stock 
of  every  company  liable  to  taxation,  except  such  part  of  it  as 
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shall  have  been  excepted  in  the  assessment  roll,  or  shall  have 
been  exempted  by  law,  together  with  its  surplus  profits  or 
reserved  funds,  exceeding  ten  per  cent  of  its  capital,  after  deduct- 
ing the  assessed  value  of  its  real  estate,  and  all  shares  of  stock 
in  other  corporations  actually  owned  by  such  company,  which 
are  taxable  upon  their  capital  stock  under  the  laws  of  this 
State,  shall  be  assessed  at  its  actual  value,  and  taxed  in  the  same 
manner  as  the  other  real  and  personal  estate  of  the  county/1 
.  The  term,  "  actual  value,"  is  evidently  used  in  distinction 
to  the  nominal  value  or  amount  The  direction  to  assess  it  at 
the  actual  value,  therefore,  required  that  it  should  be  estimated 
above  or  below  the  par  amount,  according  to  the  feet,  and  as 
the  particular  case  might  require.  This  is  the  natural  meaning 
of  the  language  employed,  and  the  interpretation  it  should 
receive,  unless  there  is  something  in  the  other  statutes  relating 
to  the  taxation  of  .corporations  which  satisfactorily  shows  that 
it  was  used  in  another  sense.  All  the  laws  upon  this  subject 
are  in  pari  materia  ;  and  it  is  quite  legitimate  to  claim  an  exami- 
nation, of  them  to  ascertain  the  bearing  and  intention  of  a  par* 
ticular  provision  in  any  one  of  them. 

By  the  Bevised  Statutes,  corporations  deriving  an  income 
from  their  capital  or  business,  with  exceptions  to  be  afterwards 
mentioned,  were  taxable  for  the  amount  of  their  capital,  not 
invested  in  real  estate,  as  so  much  personal  property,  without 
regard  to  its  market  or  productive  value  or  the  consideration 
whether  it  had  been  increased  by  the  accumulation  of  a  surplus 
or  diminished  by  losses  or  otherwise.  (1  R.  S.,  414,  §§  1,  2,  6 ; 
The  Bank  of  Utica  v.  The  City  of  Utica,  4  Paige,  899.)  Manu- 
facturing and  turnpike  corporations  were  to  be  assessed  on  a 
different  principle,  namely,  on  the  "  cash  value  of  the  stock," 
after  the  same  deduction  for  real  estate  purchased  as  in  the 
above  case;  which  value,  the  act  declares,  is  "  to  be  ascertained 
by  the  assessors  by  the  sales  of  the  stock  or  in  any  other  man* 
ner."  (§7.)  If  the  valuation  should  be  considered  by  a  tax- 
payer as  too  high,  the  right  was  given  in  the  next  section  to 
have  it  reduced  to  the  sum  which  should  be  sworn  to  in  an 
affidavit  to  be  made  by  a  proper  officer  of  the  company.    We . 
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have  here  presented  two  distinct  principles  of  taxation,  applied 
to  different  kinds  of  corporations,  the  discrimination  being 
doubtless  based  upon  some  public  motive.  There  was  another 
discrimination,  founded  upon  the  different  purposes  for  which 
the  corporations  ^ere  formed.  Any  company  might  be  wholly 
exempt  from  taxation  by  showing,  by  the  affidavit  of  one  of  its 
officers,  that  it  was  not  in  the  receipt  of  any  income  or  profits 
(§9);  but,  in  addition  to  this  privilege,  common  to  all  the 
corporations,  manufacturing  and  marine  insurance  companies 
were  allowed  to  commute  by  paying  five  per  cent  on  the 
amount  of  their  profits,  if  the  whole  profits  did  not  exceed 
five  per  cent  on  their  capital  (§  11) ;  and  turnpike,  bridge  and 
canal  companies  were  to  be  wholly  exempt,  unless  their  incomes 
exceeded  five  per  cent  on  their  capital.  (§  12.) 

In  1863,  the  foregoing  arrangement  was  changed  in  several 
important  particulars.  In  the  first  place,  the  total  exemption 
of  companies  which  could  show  that  they  had  not  received  any 
profits  was  abolished.  Then  the  discrimination  between  the 
different  kinds  of  corporations,  founded  on  the  nature  of  their 
business,  was  abandoned,  and  all  were  to  be  taxed  upon  a  single 
principle ;  and  that  principle  was,  to  assess  them  for  the  amount 
of  their  capital,  with  the  usual  deduction  for  the  portion  in- 
vested in  real  estate,  and,  in  addition,  for  the  amount  of  their 
"surplus  profits  or  reserved  funds."  But,  instead  of  the  total 
exemption  in  terms  extended  to  companies  which  did  not  make 
profits,  all  the  taxable  corporations  were  allowed  to  commute 
by  paying  five  per  cent  on  their  profits  when  these  did  not 
exceed  five  per  cent  on  the  capital ;  adopting,  in  that  respect, 
the  provision  which  the  Revised  Statutes  hod  applied  to  manu- 
facturing and  marine  insurance  companies.  (Laws  1858,  cb. 
654.) 

This  system  continued  until  the  passage  of  the  act  of  1857, 
containing  the  section  under  immediate  consideration.  By  this 
last  mentioned  act,  the  principle  of  commutation  is  definitively 
abandoned ;  and  the  idea  of  total  exemption  having  been  given 
up  in  1858,  it  seemed  necessary,  in  the  opinion  of  the  legisla- 
ture, to  establish  some  other  system  by  which  investments  in 
Smith.— Vou  VEL  58 
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corporations  which  should  prove  unprofitable  should  not  be 
taxed  by  the  same  ruje  which  was.  applied  to  those  which 
were  productive  of  large  gains.  The  unyielding  tule  of  assess- 
ing the  par  amount  of  the  stock  was  unsatisfactory,  because  it 
made  no  allowance  for  unfortunate  investments,  nor  for  losses 
of  capital,  on  the  one  hand,  or  for  surplus  profits,  or  the  advan- 
tage of  a  lucrative  business,  on  the  other.  The  plan  fixed  upon 
was  the  same  which  had  been  applied  to  manufacturing  and 
turnpike  companidB,  by  the  7th  section  of  the  title  of  the  Re- 
vised Statutes  which  has  been  referred  to.  The  stock  was  to 
be  assessed  at  its  actual  value.  The  language  of  the  7th  section 
is,  cash  value ;  but  we  cannot  suppose  that  any  change  was 
intended  by  the  alight  difference  of  phraseology.  The  Revised 
Statutes  suggested  that  this  value  was  to  be  arrived  at  by  the 
sales  of  stock,  or  in  some  other  manner;  while  the  act  of  1857 
is  silent  as  to  the  means  which  the  assessors  are  to  take  to 
determine  the  value.  The  plaintiffs  do  not  claim  that  the 
words,  "  actual  value,"  mean  the  same  thing  as  the  par  or  nomi- 
nal value;  and  it  seems  to  me  perfectly  plain  that  they  were 
used  in  opposition  to  that  idea.  There  is  nothing  else  which 
they  can  mean,  except  the  real  business  valuation,  which  is 
precisely  the  same  thing  as  the  market  price ;  and  this  was, 
undoubtedly,  what  the  legislature  had  in  view.  But  as  the 
market  price  of  a  particular  stock  is  sometimes  above  par,  as  it 
is  also  often  below,  the  legislature,  by  adopting  that  measure 
of  value,  must  have  intended  to  subject  the  fortunate  holders 
of  a  profitable  stock  to  a  proportionably  high  assessment  to- 
wards the  public  burdens;  while  they,  at  the  same  time, 
exempted,  in  the  same  proportion,  those  who  had  an  unprofita- 
ble stock.  It  is  obvious  that  this  principle  is  not  precisely  so 
applied  to  individuals,  who  are  generally  obliged  to  pay  the 
same  taxes  upon  the  positive  amount  of  their  property,  whether 
it  is  profitably  or  unprofitably  employed,  or  remains  idle.  But 
there  is  a  just  motive  for  this  discrimination,  though  it  is  not 
at  first  apparent;  for  one  who  invests  money  in  a  corporate 
enterprise  ceases  to  own  it,  and  the  resulting  estate,  which  he 
receives  in  the  form  of  corporate  stock,  is,  for  all  the  ordinary 
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business  purposes  for  which  property  is  used,  of  a  value  equal 
to  the  market  price,  and  no  less  or  more.  But,  however  this 
may  be  on  principle,  the  practice  of  discriminating  between 
money  invested  in  corporate  stock  and  that  which  remains 
under  the  control  of  the  proprietor,  has  prevailed  from  the 
time  that  stocks  were  first  subjected  to  taxation. 

The  plaintiff's  position  is,  that  the  act  of  1867  provides  for 
a  reduction  of  the  assessment  of  corporations  where  the  stock 
is  not  of  the  value  of  the  money  which  it  represents,  but  not 
for  an  increase  where  it  is  of  greater  value.  This  is  argued  to 
follow  from  the  consideration  that  the  provisions  in  the  Revised 
Statutes  and  in  the  act  of  1863,  for  an  exemption  from  taxation 
in  the  case  of  profitless  corporation^,  and  for  a  reduced  rate  of 
taxation  by  means  of  commutation  where  the  profits  were  small, 
looked  solely  to  the  relief  of  these  institutions,  and  never  to 
the  charging  them  with  increased  burdens.  It  is  conceded 
that,  both  by  the  act  of  1858  and  that  of  1857,  the  surplus 
profits  accumulated  and  not  divided  are  to  be  taxed  eo  nomine , 
and  this,  it  is  argued,  is  the  only  way  in  which  corporations 
can  be  assessed  for  a  greater  amount  than  the  nominal  capital. 
But  the  present  case  shows  that  a  corporate  enterprise  may  be 
so  happily  chosen,  or  so  skillfully  conducted,  as  to  render  the 
stock  of  much  greater  value  than  the  money  invested.  We  think 
the  legislature  have  very  plainly  expressed  their  will,  that 
where  such  is  the  case,  such  companies  must  contribute  towards 
the  public  charges  according  to  the  measure  of  their  good 
fortune,  or,  in  other  words,  to  the  value  of  their  stock.  There 
is,  doubtless,  an  incongruity  in  including  the  accumulated 
profits  above  ten  per  cent  in  the  assessment,  where  the.  capital 
is  assessed  at  its  market  value.  It  does  not  seem  to  have  occur- 
red to  the  law-makers  that  the  existence  of  a  surplus  enters 
into*  the  market  value  of  the  stock,  and  that  this  surplus  is 
never  the  subject  of  an  ownership  or  disposition  distinct  from 
the  stock,  and  that  their  whole  object  was  accomplished  when 
they  directed  the  stock  to  be  assessed  at  its  actual  value.  This 
incongruity  does  not  practically  embarrass  the  present  case,  as 
there  were  no  surplus  profits  in  the  hands  of  this  corporation ; 
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but  the  enhanced  value  of  the  stock  arises  wholly  out  of  its 
ability  to  make  large  profits.  But  in  a  case  where  a  surplus 
exists,  which  must  be  induded  in  the  amount  of  the  assess- 
ment, justice  will  be  attained  by  deducting  its  amount  from 
the  sum  at  which  the  stock  would  be  estimated  if  the  surplus 
was  considered  as  embraced  in  the  valuation. 

A  few  words  seem  necessary  upon  another  argument,  arising 
out  of  the  provisions  of  prior  statutes,  which  has  been  much 
.urged  by  the  plaintiffs  counsel.  When  the  exemption  from 
taxation  prevailed  in  the  case  of  an  entire  absence  of  profits, 
and  a  commutation  where  the  profits  were  small,  the  facts  were 
to  be  arrived  at  by  the  affidavits  of  the  parties  claiming  the 
exemption,  and  the  practice  was  the  same  where  individuals 
claimed  that  their  property  was  over-valued.  (1  R.  S.,  416, 
§§  9,  18 ;  Id.,  892,*  §  15.)  In  the  year  1861,  this  was  changed, 
in  respect  to  individuals,  by  requiring  the  applicant  for  a  reduc- 
tion to  submit  himself  to  an  examination,  after  which  the 
assessors  were  to  determine  the  value  according  to  their  judg- 
ment upon  the  facts  disclosed  (Laws  1851,  p.  382) ;  and  in 
1857,  and  cotemporaneous  with  the  passage  of  the  section 
immediately  in  question,  this  change  was  applied  to  corpora* 
tions  complaining  of  an  over-valuation,  by  declaring  that  the 
term,  "  persons,"  in  the  act  of  1851,  should  be  held  tp  apply  to 
corporations.  (Ch.  636.)  The  result  of  this  is,  that  where  the 
real  estate  or  the  stock  of  a  corporation  is  claimed  to  be  over 
valued,  the  officers  can  present  themselves  for  examination  for 
the  purpose  of  showing  the  justice  of  their  claim.  The  argument 
deduced  from  this  by  the  plaintiff's  counsel  is,  that  inasmuch  as 
the  claim  of  an  individual  who  seeks  to  be  examined  under  the 
statute  is  always  for  a  reduction,  and  as  the  assessors  have  no 
right  to  increase  the  valuation,  whatever  the  effect  of  his 
answers  may  be,  when  the  same  practice  of  an  examination 
was  applied  to  corporations  by  the  act  of  1857  last  referred  to, 
the  jurisdiction  of  the  assessors,  acting  on  the  result  of  the 
testimony,  must  necessarily  be  the  same;  that  is  to  say,  they 
may  reduce  the  valuation  if  the  evidence  establishes  an  over- 
valuation, but  they  cannot  increase  it  if  the  tendency  of  the 
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evidence  should  be  the  other  way.  We  think  this  argument 
quite  inconclusive.  The  assessors  are  to  assess  the  stock,  in 
the  first  place,  at  its  actual  value,  according- to  their  judgment 
Then  the  officers  of  the  company  may  present  themselves  for 
examination,  and  should  their  answers  disclose  that  the  valua- 
tion ought  to  have  been  greater,  and  not  less,  than  the  amount 
set  down,  it  may  be  that  the  roll  cannot  be  changed ;  but  this 
by  no  means  shows  that  the  assessors  have  not  a  right,  in  the 
first  instance,  to  set  down  the  true  value,  though  it  exceeds  the 
nominal  amount,  of  the  stock.  It  might,  with  equal  force,  be 
argued  that,  because  the  assessment  of  an  individual  cannot  be 
increased  upon  a  review  of  the  roll  whatever  may  be  shown 
by  the  examination  of  the  tax-payer,  the  assessors  ought  not, 
in  the  first  instance,  to  assess  it  at  what  they  conceive  to  be  its 
actual  value. 

In  the  last  place,  it  is  said  that  the  act  of  1853  prescribes  the 
form  of  the  assessment  roll,  and  directs,  among  other  things, 
that  the  amount  of  the  capital  stock  of  a  corporation,  paid  or 
secured  to  be  paid,  shall  be  set  down  in  one  of  the  columns  of 
the  roll  (Laws,  p.  1240,  §  1),  and  that  this  is  not  changed  by 
the  act  of  1857.  That  act,  it  is  true,  does  not  go  into  detail  as 
to  the* form  of  the  roll;  but  if  the  intent  be  clear,  as  we  think 
it  is,  to  assess  the  capital  at  its  real,  as  distinguished  from  its 
nominal  value,  the  form  can  easily  be  accommodated  to  give 
effect  to  the  intention.  Such  a  reconciling  construction  is  often 
required  to  be  given  to  remedial  and  administrative  statutes, 
which  are  sometimes  drawn  up  in  haste,  and  without  prescrib- 
ing the  manner  in  which  the  directions  of  the  legislature  are 
to  be  carried  out 

It  is  objected,  on  the  part  of  the  plaintiff,  that  the  assessment 
for  personal  property  was  added  to  the  roll  after  the  time  when, 
by  the  statute,  it  should  have  been  completed,  and  that,  there- 
fore, the  addition  was  unauthorized.  But  the  report  of  the 
referee  does  not  sustain  this  objection.  The  statement  is  expli- 
cit, that  the  notice  required  by  law  was  given  on  the  1st  day 
of  July,  and  that  this  was  after  the  rolls  had  been  completed. 
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^ ; 

It  follows,  from  these  views,  that  the  judgment  of  the  Su- 
preme Court  should  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 


Cornwkll  et  al.  v.  Haight. 


The  defendant  contracted  to  sell  and  deliver  rye,  corn  and  oats  at  stiptLa- 
ted  prices,  and  upon  the  plaintiffs  giving  security  for  payment  Aftet 
delivering  the  rye  without  any  security,  and  receiving  payment  thereof 
he  refused  to  deliver  the  other  grain,  upon  the  ground  that  the  plaintiftV 
failure  to  give  the  security  discharged  the  contract :  Hdd,  that  the  de- 
fendant's conduct  was  a  waiver  of  the  terms  of  the  contract  in  respect  to 
the  grain  delivered,  and  that  the  plaintiffs  tendering  security  for  the  resi- 
due were  entitled  to  damages  for  the  non-performance  of  the  contract 

It  seems,  that  the  refusal  of  the  defendant  upon  such  an  avowed  ground  is 
a  repudiation  of  the  contract,  and  relieves  the  plaintiffs  from  the  obliga- 
tion to  show  a  tender  of  performance  on  their  part 

Appeal  from  the  Supreme  Court  Action  for  damages 
from  the  non-performance  by  the  defendant  of  a  contract  for 
the  sale  and  delivery  of  grain.  Upon  the  trial,  before  Mr. 
Justice  Watson,  the  plaintiffs  proved  these  fects :  On  the  20th 
of  January,  1847,  the  defendant  sold  to  the  plaintiffs  2,500 
bushels  of  grain,  consisting  of  rye,  oats  and  corn :  800  bushels 
of  rye  at  67  cents  a  bushel,  600  bushels  of  corn  at  64  cents, 
and  1,600  bushels  of  oats  at  82$  cents.  The  grain  was  to  be 
delivered  at  Chatham  Four  Corners,  at  the  railroad  station, 
and  the  delivery  was  to  commence-  the  next  day.  $20  was 
paid  by  the  plaintiff's  to  bind  the  bargain.  The  defendant  did 
not  wish  pay  for  every  load  as  delivered,  and  it  was  understood 
that  the  plaintiffs  might  not  be  at  the  station  as  each  load  ar- 
rived. It  was  also  arranged  that  the  plaintiffs  should  procure 
one  Lord  to  become  security  for  the  performance  of  the  con- 
tract on  their  part    Haight  delivered  about  280  bushels  o\ 
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rye,  and  was  paid  then  on  account  of  grain  $175.  The  defend- 
ant then  refused  to  deliver  the  remainder  of  the  grain 
called  for  by  the  contract,  on  the  ground  that  the  plaintifis  had 
not  given  the  security  contemplated  by  the  contract,  at  the 
time  the  first  delivery  was  made  under  it  The  defendant  ad- 
mitted that  he  had  received  more  than  enough  to  pay  for  all 
the  grain  then  delivered  by  him.  The  plaintifis  then  demand* 
ed  of  the  defendant  the  fulfillment  of  the  contract,  offering  to 
pay  him  in  advance,  or  that  they  would  give  the  security  agreed 
on  if  requested  by  the  defendant  The  defendant  refused,  and 
neither  made  nor  tendered  any  further  delivery. 

Upon  the  conclusion  of  the  evidence,  the  plaintifis  were  non- 
suited and  took  an  exception.  Judgment  thereupon  was  af- 
firmed at  general  term  in  the  third  district,  and  the  plaintifis 
appealed  to  this  court 

Amasa  J.  Parker,  for  the  appellants. 

John  H.  Beynoldsj  for  the  respondent 

Davees,  J.  A  reference  to  the  opinion  delivered  in  this 
court  when  the  cause  was  here  before,  reversing  the  judgment 
of  the  Supreme  Court  in  favor  of  the  plaintiffs,  and  granting  a 
new  trial,  will  show  that  such  reversal  was  made  upon  the 
ground  of  error  in  the  charge  of  the  judge  who  tried  the  cause. 
He  had  charged  the  jury  that  if  the  defendant  had  delivered 
the  rye  or  any  part  thereof)  after  he  bad  a  right  to  exact  secu- 
rity by  the  terms  of  the  contract,  he  had  waived  the  security, 
and  had  no  right  to  exact  it  as  to  the  oats  and  com,  not  deli- 
vered. This  was  held  to  be  erroneous  by  this  court.  It  was 
said  that  it  was  clear  that  the  defendant  might  waive  the  per- 
formance of  the  stipulation,  but  that  it  by  no  means  followed, 
because  he  chose  to  deliver  a  part  of  the  property  sold  without 
exacting  the  security,  he  waived  it  altogether.  It  was  added 
that  "the  utmost  effect  of  the  defendant's  partial  delivery  was 
to  waive  the  condition  as  to  the  property  actually  delivered, 
but  that  he  had  a  right  at  any  time  in  the  progress  of  the  de- 
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livery  to  stop  and  insist  upon  the  performance  of  the  plain- 
tiffs' engagement  to  give  security."  We  are  to  regard,  then, 
the  defendant  as  having  dispensed  with  the  requirement  of  se- 
curity so  far  as  the  rye  was  concerned.  That  part  of  the  con- 
tract may  be  regarded  as  having  been  performed  to  the  mutual 
satisfaction  of  the  parties,  or  it  may  be  considered  as  entirely 
out  of  the  case.  What  then  were  the  rights  and  duties  of  the 
parties  as  to  the  residue  of  the  contract;  or,  assuming  the  con- 
tract to  relate  only  to  the  oats  and  corn,  in  reference  to  that 
contract  ?  That  was  all  of  the  original  contract  which  remained 
unperformed,  and  it  may  be  regarded  as  an  independent  con- 
tract As  the  proof  now  stands,  the  plaintiffs  required  perform- 
ance on  the  part  of  the  defendant,  and  offered  the  security  agreed 
upon,  or  to  pay  in  advance  the  contract  price  of  the  corn  and 
oats.  The  defendant  refused  to  perform  on  his  part,  not  upon 
the  ground  that  the  plaintiffs  did  not  offer  to  do  all  they  had 
agreed,  but  upon  the  ground  that  not  having  given  security  as 
to  the  rye,  the  whole  contract  fell  through,  and  the  defendant 
was  excused  from  performing-  the  residue  of  the  old  contract 
or  the  independent  one.  In  this  view  the  judge  at  the  circuit 
manifestly  concurred,  in  nonsuiting  the  plaintiff.  But  a  slight 
consideration  of  the  point  presented  will  show  it  to  be  untena- 
ble. Assuming,  as  we  may,  that  the  contract  as  to  the  rye 
was  an  independent  contract,  and  had  been  fully  executed  in 
accordance  with  the  agreement  and  to  the  satisfaction  of  the 
parties,  then  the  defendant's  position  is  this:  "  the  plaintiffs  not 
having  performed  another  contract  in  the  precise  manner  it 
was  agreed  it  should  be  performed,  though  the  precise  form  of 
performance  has  been  waived  by  mutual  consent,  and  a  differ- 
ent performance  accepted,  yet  I  am  discharged  in  consequence 
from  performing  another  agreement  with  the  plaintiffs,  although 
they  are  ready  and  offer  to  perform  it  on  their  part  in  exact 
conformity  with  its  terms."  It  can  be  hardly  necessary  to  add 
that  such  a  defence  cannot  avail  the  defendant.  As  this  court 
held  in  this  case,  the  security  was  only  waived  as  to  the  rye 
delivered ;  as  to  the  oats  and  corn  the  defendant  had  the  right 
to  exact  the  security,  and  the  same  being  tendered  by  the 
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plaintiffs,  no  excise  is  shown  for  non-performance  of  the  con- 
tract on  his  part  The  plaintiffs  have  proved  more  on  this 
last  trial  than  they  were  called  on  to  establish  to  entitle  them 
to  recover.  They  were  under  no  obligation  to  make  a  tender 
of  the  security;  it  was  enough  that  they  were  ready  at  the 
time  and  place  appointed  for  the  performance  of  the  contract, 
to  receive  the  corn  and  oats,  and  give  the  security.  (Qxmley  v. 
Anderson,  1  Hill,  528;  Bronson  v.  Wiman,  4  Seld.,#  182-188.) 

The  time  then  appointed,  so  far  as  relates  to  the  oats  and 
com,  may  well  be  held  to  be  that  at  which  the  interview  be* 
tween  the  parties  took  place  after  the  delivery  »f  the  rye. 
Even,  therefore,  if  the  plaintifls  under  the  circumstances-could 
have  been  required  to  have  been  ready  at  the  time  and  place, 
to  have  performed  on  their  part,  it  is  quite  clear  that  they 
were  so*  and  intended  strictly  to  have  complied  with  the  terms 
of  their  contract  But  readiness  or  a  tender  on  the  part  of  the 
plaintiffs  were  not  necessary  under  the  facte  disclosed  in  this 
case.  It  is  quite  clear  tha^the  defendant  had  previously  made 
up  his  mind  not  to  comply  with  the  contract;  and  readiness 
and  a  tender  by  the  plaintiffs  under  such  a  state  of  facts  would 
have  been  an  idle  ceremony.  The  acts  and  declarations  of  the 
defendant  were  equivalent  to  notice  to  the  plaintiffe  that  he 
did  not  intend  to  comply  with  the  terms  of  the  contract  on  his 
part  and  perform  it  A  tender,  therefore,  by  the  plaintiffe  of 
the  security,  was  not  called  for.  {Chary  v.  Smith,  2  Comst,  60.) 

The  judgment  appealed  from  should  be  reversed,  and  a  new 
trial  ordered,  with  costs  to  abide  the  event 

Welles,  J.  Assuming  that,  by  the  contract,  the  plaintiffe 
were  bound  to  give  security  for  the  payment  of  the  purchase 
money  of  the  grain  before  any  part  was  delivered,  the  defend- 
ant had  waived  the  security  so  far  as  the  rye  was  concerned, 
which  was  all  paid  for.  Then,  the  price  having  advanced  on 
corn  and  oats,  and  the  defendant  having  been  overpaid  on  the 
rye  delivered,  the  plaintiffe  offered,  among  other  things,  to 
give  security  for  the  payment  of  the  corn  and  oats.  The 
defendant  refused  to  receive  the  security,  or  to  deliver  any 
Smith.— Vol  VIL  59 
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more  of  the  grain.  This  refusal  relieved  the  plaintifls  from 
any  obligation  to  tender  the  security  formally,  as  that  would 
then  have  been  an  idle  ceremony.  The  conduct  of  the  defend- 
ant,  in  delivering  the  rye  without  security  and  afterwards 
receiving  the  pay  for  it  without  objection,  was  calculated  to 
throw  the  plaintiffs  off  their  guard,  and  to  lead  them  to  suppose 
that  the  CQrn  and  oats  would  be  delivered  in  like  manner ;  and 
on  the  first  intimation  afterwards  that  the  defendant  made  a 
point  of  having  security,  they  offered  to  give  it,  and  we  are  to 
assume  that  they  were  ready  to  do  so,  and  would  immediately 
have  giveq  it  in  pursuance  of  this  offer,  if  the  defendant  had 
not  then  put  himself  upon  the  ground  that  the  plaintifis  had 
forfeited  their  right  to  demand  the  delivery  of  any  more  grain. 
For  these  reasonft,  I  think  the  judgment  of  the  Supreme 
Court  should  be  reversed,  and  a  -new  trial  granted. 


#A11  the  judges  concurred;  Comstock,  Ch.  J.,  and  Weight, 


J.,  however,  only  in  the  result 


Judgment  reversed,  and  new  trial  ordered. 
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In  an  action  for  the  diversion  of  water,  the  complaint  alleging  the  plaintiff 
to  be  the  owner  and  in  possession  of  land,  and  entitled  to  the  benefit 
of  the  stream  which  had  run  and  flowed  upon  it,  and  of  right  ought  to 
do,  a  general  denial  of  each  and  every  allegation  presents  no  claim  of  title 
so  as  to  give  costs  to  the  plaintiff  under  $  304  of  the  Code  when  he 
recovers  less  than  $50  damages. 

Nor  does  a  claim  of  title  arise  from  an  allegation  in  the  answer  that  the 
diversion  was  "  with  the  leave,  license,  permission  and  consent  of  the 
plaintiff  first  made,  given  and  granted,"  for  the  purpose  of  feeding  aa 
aqueduct  for  the  supply  of  a  village.  These  words  do  not  import  an/ 
grant,  but  a  parol  license. 


Appeal  from  the  Supreme  Court    Action  for  diverting  a 
water-course.    The  pleadings  are  sufficiently  stated  in  the  fat 
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lowing  opinions.  There  was  a  trial,  and  a  verdict  for.  the 
plaintiff  for  $25.  The  clerk,  upon  the  adjustment  of  costs,  did 
not  allow  them  to  the  plaintiff  but  allowed  costs  to  the  defend- 
ants. This  decision  was  reversed  at  special  term,  but,  on 
appeal,  this  judgment  was  reversed  at  general  term  in  the 
seventh  district,  and  costs  awarded  to  the  defendants.  The 
plaintiff  appealed  to  this  court 

Washington  Barnes,  for  the  appellant 

Francis  Keman,  for  the  respondents.  % 

Denio,  J.  The  Code  gives  costs  to  the  plaintiff  on  a  recovery 
in  the  Supreme  Court  for  any  amount  "  in  an  action  for  the 
recovery  of  real  property  or.  when  a  claim  of  title  to  real 
property  arises  on  the  pleadings,  or  is  certified  by  the  court  to 
ha^e  come  in  question  on  the  trial"  (§  304.)  The  present  was 
an  action  to  recover  damages,  and  not  property ;  and  there 
was  no  certificate,  as  to  the  questions  litigated  on  the  trial  IfJ 
therefore,  the  plaintiff  is  entitled  to  costs,  it  is  because  a  claim 
of  title  to  real  property  arose  on  the  pleadings.  I  am  of  opinion 
that  the  pleadings  do  not  show  any  such  claim  of  title,  by 
either  of  the  parties,  within  the  sense  of  the  enactment  The 
complaint  charges  the  defendants  with  diverting  the  water  of  a 
stream  which  formerly  ran  through  a  piece  of  land  owned  by 
and  in  the  possession  of  the  plaintiff,  by  means  of  channels  or 
sluices  cut  in  the  banks  of  the  stream  above  his  land.  The 
first  answer  is,  a  general  denial  of  the  allegations  of  the  com-  * 
plaint  This  would  compel  the  plaintiff  to  prove  the  posses- 
sion which  he  had  alleged,  and  this  proof  would  entitle  him  to 
maintain  the  action,  if  he  could  also  prove  the  injury.  The 
defendants  did  not  set  up  any  title  to  the  plaintiff's  close,  and 
could  not  haver  been  permitted  to  prove  any,  under  these  plead- 
ings. It  is  not  to  be  intended  that  the  plaintiff  would  under- 
take to  give  any  other  evidence  of  ownership  than  that  which 
he  alleged,  to  wit,  possession,  or  that  any  question  of  paper 
title  would  be  litigated  on  the  trial    That  no  question  of  title 
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within  the  aets  respecting  costs,  was  presented  under  such  cir- 
eumstoficee,  bos  been  decided  in  two  caseB.  (JShk  v.  Quadun- 
boss,,  0  Hill,  587;  Smm  v.  Major*,  7  Wend.,  496.) 

The  second  answer  sets  up  ignorance,, in  the  form  prescribed 
by  the  Code,  as  to  the  plaintiff's  owning  or  being  in  possession 
ef  the  aloae  mentioned  in  die  complaint  This  puts  in  issue 
one  of  the  matters  embraced  in  the  general  denial  j  and  if  that 
general  denial  did  not  raise  a  question  of  title,  this  special  one 
does  not  The  third  answer  is  foreign  to  die  question ;  it  being 
only  a  denial  of  the  acts  of  diversion  imputed  to  the  defendants. 

The  fcyirth  and  last  answer  sets  up  that  the  defendants'  acts 
were  done  with  the  leave,  license,  permission  and,  consent  of 
the  plaintiff,  first  made,  given  and  granted,  and  that,  under 
each  leave*  license,  &c.,  the  defendants  and  other  persons  con* 
structed  an  aqueduct  to  conduct  w%jer  from  a  certain  spring  to 
supply  the  inhabitants  of  the  village  of  Howard  with  water. 
The  action  being  brought  for  damages  for  the  alleged  diversion 
tip  to  the  time  of  the  commencement  of  the  action,  and  not  for 
an  injunction  against  its  continuance,  or  to  establish  the  plain- 
tiff^ right  to'  ike  Water  alleged  to  be  diverted,  the  only  answer 
which  the  defendants  were  obliged  to  interpose  was  a  sufficient 
legal  excuse  for  what  they  had  already  done.  It  was  no  Ways 
essential  that  they  should  hate  an  estate  in  the  land  benefited 
by  the  easement)  or  that  their  right  should  extend,  in  point 
of  time,  a  moment  beyond  the  time  of  the  commencement  of 
the  fruit  Although  a  mete  revocable  license  would  be  enough 
to  establish  a  defence,  still  they  might  have  setup  a  grant,  or  a 
title  by  prescription,  of  a  right  to  divert  the  waters  of  the 
stream,  if  such  was  the  nature  of  their  claim.  This  would 
have  been  an  easement  burdening  the  plaintiff's  premises  for 
the  benefit  of  the  lands,  for  the  advantage  of  which  the  diver- 
sion wat  made.  If  such  a  grant  or  prescription  had  been  set 
Up,  it  would  have  entitled  the  plaintiff  to  coats-  under  the  pro- 
vision ori  that  fcubject  in  the  Revised  Statutes,  (2  It  S.,  613, 
1 8.)  And  I  am  of  the  opinion  that  the  same  construction 
ought  to  be  given  to  the  section  of  the  Code  under  considera- 
tion, though  the  language  ife  much  less  explicit*  (Jtefen  v.Jta* 
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rw,  I  John.  R,  146;  Eustace  v.  Tuthill,  2  Id.,  185}  Tumicliff 
v.  Zauyor,  8  Cow.,  382 ;  Chandler  v.  Duane,  10  Wend,  663.) 
But  the  defendant  did  not  set  up  any  grant  or  any  title  by 
prescription.  The  language,  like  most  of  that  used  by  plead- 
ers under  the  present  system,  is  extremely  loose  and  vague. 
JJut  it  is  sufficient  to  set  forth  a  simple  license,  and  quite  insuf- 
ficient as  an  averment  of  an  estate,  Laying  aside  the  idea  of  * 
prescription,  which  is  not  alluded  to  in  the  answers,  I  do  not 
find  any  intimation  of  a  grant  Such  an  instrument  must  b^ 
in  writing,  and  there  must  be  parties,  grantor  and  grantee,  and 
it  must  be  under  seal  The  farmer  system  required  that  it 
should  be  pleaded  with  a  profert  Although  that  form  is  not 
now  necessary,  and  no  great  precision  on  any  subject  is  required, 
still,  when  we  are  asked  to  understand  a  pleading  as  setting 
out  a  grant,  we  ought  at  least  to  find  some  allusion  to  an  instru- 
ment of  some  kind.  The  words  used  in  this  answer— -leave, 
license,  permission  and  consent — suggest  the  idea  of  a  verbal 
communication,  and,  by  a  strong  implication,  negative  the 
notion  of  a  deed.  The  words  made,  given  and  granted,  which 
are  added,  and  which  qualify  the  first  mentioned  words,  do  not 
enlarge  the  idea.  The  latter  word,  which  is  relied  on,  is  obvi? 
ousiy  used  in  a  popular  and  not  a  technical  sense.  It  agree? 
very  well  with  leave,  permission,  &x,  which  jnay  prpperly  be 
said  to  be  granted. 

Again,  a  grant  of  such  an  easement  as  is  supposed  to  be  set 
up  in  this  answer  must,  to  be  valid,  be  annexed  to  some  other 
estate  iu  land,  to  which  it  becomes  appurtenant  If  con* 
ferred  personally  upon  one  who  has  no  other  estate,  it  may 
operate,  by  way  of  covenant,  but  does  not  constitute  a  title ; 
and  it  is  nowhere  intimated  that  the  defendants  owned  or  were 
possessed  of  any  Jan*  upon  which  the  water  could  be  diverted. 
Jam,  therefore,  of  opinion  that  the  answer  should  be  under* 
stood,  as  I  have  no  doubt  it  was  intended,  as  setting  up  a  verbal 
license  to  do  what  the  complaint  alleges  the  defendants  have 
done.  It  has  been  repeatedly  decided  that  the  defense  pf 
license  to  do  an  act  upon  land  does  not  involve  a  question 
$f  title  within  the  sense  of  the  provisions  respecting  costfr 
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(Otis  v.  HdU,  8  John.,  450;  Chandler  v.  Duane,  supra;  Wick* 
ham- v.  Sedey,  18  Wend.,  649.)  And  I  am  not  aware  that  the 
contrary  has  ever  been  held. 

I  am  the  more  persuaded  that  no  injustice  is  done  to  the 
plaintiff  by  construing  his  pleading  as  I  have  done,  by  the 
consideration  that  if  there  had  been  any  real  question  of  title  on 
trial,  a  certificate  of  the  judge  would  have  been  obtained,  which 
would  have  been  equally  effective  as  an  issue  upon  the  title  in 
his  pleadings.  Relying,  as  the  plaintiff  does,  upon  the  plead- 
ings alone,  I  am  bound  to  say  that  he  has  failed  to  establish  a 
claim  to  costs,  and  I  think  they  were  rightly  awarded  to  the 
defendants.  I  am,  therefore,  in  favor  of  affirming  the  judgment 
of  the  Supreme  Court 

Comstock,  Ch.  J.,  Selden,  Davies,  Weight,  and  Welles, 
Js.,  concurred. 

Bacon,  J.  (Dissenting.)  The  only  question  presented  by  this 
case  is,  whether  the  plaintiff  is  entitled  to  costs  against  the 
defendants,  and  that  depends  upon  the  question  whether  a  claim 
of  title  to  real  property  arises  upon  the  pleadings.  The  com- 
plaint was  for  injury  to  the  plaintiff  by  reason  of  the  perma- 
nent diversion  of  a  stream  of  water  from  the  lands  of  the 
plaintiff  where  it  had  been  accustomed  to  run,  by  means  of  a 
trench  and  channel  dug  by  the  defendants  above  the  premises. 
The  plaintiff  averred  that  he  was  "  the  owner,  and  in  posses- 
sion, of  the  premises,  with  the  appurtenances,"  from  which  the 
diversion  was  made. 

The  answer  consists,  first,  of  a  general  denial  of  all  the  alle- 
gations of  the  c&m  plaint ;  secondly,  a  denial  of  knowledge  or 
information  sufficient  to  form  a  belief  as  to  the  ownership  and 
possession  of  the  plaintiff;  thirdly,  a  denial  of  any  deprivation 
or  diversion  of  the  water,  as  claimed  by  the  plaintiff;  and, 
fourthly,  of  an  allegation  that  defendants,  at  the  request  of 
plaintiff,  and  with  the  leave,  license  and  permission  of  the 
plaintiff  first  "  made,  given  and  granted,"  constructed  an  aque- 
duct to  convey,  and  by  means  of  which  they  did  convey,  the 
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water,  &c,  to  the  village  of  Howard,  "  for  the  purpose  of  sup- 
plying the  inhabitants  of  the  said  village  with  water,"  which  is 
the  unlawful  diversion  of  the  water  of  the  stream  or  water- 
course, from  the  lands  of  the  plaintiff,  alleged  in  the  complaint 

The  provision  of  law  applicable  to  this  subject  is  as  follows: 
44  Costs  shall  be  allowed  of  course  to  the  plaintiff  upon  a  reco* 
very,  when  a  claim  of  title  to  real  property  arises  upon  the 
pleadings."  (Code,  §  304,  sub.  1.)  Does  such  a  question  arise 
upon  these  pleadings?  It  will  be  seen  that,  in  the  complaint, 
there  is  a  specific  allegation  of  both  ownership  and  possession 
of  the  premises,  and  that  the  answer  denies  every  allegation 
of  the  complaint  It  is  quite  probable  that  it  would  have  been 
sufficient  for  the  plaintiff  to  have  alleged  possession  alone, 
and  that  proof  of  this  would  have  entitled  him  to  recover, 
unless  the  defendants  had  set  up,  on  their  behalf,  and  proved,  a 
paramount  title.  But  having  alleged  the  ownership,  and  the 
defendants  having  distinctly  taken  issue  upon  it,  it  became 
incumbent  upon  the  plaintiff  to  go  down  to  trial  prepared  to 
establish  his  title  to  the  premises.  Nor  is  it  any  answer  to  say 
that  the  defendant  may  have  been  willing  to,  or  in  point  of  fact 
did,  upon  the  trial,  concede  the  ownership  of  the  plaintiff; 
because,  if  the  defendants  put  the  title  in  issue,  and  compel 
the  plaintiff  to  prepare  to  prove  it,  they  cannot  relieve  them- 
selves from  liability  to  pay  costs  by  admitting  the  title  upon 
the  trial.  (Niles  v.  Lindsley,  1  Duer,  61 0«)  The  defendants  might 
have  relieved  themselves  of  this  liability  by  admitting  the  title, 
and  denying  the  possession;  but  having  taken  the  distinct 
issue,  I  am  of  opinion  that  they  are  estopped  from  denying 
that  the  plaintiff  was  bound  to  be  prepared  to  prove  his  title 
npon  the  trial,  and  the  question  being  thus  presented  by  the 
pleadings,  the  plaintiff  is,  of  course,  entitled  to  his  costs,  what- 
ever may*  be  the  amount  of  the  recovery. 

But,  if  mistaken  in  this  conclusion,  it  seems  to  me  quite  clear 
that,  under  the  fourth  defence,  the  question  of  title  is  fairly 
presented.  It  sets  forth  a  license  to  do  the  thing  complained 
of,  made,  given  and  granted  by  the  plaintiff,  for  the  purpose 
of  supplying  the  village  of  Howard  with  water.    Now  this  is 
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not  a  mere  license  to  the  defendants  to  do  some  act  upon  their 
own  land,  which  may  be  attended  with  some  consequential 
injury  to  the  plaintiff,  nor  to  do  some  act  upon  the  land  of  the 
plaintiff  by  virtue  of  a  license  revocable  at  pleasure,  but  it  is 
the  assertion  of  a  claim  to  a  permanent  and  continuing  right  to 
take  from  the  plaintiff  a  part  of  his  real  property  and  devote 
it  to  the  purposes  of  the  defendants  by  a  perpetual  appropria- 
tion.   The  right  which  the  plaintiff  claims  is  a  corporeal  heredi- 
tament appurtenant  to  and  so  connected  with  the  enjoyment 
of  his  premises  as  to  constitute  an  estate  in  land  which  can 
only  b©  created  or  aliened  by  deed.    The  statute,  which  pro- 
vides that  no  estate  or  interest  in  lands  Shell  be  created,  granted 
or  assigned,  unless  by  act  or  operation  of  law,  or  by  deed  or 
conveyance,  Ac.,  declares  that  such  estate  or  interest  shall 
embrace  "  every  estate  and  interest,  freehold  and  chattel,  legal 
and  equitable,  present  and  future,  vested  and  contingent,  in 
lands,  tenements  and  hereditaments."  (2  E.  S.,  184,  §  6 ;  137, 
§  6.)    The  case  of  Mumford  v.   Whitney  (16  WencL,  880), 
appears  to  establish,  very  clearly,  the  proposition  that  such  an 
interest  as  is  claimed  by  the  defendants  here,  consisting  of  & 
total  diversion  of  the  water  from  the  plaintiff's  premises,  and 
that,  not  for  a  mere  temporary  purpose,  and  to  be  restored 
when  the  object  is  accomplished  for  which  the  diversion  take* 
place  is  such  an  interest  as  can  only  pass  by  a  conveyance 
executed  with  the  solemnities  required  to  pass  real  estate. 
(See  also,  to  the  same  effect,  Davis  v.  Townsend,  10  Barb.,  833.) 
When  the  defendants,  in  their  answer,  set  up  that  the  license 
claimed  was  first  made,  giyen  and  granted  by  the  plaintiff 
language  is  used  which  conveys  the  idea  of  a  legal  grant  with 
all  the  requisite  formalities  to  convey  an  interest  in  real  estate 
— an  interest,  not  for  a  fugitive  or  temporary  purpose,  but  to 
supply  water  to  the  population  of  a  neighboring  village  for  all 
time  to  come,  and  to  the  utter  exclusion  of  the  plaintiff  from 
any  right  to,  or  usufruct  of,  the  water  thus  diverted.    A  ver- 
dict, upon  such  an  answer,  in  favor  of  the  defendants,  would 
probably  have  forever  established  the  claim  set  up  by  the 
defendants;  and  it  was,  above  all  things,  necessary  for  the 
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•  plaintiff  to  come  to  the  trial  with  proof  which  should  set  his 
title  at  rest,  and  overthrow,  if  he  could,  a  claim,  not,  like  many 
found  in  the  books,  to  overflow  his  land,  or  slightly  or  tran- 
siently divert  his  water-course,  but  to  deprive  him  wholly,  and 
for  all  time  to  come,  of  a  valuable  part  of  his  inheritance.  If 
title  can,  by  any  form  of  pleading,  be  put  in  issue,  it  would 
seem  that  this  answer  presents  such  a  case. 

I  do  not  think  it  would  be  profitable  to  go  through  and 
examine  the  various  cases  that  are  to  be  found  in  the  books, 
both  upon  the  former  and  the  present  statutes  on  this  subject. 
It  may  be  conceded  that  the  provision  is  now  essentially  the 
same  that  it  has  been  since  the  Revised  Caws  of  1818,  with 
only  some  slight  change  in  the  phraseology.    The  cases  are  not 
uniform,  nor  wholly  consistent  with  each  other,  and  I  find 
none  where  the  precise  question  which  these  pleadings  present 
is  passed  upon.    The  nearest  approach  to  an  adjudication  upon 
this  point  is  in  the  case  of  Powell  v.  Rust  (8  Barb.,  567).    The 
complaint  in  that  case  averred  ownership  and  possession  of  the 
premises  in  the  plaintiff.    The  defendant  set  up,  in  his  answer, 
an  agreement  by  which  he  claimed  the  right  to  remove  certain 
vines  and  shrubbery,  and  averred  that  he  entered  by  virtue 
of  that  agreement,  and  under  the  license  and  consent  of  the 
plaintiff  for  that  purpose  given.    The  plaintiff  recovered  $6 
only,  and  the  court  allowed  costs  to  the  plaintiff  upon  the 
express  ground  that  a  claim  of  title  to  real  property  arose  upon 
the  pleadings.    The  court,  in  that  case,  say  that  whatever  . 
grows  upon  and  is  annexed  to  the  freehold  is  real  estate,  and 
the  question  of  the  right  of  property  in  the  shrubs,  Ac.,  grow 
ing  on  the  plaintiff's  land  is  a  question  of  title  under  the  act. 
The  ease  before  us  seems  to  be  a  much  stronger  one,  and  to 
involve  a  right  of  a  much  higher  nature — a  right,  the  posses- 
sion and  permanent  retention  of  which  can  only  be  challenged 
and  maintained  by  the  defendants  through  a  conveyance  assu- 
ring to  them  the  title  and  the  right ;  and  if  so,  the  conclusion 

is  irresistible  that  a  claim  to  real  property  was  presented  by  the 

pleadings. 
.     Smith.— Vol.  VII.  60 
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My  opinion  is,  that  the  judgment  of  the  general  term  should 
be  reversed,  and  that  of  the  special  term  affirmed. 

Clerks,  J.,  also  dissented. 

Judgment  affirmed. 


Holdane  v.  Trustees  of  the  Village  c^  Cold  Spring. 

The  owner  of  land  in«a  village  intending  a  dedication  to  the  public,  opened 
and  fenced  out  an  avenue,  from  a  public  highway,  through  his  premises, 
but  communicating  with  no  highway  except  at  one  end.  It  was,  by  his 
consent,  designated  as  an  avenue,  upon  a  published  map  of  the  village, 
and  ail  persons  freely  used  to  drive  and  walk  upon  it  for  more  than  two 
years:  Held,  that  these  circumstances  do  not  establish  an  irrevocable 
dedication. 

In  order  to  preclude  the  owner  of  land  from  revoking  a  dedication  of  a 
highway,  however  decisively  his  intention  to  dedicate  be  manifested, 
there  must  be  an  acceptance,  either  by  formal  act  of  the  public  authorities, 
or  by  common  use  under  circumstances  showing  a  clear  intent  to  accept 
and  enjoy  the  easement  for  the  specific  purpose  of  the  proposed  dedica- 
tion. 

Alitor  as  against  individuals  who  have  acquired  private  rights  with  refer- 
ence to  such  dedication. 

Whether  an  avenue  communicating  with  a  highway  only  at  one  end,  is  a 
highway,  or  capable  of  being  made  such  by  dedication,  or  otherwise, 
Quart. 

Appeal  from  the  Supreme  Court  Action  to  restrain  the 
Trustees  of  Cold  Spring  from  removing  a  fence,  gateposts  and 
columns,  erected  by  the  plaintiff,  across  the  intersection  of 
Northern  avenue,  and  a  contemplated  extension  through  the 
plaintiff's  land  of  Morris  avenue,  and  from  exercising  any 
control  or  authority  over  such  contemplated  extension  as  a 
public  street  or  highway.  The  defendants  claimed  that  the 
grantors  of  the  plaintiff  had  dedicated  the  land  for  an  extension 
of  Morris  avenue.  The  trial  was  before  a  referee,  who  found 
these  facts:  In  1850  the  heirs  of  Mary  Gouverneur,  from 
whom  the  plaintiff  derived  his  title,  caused  to  be  opened  and 
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fenced  a  strip  of  land  nmning  through  the  lands  sold  by  them 
to  the  plaintiff)  being  a  prolongation  of  Morris  avenue,  from 
its  intersection  with  Northern  avenue  to  the  south  boundary  of 
the  land  of  George  P.  Morris — which  is  also  the  north  line  of 
the  village  of  Cold  Spring— -with  the  intention  of  dedicating 
the  same  to  the  use  of  the  public,  as  a  highway.  This  strip 
of  land  was  mapped  and  designated  as  a  highway  by  the  con- 
sent and  direction  of  the  owners,  or  their  agent,  upon  a  map 
of  the  village  of  Cold  Spring,  made  and  published  by  one  John . 
Bevan.  The  strip  of  land  so  opened  and  fenced,  was  used  by 
the  public,  from  that  time,  by  walking  and  driving  upon  the 
same,  and  by  going  up  to  the  inclosure  of  George  P.  Morris, 
and  returning  over  and  by  the  same,  until  it  was  closed  by  the 
plaintiff  in  1863.  Morris  avenue,  of  which  the  strip  thus 
fenced  and  used  was  a  prolongation,  and  Northern  avenue* 
which  it  intersected,  were  public  highways,  but  it  terminated 
at  its  other  end  without  reaching  any  public  highway  or  road. 
The  referee  held  that  a  street  communicating  with  a  public 
road,  only  at  one  end,  and  closed  at  the  other,  a  cut  de  sac, 
cannot  be  dedicated  as  a  highway.  Upon  this  ground  he 
ordered  judgment  for  the  plaintiff.  This  judgment  was  affirmed 
at  general  term  in  the  second  district ;  two  of  the  judges  going 
upon  the  ground  stated  by  the  referee,  the  other  two  going 
upon  the  ground  that  there  had  been  no  acceptance  of  the 
intended  dedication  by  the  public  authorities.  The  defendants 
appealed  to  this'court 

John  H.  Reynolds,  for  the  appellants. 

Ira  Harris,  for  the  respondent* 

Wright,  J.  Apprehending  that  the  defendants,  in  accord- 
ance with  a  resolution  adopted  by  them  as  a  board  of  trustees, 
would  proceed  to  tear  down  and  remove  the  fence  and  gate- 
poets,  erected  by  the  plaintiff  across  the  south  end  of  the  strip 
of  land  called,  in  the  Case,  the  continuation  or  prolongation  of 
Morris  avenue,  from  Northern  avenue  to  the  south  boundary 
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of  the  inclosure  of  George  P.  Morris,  tfiis  action  was  brought 
No  question  was  raised  on  the  trial  as  to  the  right  of  the  plain* 
tiff  to  be  relieved  in  a  court  of  equity,  provided  there  had 
been  no  eflfeetual  and  binding  dedication  of  the  strip  to  the  use 
of  the  public  as  a  highway,  and  the  trustees  could  not  legally 
interfere  in  exercising  authority  over  the  streets  and  roads  of 
t\e  village.  The  refetee  omitted  to  find  the  fact  whether  -there 
had  been  a  dedication  of  the  easement  to  the  public,  or  not, 
.but  found  facts  tending  to  show  a  design  or  intention,  by  the 
owners  of  the  land,  before  they  sold  it  to  the  plaintiff,  to  dedi- 
cate the  strip  to  the  use  of  the  public  as  a  street  or  avenue,  and 
that  the  public,  to  some  extent,  had  used  it.  He  assumed 
the  intention  to  dedicate,  and  acceptance  by  the  public,  to  haVe 
been  sufficiently  shown  to  preclude  the  plaintiff  from  asserting 
any  right  inconsistent  with  the  public  use,  provided  it  could 
become  a  highway;  but  proceeded  to  determine  the  action  in 
favor  of  the  plaintiff,  on  the  single  ground  that  the  strip  of 
land  in  question  was  a  mere  cxd  de  sac,  that  could  not  be  made 
a  highway  entitling  the  public  to  the  right  of  free  and  indis- 
criminate passage.  So,  that  though  the  former  owners  may 
have  intended  to  make  a  dedication  to  the  publio  of  the  strip' 
opened  and  fenced,  for  a  highway,  it  did  not  become  such,  and 
the  owner  could  resume  the  possession. 

It  Is  incumbent  on  the  defendants  before  they  can  exert  any 
authority  over,  or  interfere  with,  the  plaintiffs  land,  to  establish 
the  fact  that  the  public  have  acquired  some  Interest  or  ease- 
ment in,  or  right  to  use  and  occupy  it  This  right  may  be 
acquired  by  grant,  prescription  or  actual  dedication,  made  by 
the  owner  of  the  land  and  accepted  by  the  public.  In  this  case 
no  right  is  claimed  by  grant  or  prescription,  but  the  allegation 
is,  that  there  was  an  actual  dedication,  irrevocable  in  its  nature 
and  character,  by  the  former  owners,  precluding  the  plaintiff 
from  reclaiming  the  land,  and  devoting  the  same,  for  all  time, 
to  the  public  servitude.  If  this  be  so,  there  may  be  ground  for 
the  defendants9  interference ;  but  unless  the  facts  make  out  a  case 
of  actual  dedication,  under  circumstances  concluding  the  owner 
from  any  subsequent  resumption  of  his  land,  they  must  fiuL 
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The  question,  then,  primarily  arises,  as  to  what  was  done 
by  the  owner  and  the  public  to  dedicate  and  devote  the  land 
of  the  former  to  the  public  use  *as  a  highway?  All  that  the 
owners  of  the  land  appear  to  have  done  was  to  open  and  fence 
the  strip,  some  two  years  before  the  plaintiff  assumed  to  close 
it,  with  the  intention,  as  the  referee  has  found,  of  dedicating 
the  same  to  the  Use  of  the  public ;  and  by  themselves,  or  their 
agent  in  charge  of  the  property,  to  consent  and  direct  that  it 
be  mapped  and  designated  as  a  highway  upon  a  map  of  the 
Village  made  and  published  by  one  John  Bevan.  Who  this 
surveyor  and  m^ppist  was,  is  not  shown  in  the  case.  The  pro* 
posed  avenue  did  not  cross  or  extend  to  any  highway  or  street* 
but  entering  the  plaintiff's  land  on  the  south  from  Northern 
avenue,  terminated  on  his  land,  or  at  the  division  line  between 
the  plaintiff  and  the  inclosure  of  George  P.  Morris.  Whilst 
open,  the  referee  has  found  that  u  it  was  used  by  the  public  by 
walking  and  driving  upon  the  same,  and  by  going  up  to  the 
inclosure  of  George  P.  Morris,  and  returning  over  and  by  the 
Same."  It  is  apparent  that  it  was  not  susceptible  of  use  as  a 
thorottghfere,  but  all  the  common  use  to  which  it  could  have 
been  devoted,  was  to  Walk  or  drive  to  and  from  the  inclosure 
of  Morris.  These  are  all  the  fects  and  circumstances  bearing 
On  the  question  of  actual  dedication,  and  they  appear  to  me  to 
fell  short  of  entitling  the  public  to  assert  an  irrevocable  right 
of  way  over  the  land.  The  acts  of  the  owner,  and  the  public* 
are  too  equivocal  and  indecisive,  to  fix  a  perpetual  public  buiv 
den  upon  the  property  of  such  owner.  Undoubtedly  the 
owner  of  land  may  dedicate,  or  set  apart  a  street  or  highway 
through  it  to  the  public  use,  and  if  the  dedication  be  accepted, 
it  will  work- an  estoppel  inpaM,  preclnding  the  owner  from 
asserting  any  right  inconsistent  with  such  use.  The  dedication 
and  acceptance  are  to  be  proved  or  disproved  by  the  acts  of  the 
owner,  and  the  circumstances  tinder  which  the  land  has  been 
used.  Both  are  questions  of  intention.  The  owner's  acts  and 
declarations  should  be  deliberate,  unequivocal  and  decisive, 
manifesting  a  positive  and  unmistakable  intention  to  perma- 
nently abandon  hi*  property  to  the  specific  public  use.    If  they 
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be  equivocal,  or  do  not  clearly  and  plainly  indicate  the  intention  * 
to  permanently  abandon  the  property  to  the  use  of  the  public, 
they  are  insufficient  to  establish  a  case  of  dedication.  In  the 
case  of  a  highway,  the  public  must  accept  the  dedication,  and 
before  it  is  accepted  the  owner  is  not  precluded  from  revoking 
it  It  is  not  necessary  that  there  should  be  any  formal  act  of 
acceptance  by  the  public  authorities,  but  it  may  be  indicated 
by  common  user,  under  circumstances  showing  a  clear  intent 
to  accept  and  enjoy,  as  such,  the  easement  proposed  to  be  dedi- 
cated. Throwing  open  land  in  a  village,  and  fencing  it  on 
each  side;  and  causing  the  way  or  avenue  to  be  designated  as 
public  on  a  map  of  the  village,  are  acts  tending  strongly  to 
show  a  design,  presently,  or  at  some  future  period,  to  dedicate 
and  devote  it  to  the  public  use.  But  these  acts  are  not  conclu- 
sive to  establish  a  present  dedication  binding  on  the  owner  of 
the  land.  One  may  fence  off  a  strip  of  his  own  land,  for  the 
purpose  of  a  passage  way,  opening  on  a  public  street,  or  he  may 
lay  out  a  street  through  it,  with  the  view  of  subdividing  his 
land  bounded  upon  it  into  village  lots,  intending,  upon  the 
sale  of  such  lots,  to  dedicate  the  street  to  the  use  of  the  public, 
but  in  such  cases,  though  the  public  may  have  occasionally,  or, 
indeed,  at  all  times,  used  the  open  way  in  passing  to  and  from 
the  inclosure  of  an'  adjoining  proprietor,  it  could  scarcely  be 
pretended  that  the  land  had  thereby  become  burdened  with  an 
irrevocable  public  servitude.  That  the  Gouverneur  heirs,  in 
this  case,,  did  not  intend  that  there  should  be  an  immediate, 
present  dedication  of  the  strip  of  land  opened  and  fenced  to 
the  use  of  the  public  as  a  highway,  seems  plain  from  the  nature 
of  their  acts,  and  the  attending  circumstances.  It  was  not 
susceptible  of  use  as  a  thoroughfare,  or  for  any  purpose,  other 
than  to  pass  to  and  from  the  premises  of  Morris,  or  to  get  on 
to  the  lands  of  the  plaintiff!  It  is  not  claimed  that  the  dedica- 
tion was  of  a  public  walk,  or,  indeed,  of  anything  but  a  public 
Street  or  highway.  The  circumstances  tend  to  show  that  the 
avenue  was  opened  to  invite  purchasers  of  village  lots,  located 
on  each  side  of  it;  the  owners  of  the  land  contemplating  and 
intending,  doubtless,  after  disposing  of  lots  for  building  pur- 
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poses,  to  throw  open  such  street  or  avenue  to  the  public  use. 
,Sach  an  intention  is,  indeed,  quite  as  deducible  from  the  acts 
of  the  owners,  as  found  by  the  referee,  and  the  surrounding 
circumstances,  as  that  they  intended  to  set  apart  their  land 
to  the  use  of  the  public  to  go  to  and  from  the  inclosure  of 
Morris. 

Nor  can  I  well  see  how  the  common  use  of  this  cul  de  sac, 
to  reach  the  plaintiff's  lands,  or  the  inclosure  of  Morris,  can 
sufficiently  indicate  the  acceptance  of  the  dedication  of  a  high- 
way. To  complete  the  dedication  of  a  highway,  if  there  be 
no  formal  act  of  acceptance  by  the  public  authorities,  the  ac- 
ceptance should  be  made  out.  by  common  user,  as  a  highway, 
of  the  land  dedicated.  If  the  way  attempted  to  be  dedicated, 
is  not  susceptible  of  public  *se  or  passage,  and  cannot  become 
a  highway,  it  is  difficult  to  perceive  how  a  mere  user,  by  the 
public,  can  be  any  evidence  of  acceptance.  The  presumption 
would  rather  be  that  the  use  of  the  ctd  de  sac  was  by  the 
license  and  permission  of  the  owner,  and  not  under  claim  of 
right 

The  referee  did  not  find  the  fact  of  dedication ;  and  the  facts 
that  are  specifically  found  do  not,  in  my  judgment,  show  that 
the  public  acquired  a  right  to  the  use  of  the  land,  as  a  street 
or  highway,  by  dedication  of  the  former  or  present  owner. . 
Assuming,  however,  that  enough  was  done  by  the  owners  to 
constitute  a  present  dedication  of  the  land,  I  think  they  still 
had  a  right  to  revoke  it  The  law  of  dedication  is  somewhat 
anomalous ;  but  it  may  be  said  to  rest,  in  part  at  least,  upon 
the  doctrine  of  estoppel  in  pais.  Though  the  owner  of  land  in 
a  city  or  village  may  evince,  by  his  acts,  an  intention  to  dedi- 
cate a  street,  or  square,  or  other  plat  of  ground,  to  the  public 
use,  no  sufficient  or  valid  reason  can  be  assigned  against  a 
change  of  purpose  and  a  subsequent  resumption  of  the  posses- 
sion, unless  the  public  accommodation  and  private  rights  are 
to  be  materially  affected  by  an  interruption  of  the  enjoyment 
(Cincinnati  v.  White,  6  Peters,  481 ;  Haynes  v.  Thomas,  7  Ind. 
1L,  88.)  If)  however,  private  rights  have  been  acquired  with 
reference  to  such  dedication,  and  such  an  interest  secured,  with 
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the  assent  and  concurrence  of  the  owner,  as  would  render  it 
fraudulent  in  him  to  resume  his  rights,  the  dedication  become* 
irrevocable:  As  in  the  present  cade,  if  the  owner  of  the  land 
had  opened  the  way  in  question,  with  the  intention  to  dedicate 
it  to  public  use  as  a  street,  and  building  lots  had  been  sold  and 
built  upon,  bounded  on  it,  with  the  understanding  on  the  part 
of  the  purchasers  that  tile  land  was  permanently  devoted  to 
public  use;  or,  perhaps,  if  the  public  accommodation  were  to 
be  seriously  impaired  or  affected  by  an  interruption  of  the  use 
or  enjoyment  of  the  subject  of  the  dedication,  the  owner  would 
be  precluded  from  reclaiming  his  land.  But  where  nothing 
has  been  done  but  to  open  a  street  or  way  upon  the  owner's 
land,  connecting  with  a  public  street  of  a  village  and  terminat- 
ing upon  such  land,  and  no  private  rights  have  been  acquired, 
and  the  circumstances  do' not  manifest  a  clear  and  decided 
purpose  of  permanently  abandoning  the  property  to  tile  public 
use,  though  the  public  may  have  enjoyed  free  and  indiscrimi- 
nate passage  over  it,  to  and  from  the  premises  of  an  adjoining 

.  proprietor,  such  land  is  not  thereby  charged  with  a  perpetual 
public  burden.    On  no  legal  principle,  or  any  rule  of  reason  or 
conscience,  has  he  lost  his  right  of  revocation. 
I  am  of  the  opinion,  therefore,  that  the  case  made  showed  . 

•no  complete  and  irrevocable  dedication  of  the  strip  running 
through  the  plaintiff's  lands  to  the  public  use  as  a  street  or 
highway,  or  for  any  other  purpose  authorizing  the  defendants 
to  interpose  as  a  municipal  corporation,  or  in  their  character  of 
commissioners  of  highways.  Entertaining  this  view,  I  have 
not  thought  it  necessary  to  examine  particularly  the  ground 
on  which  the  affirmance  of  the  Supreme  Court  was  based  I 
may  remark,  however,  that  if  such  a  way  aa  the  one  in  ques- 
tion could  not  be  made  A  highway  by  the  action  of  the  public 
authorities  and  it  is  essential  to  a  public  right  or  a  public  use 
of  a  way  that  it  should  be  A  thoroughfare,  it  is  clear  to  my 
mind  that  it  could  not  become  a  highway  by  dedication.  I  do 
not  think  that  it  could  be  made  a  highway  by  the  legal  action 
of  the  public  authorities  under  our  statutes,  and  I  have  always 
supposed  that  there  could  Hot  be  a  public  highway  which  tenni- 
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nates  upon  a  private  close  and  is  not  a  thoroughfare.'  This 
being  so,  the  purpose  of  the  owners  of  the  strip  of  land,  in  mak- 
ing the  dedication  (conceding  it  to  have  been  made),  failed  The 
referee  finds  that  it  was  opened  and  fenced  with  the  intention 
of  dedicating  the  same  to  the  use  of  the  public  as  a  highway. 
This  could  not  be  done.  The  intention  of  the  party  making 
the  gift  could  not  be  legally  effectuated.  It  did  not  become  a 
highway,  and  the  owner  oould  rightfully  resume  the  posses- 
sion. 
The  judgment  of  the  Supreme  Court  should  be  affirmed. 

All  the  judges  concurred ;  Sbldek,  X,  with  a  protest  against 
any  implication  that  a  dedication  can  take  effect  without  some 
public  body  to  take,  or  without  an  acceptance  to  be  proved  by 
user  or  otherwise. 

Judgment  affirmed. 


Swbzey,  Survivor,  &o,  v.  Lott,  late  Sheriff  of  Kings  County. 

A  sheriff  having  levied  an  execution  upon  sufficient  property,  which  is  takeiv. 
from  his  possession  under  a  replevin  in  which  he  obtains  judgment,  it  is 
his  duty  to  prosecute  the  sureties  in  the  undertaking  of  the  plaintiff  in 
replevin 

-The  sheriff  it  not  entitled  to  indemnity  from  the  plaintiff  in  thti  execution, 
as*  condition  of  his  prosecuting  the  undertaking. 

In  an  action  against  the  sheriff  for  not  returning  the  execution,  no 
excuse  for  his  not  prosecuting  the  undertaking  in  replevin  being  shown, 
except  the  absence  of  an  indemnity  for  costs,  the  sheriff  is  liable  for  the 
mount  of  the  debt,  and  cannot  sustain  a  counterclaim  for  expenses  in 
the  replevin  suit,  though  within  the  terms  of  the  bond  to  indemnify  him, 

Appeal  from  the  Supreme  Court.  The  action  was  com- 
menced i*  the  City  Court  of  Brooklyn  against  the  late  sheriff 
of  Kings  county,  for  not  returning  an  execution  which  had 
been  issued  to  him  on  a  judgment  for  $161.23,  in  favor  of  th$ 
plaintiff  against  one  Jenkins.  The  defendant  levied  upon  suf* 
Smith.— Vol.  VII.         01 
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flcient  property  to  satisfy  the  execution,  but  it  was  claimed  by 
Mary  Turner  under  an  alleged  sale  to  her  by  Jenkins,  the 
judgment  debtor.  Upon  this,  the  plaintiff  executed  to  the 
defendant  a  bond  of  indemnity,  in  the  penalty  of  $500,  condi- 
tioned to  indemnify  and  save  him  harmless  from  all  actions, 
costs,  damages,  expenses,  &c,  in  consequence  of  levying  upon 
and  selling  the  property.  Mrs.  Turner  brought  an  action 
against  the  defendant,  in  the  nature  of  replevin,  and  procured 
the  property  to  be  delivered  to  her ;  she  executing  to  the  coro- 
ner an  undertaking  with  sureties,  as  required  by  the  Code. 
The  defendant  excepted  to  the  sureties,  upon  which  others 
were  added,  vho  justified.  The  suit  of  Mary  Turner  resulted 
in  a  verdict  and  judgment  for  the  defendant  The  jury  assessed 
the  value  of  the  property  at  $500,  and  the  defendant's  costB 
were  adjusted  at  $136.32.  The  judgment  was  for  a  return  of 
the  property  and  for  the  costs.  The  plaintiff's  attorney  in  the 
original  judgment  had  notice  of  the  replevin  suit,  and  repeat- 
edly consulted  with  the  attorney  employed  by  the  defendant 
in  that  suit,  and  advised  with  him  as  to  excepting  to  the  sure- 
ties and  as  to  the  evidence  to  be  given  on  the  triaL  The 
defendant  issued  an  execution  against  Mary  Turner  in  the 
replevin  suit,  which  was  returned  by  the  coroner  to  the  effect 
that  he  could  not  find  the  property  adjudged  to  be  returned, 
and  that  Mary  Turner  had  not  any  goods,  Ac.,  whereof  he 
could  make  the  moneys,  &c.  The  judgment  was  perfected 
October  27,  1854,  and  the  return  to  the  execution  was  filed  on 
the  20th  December  thereafter.  The  present  suit  was  commenced 
in  February,  1856.  It  did  not  appear  that  any  action  had  been 
commenced  on  the  undertaking.  The  defendant's  counsel 
desired  to  have  the  jury  instructed,  that  the  suit  of  Mary 
Turner  was  a  sufficient  excuse  for  not  returning  the  execution, 
and  that  the  defendant  was  under  no  obligation  to  prosecute 
the  undertaking,  and  that  the  bond  of  indemnity  rendered  the 
parties  to  it  liable  to  the  defendant  for  the  costs  and  expenses 
of  the  replevin  suit,  and  these  he  sought  to  recover  by  way  of 
counterclaim — that  claim  having  been  set  up  in  the  answer. 
The  City  Court  declined  to  give  these  instructions,  but>  on  the 
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contrary,  charged  the  jury  that,  as  the  defendant  had  levied  on 
•sufficient  property  to  satisfy  the  execution,  it  was  for  him  to 
show  a  sufficient  excuse  for  not  having  returned  it;  that  the 
.return  of  the  execution  against  Mary  Turner  unsatisfied  did 
not,  of  itself,  furnish  such  an  excuse,  inasmuch  as  the  defend- 
ant had  failed  to  show  what,  if  anything,  he  had  done  towards 
enforcing  the  undertaking  which  was  an  equivalent  for  the 
property  levied  on.  The  defendant's  counsel  excepted  to  the 
refusal  to  charge,  and  to  the  charge  as  given.  Verdict  for 
the  plaintiff  for  the  amount  of  the  unpaid  judgment,  with 
interest  Upon  an  appeal  to  the  Supreme  Court,  the  judgment 
of  the  City  Court  was  reversed,  and  a  new  trial  awarded.  The 
plaintiff  appealed  here,  giving  the  stipulation  required  by  the 
Code. 

W.  B.  Ackley,  for  the  appellant 

James  M.  Gxmpbett,  for  the  respondent 

Dbnio,  J.  The  Supreme  Court  was  of  opinion  that,  as  ihe 
bond  of  indemnity  which  the  plaintiff  had  given  to  the  defend- 
ant, as  sheriff  did  not  extend  to  an  action  on  the.  undertaking, 
-  and  would  not  have  afforded  an  indemnity  against  oosts  in  such 
an  action,  the  defendant  was  justified  in  omitting  to  do  anything 
further  after  the  return  of  the  execution  against  Mary  Turner 
unsatisfied.  In  this,  I  think,  the  court  fell  into  an  error.  The 
bond  was  given  in  consequence  of  the  claim  of  Mary  Turner 
that  the  property  levied  on  belonged  to  her.  By  executing 
the  bond,  the  plaintiff*  assumed  the  whole  risk  which  the  sheriff 
would  incur  in  consequence  of  that  claim,  and  the  defendant 
then  proceeded  to  execute  tiiefi.fa.  The  result  of  the  replevin 
suit  showed  conclusively  that  her  claim  wast  unfounded,  and 
that  the  property  really  belonged  to  the  judgment  debtor. .  TJfre 
undertaking  given  by  the  plaintiff  in  the  replevin  had  thep. 
become  the  equivalent  for  the  property ;  and  though,  in  form, 
it  ran  to  the  coroner,  the  defendant  was  entitled  to  maintain  an 
action  upon  it,  and  could  claim  to  have  it  assigned  to  hip. 
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(3  ft  S.,  §8tf,  §  64 ;  Jeter  y.  i?ifnn,  5  Hill,  299.)  I  do  not  find 
toy  provision  of  law  which  would  entitle  the  plaintiffe,  who 
bad  no  property,  general  or  special,  in  the  goods,  to  an  assign- 
ment of  the  undertaking.  By  an  arrangement  between  them 
and  the  defendant,  they  might,  no  doubt,  have  taken  upon 
ihemselvcs  the  burden  of  prosecuting  the  undertaking,  and  it 
would  dot  hare  been  unreasonable  in  them  to  have  done  so. 
fluty  in  point  of  law*  the  farther  duty  of  pursuing  the  remedy 
on  thle  undertaking  belonged  to  the  defendant,  as  sheriff  and 
Ihia  duty  he  neglected  fof  ntore  than  a  year  After  the  return 
Of  th<i  execution  against  Mary  Turaer.  There  is  nothing  in 
th£  case  to  show  that  the  sureties  were  not  abundantly  respon- 
sible; of  that  the  money  could  not  have  been  collected,  if  the 
defendant  had  enforced  the  undertaking. 

It  seems  that,  at  common  law,  an  action  on  the  case  would 
not  lie  against  a  sheriff  for  an  omission  of  duty  in  the  execu- 
tion  of  process  of  this  kind ;  but  the  statute  has  given  an  action 
to  the  creditor  against  him  for  not  returning  the  execution,  and 
the  settled  doctrine  of  the  courts  is,  that  where  it  has  not  been 
returned,  he  is,  prima  fide,  liable  for  the  debt,  but  may  miti- 
£ate*  the  damages  by  showing  that  the  defendant  ted  no  pro* 
petty  of  which  the  judgment  could  be  levied.  Where,  as  in 
this  case,  there  was  sufficient  property,  and  he  has  not  made 
the  money  nor  returned  the  execution,  nor  shown  any  sufficient 
reason  why  he  has  not  done  so,  he  is  chargeable  with  the  debt 
i&ink  of  Bme  V.  Ourth,  1  Hill,  2T5 ;  Pardee  V.  Bobertsar^  6 
Jei,  5505  Ixctyafii  ir,  *fi*i&f  4  Sand£  &  G4  IL,  67$  &  O,  6 
Seld.j  550.)  It  has  been  urged  that  it  might  happen  that  an 
"action  by  the  defendant  against  the  sureties  wduld  be  fruitless, 
as  they  may  have  became  insolvent,  or  may  have  justified 
fraudulently,  and  that  the  sheriff  might  theteby  incur  the 
expense  of  an  action  for  which  he  would  have  no  indemnity 
Tnis  rtii&bt,  bo  doubt,  fco  turn  out;  but  it  is  one  of  die  bur- 
dens of  the  office  which  the  defendant  assumed,  and  for  which 
$fe  can  only  be  compensated  by  the1  other  advantages  which  the 
office  confers.  *The  duty  of  prosecuting  the  undertaking  to 
JtnignieirtAfcaii^t^^ 
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t£e  .defendant's  property  in  the  first  instance.  Upon  the  proof 
ia  tills  case  there  was  nothing  to  raise  a  doubt  as  to  the  result 
of  such  *  prosecution,  nor  any  reason,  for  calling  upon  the 
piaiatiffc  to  fojroish  <ut  indemnity  against  any  possible  loss 
which  might  be  sustained. 

There  was  no  ground  upon  whieh  the  con.nteiv.1aim  xxrold  he 
allowed.  Upon  the  comprehensive  4erms  pi  the  bond,  it  is 
true  that  the  -obligors  might  be  liable  for  die  expenses  of  the 
suit,  though  the  judgment  was  against  Mrs.  Turner;  but  until 
the  remedy  x>n  the  undertaking  shall  be  shown  to  be  fruitless, 
it  eannot  be  said  that  the  defendant  has  suffered  any  loss  or 
damage  in  .consequence  of  her  claim  to  the  property  or  her 
action  for  its  recovery. 

I  am  in  favor  of  reversing  the  judgment  erf  the  Supreme 
Court,  and  affirming  ithat  of  the  Pity  Qocat 

AH  the  judges  concurring, 


The  Farmers'  Bank  of  Bridgeport  v.  Tail. 

The  indorser  of  a  promissory  note  dishonored  on  Saturday  ia  duly  jfarged 
where  the  agent  for  its  collection,  not  being  able  to  ascertain  the  indors- 
ees residence,  mails  notice  of  \t&  non?nay^ejrt»,on.the  f^p^rin^  Monday, 
to  his  principal,'  and  the  principal,  on  the  next  day  after  receiving  it> 
mails,  notice  to  the  indorser. 

It  is  immaterial  whether  or  not  the  holder  of  the  note  appears  upon  It  as 


APPEAL  from  the  Supreme  .Court  Action  by  indoneo 
against  indorser  on  a  promissory  note.  It  was  dated  New 
York,  October  24, 1664,  and  was  ifor  <$1^0P,  payable  at  the 
Broadway  Bank,  at»thieeaK>nths,  toihe  opderof  the  defend' 
ant  The. only  question  «as,  whether  the  defendant  .had  been 
legulariy  charged  as  iodoiser.    The  note  ipatujced,  January  ^T, 
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1855,  which  was  Saturday.  On  that  day  the  Broadway  Bank, 
to  which,  as  it  is  to  be  inferred  from  the  evidence,  it  had  been 
forwarded  for  collection,  placed  it  in  the  hands  of  a  notary,  who 
caused  it  to  be  presented  for  payment,  and,  payment  being 
refused,  the  notary,  on  the  succeeding  Monday,  put  two  notices 
of  protest  in  the  New  York  post-office,  one  addressed  to  the 
defendant,  inclosed  in  an  envelope  to  the  plaintiff  at  Bridge* 
port,  and  the  other  to  the  defendant  in  New  York.  There 
was  nothing  on  the  note  to  show  where  the  defendant  resided; 
and  the  notary  did  not  know  his  residence.  Before  mailing 
the  notices,  he  made  inquiries  as  to  such  residence,  but  was 
unable  to  ascertain  it.  He,  in  fact,  resided  near  Sing  Sing,  and 
his  place  of  business  was  in  that  village,,  and  he  was  president 
of  a  bank  there.  On  Tuesday,  January  80,  the  plaintiff  in- 
closed the  notice  of  protest  which  the  notary  had  sent  him,  and 
placed  it  in  the  post-office  at  Bridgeport,  properly  directed,  and 
the  defendant  received  it  immediately  afterwards.  It  did  not 
appear  whether  the  plaintiff  indorsed  the  note.  The  referee 
before  whom  the  cause  was  tried  held  that  notice  of  protest 
was  properly  given,  and  the  plaintiff  had  judgment,  which 
having  been  affirmed  at  general  term  in  the  first  district,  the 
defendant  appealed  to  this  court  The  case  was  submitted  on 
printed  points. 

M.  L.  Qobb,  for  the  appellant 

Lyon  &  Porter,  for  the  respondent 

Weight,  J.  There  is  but  a  single  question  attempted  to  be 
raised  in  the  case,  viz.:  whether  reasonable  diligence  was  used 
in  notifying  the  defendant  of  the  non-payment  of  the  note. 
I  have  intentionally  used  the  expression,  attempted  to  be  raised, 
for  it  is  to  be  doubted,  as  the  case  and  exceptions  are  present* 
ed,  whether  the  question  of  diligence  can  or  should  be  con* 
siderecL  The  question  is  one  of  law,  when  there  is  no  dispute 
as  to  the  facta  There  was  no  dispute  in  this  case,  but  instead 
of  presenting  the  question  to  the  referee,  on  a  motion  for  a 
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nonsuit,  or  in  some  other  way,  it  seems  not  to  have  been  dis* 
tinctly  or  definitely  raised.  After  evidence  had  been  given  by 
the  plaintiffs,  tending  to  show  a  demand,  protest  and  notice  of 
non-payment,  the  note  was  offered  in  evicfence*  the  defendant 
objecting  on  the  ground  that  the  proper  proof  of  demand  and 
notice  of  protest  had  not  been  made.  The  referee  did  not  then 
pass  upon  the  objection,  but  subsequently,  and  after  evidence 
had  been  given  as  to  demand  and  protest,  the  note  and  certifi- 
cate of  protest  was  received  in  evidence,  the  defendant's  coun* 
sel  only  interposing  a  general  objection.  There  was  no  objec- 
tion that  the  note  ought  not  to  be  read  in  evidence,  on  the 
ground  of  want  of  diligence  in  giving  notice  of  dishonor  to 
the  indorser,  nt>r  was  the  referee  requested,  in  any  stage  of  the 
trial,  to  pass  upon  that  question  as  one  of  law.  He  has  deoi- 
ded  it  as  one  of  feet  against  the  defendant 

But  if  the  question  of  diligence  is  open,  and  to  be  consider* 
ed  as  one  of  law,  I  see  no  difficulty  in  sustaining  the  judgment 
of  the  referee.  When  the  note  fell  due  it  was  in  the  Broad- 
way  Bank,  the  place  where  payment  was  to  be  demanded*  It 
is  to  be  inferred  that  it  was  indorsed,  by  the  plaintiffs,  to  the 
Broadway  Bank  for  collection;  the  Utter  bank  was  certainly 
their  agent  for  that  purpose.  The  Broadway  Bank  employed 
their  notary  to  demand  payment  and,  in  the  event  of  refusal, 
to  protest  the  note  and  give  notice  of  its  dishonor.  The  plain- 
tiffs are  to  be  regarded  as  a  party  to  the  paper,  for  all  the  pur- 
poses of  receiving  and  giving  notice  to  charge  the  prior  parties. 
(Edwards  on  Bills,  622 ;  Bank  of  the  United  States  v.  Davis,  2 
Hill,  461 ;  Clode  v.  Bayley)  12  Meeson  &  Welsb.,  51.)  The  note 
was  protested,  after  banking  hours,  on  the  27th  of  January, 
which  was  Saturday.  The  notary  had,  until  the  next  day, 
that  is,  the  next  business  day,  which  was  Monday,  the  29th,  to 
give  notice  of  non-payment.  When  the  third  day  of  grace 
falls  on  Saturday,  the  notice  of  non-payment  need  not  be 
given  until  the  next  Monday.  {Williams  v.  Matthews,  8  Cow., 
262.) 

The  defendant  appears  to  me  to  have  bee*  regularly  notified. 
Due  diligence,  within  legal  rules,  was  used. 
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When  An  indorser  intends  charging  previous  indonera  by 
consecutive  notices,  and  they  reside  in  different  places,  due 
diligence  "will  have  been  used  when  notice  is  sent  the  day  fob 
lowing  that  on  wmch  it  is  received.  The  role  is  tbe  same 
though  the  paper  is  indorsed  from  one  to  another  agent  for 
collection  merely.  Each  of  such  indorsers  is  to  be  regarded 
as  a  party  for  all  the  purposes  of  charging  prior  parties.  In 
Scott  r.  Liffard  (9  East,  847),  the  pkiirti$  having  become  the 
holder  of  a  bill  of  exchange,  had  placed  it  in  tbe  bands  of  his 
bankers.  On  the  4th  June,  when  tbe  bill  became  doe,  a  clerk 
of  the  bankers  presented  it  lor  payment,  and  ft  was  dishonored. 
On  the  5th  they  returned  it  to  tbe  plaintiff,  who*  by  letter  put 
into  the  two-penny  post  on  the  6th,  gave  notice  to  the  defend- 
ant (the  drawer),  of  the  dishonor;  the  plaintiff  living  in  Lck> 
don,  and  the  defendant  at  Shadwell.  It  was  held  that 
Reasonable  diligence  had  been  used. 

But,  even  if  the  principle  of  charging  prior  parties  by  cdn- 
te&itive  notices,  from  one  to  the  other,  did  not  apply,  and  the 
plaintiffs  are  to  be  regarded  as  tbe  holders  of  the  toote,  and  net 
the  Broadway  Bank,  when  it  became  due,  and  the  notary,  as 
the  agent  of  the  plaintiff,  and  not  of  the  latter  bank,  in  giving 
notice  of  the  dishonor,  I  think  there  was  no  want  of  reason- 
able diligence.  The  note  purported  to  have  been  made  at 
New  York,  and  was  payable  at  a  bank  in  that  city.  The 
notary  was  ignorant  of  the  place  of  residence  of  tbe  defendant, 
and  the  latter  had  not  left  any  notice  or  memoranda  with  any 
one  to  indicate  it  The  referee  finds  that  the  notary  made  in* 
fyuiries  for  the  defendant's  place  of  residence,  but  was  not  abte 
to  ascertain  where  it  was ;  whereupon  he  deposited  in  the  pest- 
office,  at  New  York,  a  notice  directed  to  him  at  New  York, 
and  mailed  another  notice,  directed  to  him  under  an  mckwure 
to  the  cashier  of  the  plaintiff's  bank  at  Bridgeport.  This 
"amounted  to  due  diligence,  unless  we  are  to  assume  that  thte 
plaintiffs  well  knelt  where  tbe  defendant  resided  when  the 
paper  was  about  to  mature,  and,  in  anticipation  of  default  in 
payment,  by  the  Jhaker,  on  presentation,  were  bound  to  oom- 
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municate  such  knowledge  to  their  collecting  agent  or  the 
notary  in  New  York. 

I  am  of  tiie  opinion  that  the  judgment  of  toe  Supreme 
Court  should  be  affirmed. 

Denio,  J.  The  case  of  Howard  v.  Ives  (1  Hill,  268),  is  pre- 
cisely in  point  against  the  defendant,  unless  the  distinction 
insisted  on  by  his  counsel  is  a  substantial  one.  In  that  case, 
the  holder,  residing  at  Troy,  indorsed  the  paper  to  t!he  Union 
Bank  of  New  York  for  collection;  while,  in  the  present  case, 
it  was  forwarded  to  a  bank  in  that  city  under  the  blank  indoree- 
ment  of  the  defendant.  The  point  of  the  defendant's  counsel 
is,  that  the  case  does  not  apply  because  the  plaintiff  here  did 
not  indorse  the  note  to  the  Broadway  Bank.  But  I  am  of 
opinion  that  the  difference  is  not  material.  Whether  the  note 
was  forwarded  under  the  indorsement  of  the  phrintHF  or  that 
of  the  defendant,  the  transaction,  when  explained,  amounts 
only  to  the  creation  of  an  agency  for  the  purpose  of  collecting 
the  note.  In  both  cases,  the  indorsement-clothed  the  collecting 
agent  with  an  apparent  title  to  the  note.  The  case  cited  esta- 
blishes, first,  that  the  holder's  agent,  tit  the  place  of  payment, 
may  forward  the  notice  to  his  principal  in  the  interior,  and  if 
the  latter  forward  it  seasonably  to  the  party  to  be  charged  he 
will  be  fixed,  though  more  time  is  consumed  :tban  these  mould 
have  been  if  the  agent  had  sent  it  directly  to -the  party  to  whom 
the  ultimate  notice  was  to  be  given ;  second,  that  where  the 
note  matures  on  Saturday  the  notiae  need  not  be  mailed  untfl 
Mobtlay;  and,  thirdly,  that,  in  the  cage  of  Birircuitow  notice, 
k  will  be  in  time  if  the  intermediate  party  forwards  it  the  next 
day  after  he  receives  it  This  covers  all  the  questions  which 
Ota  arise  in  this  case;  and  the  consequence  is,  that  the  defend* 
ant  was  duly  charged,  and  that  the  judgment  of  the  Supreme 
Court  must  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 
Smith.— Vol.  VIL  62 
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A  draft  issued  by  a  banking  association,  and  taking  effect  by  delivery,  bat 
post-dated,  is,  it  seems,  within  the  prohibition  of  the  statute  ( ch.  363  of 
1840,  §  4),  against  bills  or  notes  not  payable  on  demand. 

The  case  of  Leavitt  r.  Palmer  (3  Comet,  19),  so  far  as  it  holds  such  a  draft 
void,  if  within  the  prohibition,  questioned;  per  Comstock,  Ch.  J. 

Assuming  such  draft  to  be  void,  the  party  who  has  taken  it  upon  a  loan 
of  money  to  the  bank  is  entitled  to  the  money  advanced  by  him,  either 
upon  the  basis  of  the  contract  of  loan,  treating  that  as  valid  and  reject- 
ing the  illegal  security,  or  upon  a  disaffirmance  of  the  contract,  as  for 
money  had  and  received. 

This  right  of  action  is  transferred  by  a  sale  and  indorsement  of  the  draft, 
although  it  be  held  void. 

The  fact  that  the  draft  is  transferred  to  a  bank  which,  against  the  prohibi- 
tion of  the  safety  fund  act(ch.94  of  1829,  $  33),  discounts  it,  having  lest 
than  sixty  days  to  run,  at  a  greater  rate  of  interest  than  six  per  cent^ 
is  not  available  to  the  drawer  as  a  defence  against  the  same  liability 
which  might  have  been  enforced  by  the  original  holder. 

The  restriction  of  the  rate  of  interest  is,  it  seems,  designed  only  for  the 
benefit  of  the  borrower. 

On  a  verdict  subject  to  the  opinion  of  the  court,  the  question  is,  who  is 
entitled  to  judgment  upon  the  facte  established,  and  when  the  objection 
has  not  been  taken  at  the  trial,  the  verdict  may  be  supported  upon  any 
theory  consistent  with  the  facts,  though  not  suggested  by  the  pleadings. 

Appeal  from  a  judgment  of  the  Supreme  Court,  sitting  in 
the  fifth  district,  in  favor  of  the  defendant,  after  a  verdict  in 
the  plaintiff's  favor,  for  $14,265,  had  been  taken  at  the  Oneida 
Circuit,  subject  to  the  opinion  of  the  court.  For  the  purpose 
of  a  review  in  this  court,  a  statement  of  facts  Was  prepared  and 
filed  with  the  judgment  roll,  according  to  the  requirement  of 
the  Code  of  Practice  (Code  of  1858,  §  333).  The  following  prin- 
cipal facts  appeared  from  that  statements  The  plaintiff  and 
defendant  were  banks  doing  business  in  the  city  of  Utica,  the 
former  under  a  special  charter  passed  in  1836,  and  the  latter 
having  been  organized  as  an  association  under  the  general  bank- 
ing law  of  1838.  James  S.  Lynch  was  the  defendant's  cashier, 
and,  according  to  a  uniform  practice,  drafts  issued  by  the  bank 
were  signed  by  him  without  any  other  signature*    As  sucn 
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cashier,  he  signed  and  delivered  to  one  Ferry  four  drafts,  of  the 
following  dates  and  amounts:  one,  dated  July  24,  1857,  for 
$8,000;  one,  dated  July  30,  1857,  for  $6,000;  one,  dated  Au- 
gust 3,  1857>  for  $3,000;  one,  dated  August  15,  1857,  for 
$8,000.  These  drafts  were  all  payable  to  Perry  or  his  order, 
and  they  were  drawn  upon  Messrs.  Duncan,  Sherman  &  Co., 
of  New  York,  the  defendant's  correspondents  in  that  city. 
The  drafts  were  all  post-dated,  being,  in  fact,  made  and  deli- 
vered to  Perry  about  four  weeks  before  their  respective  dates. 
They  were  made  for  the  purpose  of  obtaining  funds  for  the 
bank.  Perry  kept  an  account  in  the  bank,  and  for  the  amount 
of  each  draft,  when  issued  to  him,  he  gave  the  bank  his  check 
upon  the  deposit  to  his  credit  on  the  books.  His  account  oa 
each  occasion  was  good  for  the  amount  of  his  check,  and  each 
check  was  charged  to  him  in  that  account.  Perry,  after  receiv- 
ing the  drafts,  indorsed  and  procured  them  to  be  discounted 
by  the  plaintiff;  and,  in  discounting  them,  interest  at  the  rate 
of  seven  per  cent  per  annum  Was  deducted  from  the  time  of 
each  discount  until  the  maturity,  that  is  to  say,  until  the  date 
of  the  drafts;  all  of  them  being,  on  their  face,  payable  without 
time.  With  this  deduction  of  interest,  Perry  received  from 
the  plaintiff  the  value  or  amount  of  the  drafts.  The  time  of 
discounting  them  was  immediately,  or  very  soon,  after  they 
were  delivered  to  Perry,  and  about  four  weeka  before  their 
respective  dates.  When  the  dates  arrived,  or  upon  the  next 
day,  they  were  presented  to  Messrs.  Duncan,  Sherman  k  Co.  for 
payment,  which  was  refused,  and  due  notice  of  the  dishonor 
was  thereupon  given  to  the  defendant's  bank  as  the  drawer. 

It  also  appeared,  from  said  statement,  that  Perry,  on  receiv- 
ing from  the  plaintiff  the  proceeds  of  the  several  discounts  of 
these  drafts,  deposited  the  same  in  the  defendant's  bank,  where 
they  were  credited  in  his  account  It  further  appeared  that 
the  cashier,  Lynoh,  requested  Perry  to  draw  his  checks  afore- 
said, upon  his  funds  in  the  defendant's  bank,  to  receive  there- 
for the  said  postrdfited  drafts,  and  to  procure  the  same  to  be 
discounted.  In  this  connection  the  statement  proceeded  as 
follows :    "  In  procuring  the  plaintiff  (o  discount  or  advance 
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riinds  on  the  drafts,  Perry  did  not  represent  or  hold  himself 
out  to  the  plaintiff  as  the  agent  of  the  defendant,  or  that  he 
was,  in  any  way,  acting  on  account  of|  or  for  the  benefit  of  the 
defendant,  but  represented  to  the  plaintiff  that  he  was  acting 
for  himself,  individually,  in  the  matter,  nor  did  the  plaintiff 
deal  with  Perry  as  the  agent  of,  or  supposing  him  to  be  in  any- 
way acting  for,  or  on  behalf  of  the  defendant  The  plaintiff 
intended  to,  and  did  discount  the  drafts,  and  each  of  Aero,  for 
Perry  and  loaned  to  him  the  funds  parted  with,  and  did  not 
loan  the  same,  or  any  part  thereof  to  the  defendant  or  for  its 
nse  or  benefit" 

The  foregoing  Acts,  -and  otfoere  having  no  material  bearing 
apon  the  case,  appeared  from  the  said  statement,  hot  the  state- 
ment did  not  contain  any  conclusions  of  law  arrived  at  by  the 
Supreme  Court,  other  than  a  general  direction  for  judgment  in 
fhvor  of  the  defendant  The  legal  propositions,  however,  con- 
tended for  by  the  counsel  of  the  respective  parties,  were  set 
forth.  The  counsel  for  the  defendant  insisted  that  the  drafts 
were  illegal  and  void,  upon  grounds,  which,  so  far  as  they  ace 
necessary  to  be  stated,  will  appear  in  the  following  opinion. 
He  also  insisted  that  the  plaintiff  could  not  recover,  as  for 
money  loaned  and  advanced,  upon  a  theory  that  the  case 
waa  one  of  -direct  dealing  between  the  plaintiff  and  defend- 
ant In  this  connection,  it  was  claimed  'in  the  court  below,  as 
it  was  also  in  this  court,  that  Perry  was  not  the  defendant's 
agent,  and  that  the  dealing  of  the  plaintiff,  in  discounting  the 
drafts,  was  with  him,  and  not  with  the  defendant  -For  the 
plaintiff,  on  the  other  hand,  it  was  insisted  that  a  neeowry 
could  be  had  on  'the  drafts ;  or  if  not,  then  for  4he  money 
advanced  to  Perry  on  discounting  each  of  them.  In  the  latter 
aspect  the  plaintiff's  counsel  did  not,  according  to  the  stale- 
meat,  specify  whether  he  claimed  as  for  money  loaned  directly 
to  the  defendant,  through  the  agency  of  Perry,  or  whether  he 
regarded  Perry -as  the  original  lender  upon  the  drafts,  and  the 
plaintiff  as  having  succeeded  to  his  tights.  From  the  case  made 
at  the  trial  for  the  judgment  of  the  Supreme  Court,  it  only 
appeared  that  at  the  close  of  the  evidence,  .the  defendant's 
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counsel  objected  to  it  recovery,  on  various  grounds  stated,  and 
that  thereupon  a  verdict  was  directed,  subject  to  the  opinion  of 
the  court,  for  the  plaintiff,  for  the  amount  advanced,  with 
interest  at  si*  p&  cent  for  the  time  elapsing  between  the  ad- 
vance mi  the  maturity  of  the  drafts  respectively ;  the  plaintiff 
waiving  the  difference  between  that  and  interest  at  seven  per 
6ent.  Th£  particular  grounds,  or  legal  propositions,  on  which 
the  plaintiff  claimed  to  recover,  were  not  at  all  mentioned  in 
the  case  SO  tnade.  From  the  judgment  rendered  in  fevor  erf 
the  defendant,  the  plaintiff  appealed  to  this  court.  The  ease 
Wis  first  argtied  at  June  term,  I860,  and  a  reargument  was 
Otdered. 

Dmid  Ptatt  ihd  Phfto  <fridkgy  fbr  the  appellant 

Sarrmd  Bsatdslei/  and  Friends  T&nteti^  for  the  respotodeni 

<%k&to<5K,  Oh.  J.  Thfc  counsel  for  the  defendant  insisted, 
Ih  the  court  below,  and  he  has  also  claimed  in  this  court,  that 
fconfe  of  the  dealings  in  question  occurred  between  tfee  plaintiff 
and  the  defendant;  in  other  Wcfrdd,  that  £erry  lent  the  money 
represented  by  the  drafts,  and  that  the  plaintiff  discounted  the 
draft**  for  him.  In  this  View  of  the  case*  it  is  urged  that  the 
action  must  fail,  first,  because  the  drafts  are  void,  and,  secondly, 
Wauae  there  Was  no  loan  or  advance  of  money  between  the 
parties  to  the  suit  lata  of  opinion  that  this  is  the  correct 
theoty  of  Hie  fefetfc  of  the  case,  We  must  determine  the  ques- 
tion by  the  statement  of  the  Supreme  Court  made  for  the  pur- 
pose  x>f  a  review  in  this  court;  and  we  are  not  ait  liberty  to 
look  eteewbetfe,  and  form  our  own  independent  conclusion*. 
iHte  obvious  import  Of  that  statement  is,  that  although  Ferry, 
in  those  transactions,  acted  on  the  request  of  Lynch,  the  defend- 
ant* cafchier,  nevertheless,  he  was  in  reality  the  lender  of  the 
money  on  which  the  drafts  were  based.  It  seems  that  he  kept 
&  continuous  account  ftt  the  bank,  which  was  good,  on  feach 
occasion  when  he  drew  his  -checks,  for  the  sums  of  money  repre- 
«eb*ed  in  itie  several  drafts.    For  teach,  chock  which,  when 
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charged  to  him,  transferred  so  much  of  hip  funds  to  the  bank, 
he  received  a  draft*  The  transactions  certainly  had  all  the 
forms  of  a  loan,  there  being,  on  the  one  side,  an  actual  advance 
of  money,  and,  on  the  other,  the  issuing  of  a  post-dated  security 
therefor.  I  think,  also,  that  the  Supreme  Court,  in  making  its 
record  of  the  facts,  intended  to  be  understood  as  saying  that 
these  dealings  were  loans  from  Perry  to  the  defendant,  not  in 
form  merely,  but  according  to  the  actual  meaning  of  the  parties. 
The  language  of  the  record  is  explicit,  that  the  plaintiff  dis- 
counted the  drafts  for  Perry  and  loaned  to  him  the  funds  parted 
with,  and  did  not  loan  the  same,  or  any  part  thereof  to  the 
defendant,  or  for  its  use  or  benefit  Finding  no  room  for  any 
other  interpretation  of  the  statement,  I  shall  assume  that  the 
drafts  in  question  were  issued  by  the  defendant's  bank  in  con- 
sideration  of  an  equal  amount  of  moneys  loaned  to  it  by  Perry, 
and  that  Perry,  on  his  own  account,  indorsed  them  to  the  plain- 
tiffs bank,  which  discounted  them  for  him. 

Proceeding  now  to  the  questions  of  law  which  arise  in  the 
case,  upon  this  understanding  of  the  facts,  it  is  claimed,  on  the 
part  of  the  defendant,  that  the  drafts  were  illegal  and  void, 
because  they  were  issued  in  violation  of  the  statute  of  1840 
against  time-bills  and  notes,  which  declares  that  u  no  banking 
association  or  individual  banker,  as  such,  shall  issue,  or  put  in 
circulation,  any  bill  or  note  of  such  association  or  individual 
banker,  unless  the  same  shall  be  made  payable  on  demand,  and 
without  interest"  (Stat  of  1840,  p.  906,  §  4.)  In  an  opinion 
which  I  prepared  upon  this  case,  after  the  first  argument,  during 
the  last  year,  I  came  to  the  conclusion,  for  which  my  reasons 
were  stated  at  some  length,  that  a  post-dated  draft,  taking  effect 
by  delivery,  was  a  time-draft,  and  was  within  the  intent  and 
policy  of  the  prohibition  declared  by  this  statute.  I  am  stil 
of  that  opinion ;  but  we  do  not  pass  upon  the  question,  because 
the  result  of  the  present  controversy  does  not  depend  upon  the 
correctness  or  incorrectness  of  that  conclusion. 

Assuming  thafrtheae  drafts  do  fell  within  the  prohibition  of 
that  statute,  it  is  next  contended  that  they  are,  for  that  reason, 
null  and  void,  so  that  no  holder,  having,  as  the  plaintiff  must 
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have  had,  notice  of  their  true  character,  can  maintain  an  action 
upon  them.  For  all  the  purposes  of  the  case,  the  soundness 
of  this  position  will  also  be  assumed,  upon  the  direct  authority 
of  Leavitt  v.  Palmer  (3  Comst,  19),  decided  in  this  court  If 
the  question  were  now  a  new  one,  I  should  entertain  the  opinion, 
certainly  with  diffidence,  that  the  decision  here  referred  to  went 
far  beyond  the  intention  of  the  legislature.  After  the  prohi- 
bitory words  of  the  statute  above  quoted,  the  same  section 
proceeds  to  declare,  that  "  every  violation  of  this  section,  by 
any  officer  or  member  of  a  banking  association,  or  by  any  indi- 
vidual banker,  shall  be  deemed  and  adjudged  a  misdemeanor, 
punishable  by  fine  or  imprisonment,  or  both,  in  the  discretion 
of  the  court  having  cognizance  thereof."  There  is,  no  doubt, 
a  principle  of  the  common  law,  that  illegal  and  prohibited 
contracts  are  void,  without  being  so  expressly  declared  by  any 
statute.  But  there  is  also  another  principle,  equally  well  ascer- 
tained, and  more  beneficent  in  its  results,  that  no  party  shall  set 
up  his  own  illegality  or  wrong  to  the  prejudice  of  an  innocent 
person.  He  can  set  it  up  when  the  legislative  power  not  only 
forbids  to  make  the  contract,  but  declares  it  to  be  void.  But 
the  logic  of  the  law,  and  certainly  its  morality,  are  not  opposed 
to  the  doctrine  that  the  legislature  may  prohibit  the  contract 
and  punish  the  guilty  parties,  and  yet  leave  the  contract  to 
stand  in  favor  of  innocent  persons  not  included  in  the  terms 
of  the  prohibition.  This,  I  think,  is  a  just  result  from  the 
decision  of  this  court  in  Tracy  v.  Tattmadge  (14  N.  Y*,  162), 
and  of  the  principles  which  underlie  that  decision.  In  regard 
to  the  statute  now  in  question,  reading  the  whole  of  the  pro- 
hibitory section,  it  seems  to  me  the  intention  of  the  legislature 
was  to  forbid  bankers,  and  officers  and  members  of  banking 
associations,  to  issue  contracts  of  a  certain  description,  and  to 
punish  them  if  they  violated  the  law,  but  not  to  enable  them 
to  take  advantage  of  their  own  wrong  by  repudiating  their 
own  obligations.  There  is  no  present  occasion  to  pursue  this 
subject  further,  because,  in  the  view  which  we  take  of  the 
questions  yet  to  be  considered,  the  plaintiff's  rights  do  not 
necessarily  depend  on  the  validity  of  the  drafts. 
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I  proceed,  therefore,  next  to  observe  that  a  party  dealing 
with  one  of  these  banks,  and  taking  from  it  a  security  which 
the  statute  prohibits,  can  reject  the  security,  if  it  be  regarded 
as  void,  and  recover  the  money  or  value  which  he  advanced  on 
receiving  it  The  general  principles  involved  in  this  proposi- 
tion, have  been  more  than  once  carefully  considered  in  this 
court,  and  I  think  the  very  point  has  been  fully  determined. 
(Tracy  v.  TaUmadge,  14  N.  Y.,  162;  Curti*  v.  Lecwitt,  16  Id^ 
9 ;  SacketU  Harbor  Bank  v.  Codd,  18  Jd,  240.)  The  argument 
for  the  defendant  against  this  position,  rests  wholly  on  the  idea 
Aat  Perry,  in  receiving  the  poet-dated  drafts,  was  as  much  a 
public  offender  as  the  bank  or  its  officers  issuing  them.  Assum- 
ing these  instruments  to  have  been  issued  contrary  to  law,  and 
that  they  aue  void,  then  if  we  also  consider  that  both  the  par- 
ties to  these  dealings  were  offenders,  and  equally  so,  the  con- 
sequence would  probably  follow  that  Perry,  if  he  were  now 
the  plaintiff  not  only  could  not  (recover  on  the  drafts,  but  could 
not  maintain  his  suit  for  the  money  lent  But  such  were  not 
the  relations  of  both  the  parties  to  these  transactions.  What- 
ever there  was  of  guilt  in  the  issuing  of  the  drafts,  it  was  the 
creature  of  the  statute.  There  is  no  rule  of  ethics  or  principle 
of  the  common  law,  against  the  issue  of  time  obligations  by 
banks  or  bankers.  The  offeooe  is  therefore  precisely  of  the 
'?>  nature,  form  and  proportions  which  the  legislature  have 
declared.  By  that  authority,  and  that  alone,  the  bank  is  prohi- 
bited from  issuing,  but  not  the  dealer  from  receiving;  and  the 
punishment  is  denounced  solely  against  the  individual  hanker; 
or  the  officers,  agents  and  .members  of  the  association.  The 
same  power  which  created  the  offence,  has  designated  the  crim- 
inal parties.  This  designation  is  made  by  the  very  terms  in 
which  the  prohibition  is  clothed  and  the  punishment  prescribed* 
The  statute  is  wholly  incapable  of  a  construction  which  would 
sustain  an  indictment  against  a  customer  or  dealer,  who  should 
receive  from  a  banker  a  post-note  for  his  money,  his  property, 
or  his  services;  and,  yet  without  such  a  construction,  there  can 
be  no  pretence  for  saying  that  he  is  in  any  sense  a  public 
offender.    We  are  of  opinion  that  the  case,  in  this  respect,  is 


ALBANY,  JUNE,  1860.  497 

The  Oneida.  Bank  v.  The  Ontario  Bank. 

^distinguishable  from  those  referred  to,  and  we  consequently 
come  to  the  conclusion  that  if  the  issuing  of  the  draft  was 
prohibited,  and  if  they  were  also  void,  Perry,  nevertheless, 
had  a  right  to  demand  and  recover  the  sums  of  money  which 
he  actually  loaned  to  the  defendant  The  loans,  themselves,  ' 
were  lawful  contracts,  and  I  see  no  reason  why  they  cannot 
stand  according  to  their  terms  and  intention,  rejecting  only  the 
assurances  given  for  the  repayment  as  simply  worthless.  This 
point,  I  think,  was  directly  involved  and  determined  in  Curtis 
v.  Leavitt  (15  N.  Y.,  95  99).  But  the  result  in  this  case 
will  be  the  same,  whether  we  consider  the  right  of  Perry 
to  sue  as  resting  on  the  contract  by  which  he  agreed  to  lend, 
and  the  defendant  to  repay  by  a  specified  time,  or  on  a  total 
disaffirmance  of  the  entire  transaction  between  him  and  the 
defendant  In  the  latter  aspect,  the  defendant  received  his 
money  and  held  it,  for  his  use,  whenever  he  chose  to  demand 
it  {Tracy  v.  Tcdlmadge,  supra.) 

The  next  question,  therefore,  is,  whether  the  right  of  action 
to  recover  the  money  still  remains  in  Perry,  or  whether  he 
transferred  it  to  the  plaintiff.  In  either  case,  the  suit,  if  not 
maintainable  on  the  drafts,  would  have  to  be  brought  in  Perry's 
name,  according  to  the  principles  of  the  common  law;  but, 
under  our  code  of  pleadings  and  practice,  it  must  be  brought 
in  the  name  of  the  real  party  in  interest  I£  therefore,  the 
dealing  between  Perry  and  the  plaintiff  had  the  effect  to  assign 
his  claim,  the  plaintiff  has  the  same  right  to  maintain  an  action 
which  Perry  had  before  the  dealing  took  place.  The  inquiry, 
then,  is,  whether  the  sale  and  indorsement  of  the  drafts  by  him 
to  the  plaintiff  for  a  full  consideration  paid  to  him,  did,  or  did 
not,  have  the  effect  to  transfer  all  the  claim  against  the  defend 
ant  which  the  drafts  were  intended  to  represent  I  examined 
this  question  after  the  first  argument  of  the  cause,  although  the 
counsel  on  both  sides  had  failed  to  notice  it;  and  I  was  of 
opinion  that  such  was  the  effect  of  the  indorsement  and  sale. 
The  question  has  now  been  fully  argued ;  and,  upon  the  most 
careful  consideration,  I  cannot  bring  my  inind  to  entertain  any 
serious  doubt  upon  the  proposition.  Jl£  the  drafts  had  been 
Smith.— Vol.  VII,  63 
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valid  instruments,  most  clearly  Perry's  transfer  of  them  would 
have  left  in  him  no  pretence  of  any  claim  against  the  defend* 
ant's  bank  for  the  money  loaned  on  which  they  were  based. 
The  i<te&  that  the  plaintiff  could  sue  on  the  drafts,  and  Perrj 
s|or  the  money,  is  so  absurd  that  it  needs  no  refutation.  iBut 
the  intention  and  result  are  no  less  clear,  the  securities  being 
void.  I  think  it  would  be  equally  absurd  to  hold  that  Perry, 
after  indorsing  and  selling  the  drafts  for  full  value,  retained  to 
himself  the  right  to  disaffirm  them,  and  to  proceed  in  his  own 
name  and  right  to  recover  the  consideration  for  which  they 
had  been  issued  to  him.  He  who  sells  a  security  and  receives 
his  pay  for  it,  necessarily  sells  whatever  claim  or  right  the 
security  is  understood  by  the  parties  to  represent  For  exam- 
ple, a  note  or  a  bond  may  be  void  for  usury,  but,  being  founded 
on  some  antecedent  claim  or  contract  free  from  that  defect* 
there  may  be  a  just  and  legal  right  to  recover  the  original 
consideration.  The  note  or  bond  may  be  sold,  and  it  will  be 
void  even  in  the  hands  of  an  innocent  purchaser.  But  will  it 
be  pretended  that  the  purchaser  gets  absolutely  nothing?  It 
is  impossible  to  doubt  that  he  will  stand  in  the  shoes  of  his 
vendor.  If  that  be  conceded,  how  can  the  application  of  the 
principle  to  this  case  be  denied  ?  I  think  the  result  may  be 
reached  even  by  the  most  technical  rules  of  reasoning.  If  the 
drafts  had  been  valid,  the  plaintiff)  as  the  indorsee,  could 
declare  or  complain  on  the  money  counts  against  the  defendant 
as  the  drawer.  The  instruments  would,  of  themselves,  be 
evidence  of  money  had  and  received  by  the  drawer  to  the  use 
of  the  indorsee.  (17  Wend.,  206;  16  Id.,  669;  2  Seld.,  19; 
1  Denio,  106.)  Now,  although  they  are  void,  because  in  a 
form  prohibited  by  law,  so  that  no  action  can  be  maintained 
upon  them,  they  are  still  capable  of  being  used  as  evidence. 
They  are  a  written  confession  that  the  drawer  has  received  the 
money  or  value  expressed  in  them ;  and,  if  it  be  good  techni- 
cal law  that  the  money  is  deemed  to  be  held  for  the  use  of  the 
indorsee  of  a  valid  draft,  I  can  see  no  reason  why  the  principle 
should  not  be  applied  when  the  draft  itself  for  some  formal 
defect,  turns  out  to  be  worthless. 
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The  question  we  are  considering  was,  in  effect,  determined 
by  this  court  in  Tracy  v.  Talmage,  supra  (14  N.  Y.,  192). 
In  that  case,  the  Morris  Canal  and  Banking  Company  had 
received,  from  one  of  these  banking  associations,  post-notes, 
which  were  assumed  to  be  void  under  the  restraining  laws,  or 
some  other  statute  of  this  State.  The  Morris  Company  then 
entered  into  a  written  agreement  with  the  State  of  Indiana  to 
transfer  to  that  State  those  notes,  to  the  amount  of  $196,000? 
and  the  transfer  was  made  accordingly.  The  consideration'on 
which  the  notes  had  been  issued  was  certain  State  stocks  which 
the  Morris  Company  had  sold  to  the  banking  association ;  and 
one  of  the  questions  in  the  case  was,  whether  Indiana  was 
entitled  to  recover  that  consideration,  the  notes  being  con- 
sidered void.  There  was  no  pretence  that,  in  point  of  form, 
anything  except  the  notes  had  been  transferred  to  the  State; 
yet  it  was  held  by  this  court,  and  no  doubt  on  the  subject  was 
then  entertained,  that  the*  State  became  in  equity  the  assignee 
of  the  demand  which  the  notes  professed  to  represent,  and, 
therefore,  was  entitled  to  recover  the  value  of  the  stocks.  By 
way  of  answer  to  that  authority,  and  to  the  principle  of  equity 
which  it  suggests,  it  has  been  said,  that  the  proceeding  there 
was  strictly  in  equity,  while  this  is  a  mere  action  at  law.  The 
reply  to  this  is  plain.  Eemedies  are  not  now  embarrassed  by 
any  such  distinction.  Those  who  have  read  the  Code  of  Pro- 
cedure need  not  be  informed  that  the  old  distinctions  between 
suits  at  law  and  in  equity  are  abolished,  and  that  the  action  must 
now  be  brought  in  the  name  of  the  party  who  has  the  equita. 
ble  right  to  the  money  or  thing  in  controversy.  If,  therefore, 
it  can  be  said  that  the  assignment  oY  sale  to  the  plaintiff  of 
Perry's  demand  against  the  defendant  for  money  lent,  or  had 
and  received,  was  defective  in  respect  to  the  mere  forms  of 
transacting  the  business?  it  is,  nevertheless,  the  duty  of  the 
courts  to  carry  the  intention  into  effect.  That  which  ought  to 
have  been  done,  and  which  a  court  of  equity  would  compel  t/P 
be  done,  must,  upon  well  settled  principles,  be  regard^  as 
actually  done,  where  the  ends  of  justice  require  it 
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We  conclude,  therefore,  that  the  plaintiff  became  the  assignee 
of  the  right,  which  it  has  been  shown  Perry  had,  to  demand 
and  recover  from  the  defendant  the  sums  loaned  by  him,  unless 
the  objection  next  to  be  considered  stands  in  the  way  of  that 
Conclusion.  The  drafts  were  payable  in  less  than  sixty-three 
days  from  the  time  when  the  plaintiff  discounted  them,  that  is 
to  say,  they  were  dated  some  thirty  days  forward  of  that  time, 
and  they  were  payable  when  the  day  of  their  respective  dates 
should  arrive.  The  plaintiff  in  discounting  them,  deducted 
interest  at  the  rate  of  seven  per  cent  per  annum*  The  plaintiff 
is  a  banking  corporation,  subject  to  the  provisions  of  the  so- 
called  "Safety  Fund  Act"  (Laws  of  1829,  ch.  94),  the  88d 
section  of  which  declares  that,  "  on  all  bills  or  notes  discounted 
or  received  in  the  ordinary  course  of  business,  which  shall 
become  mature  in  sixty-three  days  from  the  time  of  such  dis- 
count, the  said  moneyed  corporations  shall  not  take  or  receive 
more  than  at  and  after  the  rate  of  six  per  cent  per  annum  in 
advance."  This  statute  would  seem  to  have  been  violated  by 
the  plaintiff  in  the  discount  of  these  drafts. 

But  we  do  not  see,  in  this  feature  of  the  case,  any  valid 
objection  which  the  defendant  can  take ;  and  as  this  point  was 
scarcely  insisted  upon  at  the  argument,  in  the  view  of  die  case 
which  we  have  so  far  taken,  but  little  will  need  to  be  said  in 
regard  to  it  In  a  case  where  this  statute  is  violated,  and  ther 
transaction  is  directly  between  the  offending  bank  and  the 
maker  of  an  obligation  so  discounted,  a  question  of  some  diffi- 
culty might  arise  whether  the  contract  can  be  enforced.  1$ 
however,  it  be  conceded  that,  in  Buch  a  case,  the  debtor  <can 
resist  an  action,  whether  upon  the  contract,  or  in  disaffirmance 
of  the  contract  for  the  money  advanced  to  him,  it  by  no  means 
follows  that  any  defence  of  this  nature  exists  in  the  controversy 
now  before  us.  When,  as  in  this  case,  the  debt  has  been  cre- 
ated and  the  security  given  between  other  parties,  the  debtor 
'is  not  aggrieved,  nor  is  his  obligation  in  the  slightest  degree 
impaired,  by  a  subsequent  discount  of  the  security  by  a  bank 
in  violation  of  the  statute.  The  demand  being  originally  a 
legal  and  valid  one,  it  loses  no  quality  when  the  holder  makes 
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an  illegal  transfer  of  it  to  a  bank  or  to  any  otber  party.  The 
debtor  being  bound  to  pay  it  to  some  one,  all  that  he  can  claim 
is  protection  against  liability  to  pay  more  than  once.  Being 
himself  a  stranger  to  the  transfer,  he  has  no  right  to  bring  for- 
ward questions  and  controversies  which  might  arise  between 
other  parties,  but  in  which  he  has  no  sort  of  concern.  Thus, 
if  the  holder  of  a  valid  obligation  should  pledge  or  transfer  it 
upon  a  usurious  loan,  the  debtor  could  not  impeach  the  title 
of  the  transferee  in  a  suit  by  the  latter  to  enforce  it,  where  it 
did  not  appear  that  the  pledge  was  in  any  manner  disavowed 
or  revoked  by  the  party  who  made  it,  and  who  alone  was 
aggrieved  by  the  usury.  (Dix  v.  Van  Wyck,  2  Hill,  625 ;  Read- 
ing v.  Weston,  7  Conn.,  400 ;  De  Wolf  v.  Johnson,  10  Wheat., 
868.)  In  reference  to  the  statute  under  consideration,  it  is  a 
restriction  upon  banks,  designed  for  the  protection  and  benefit 
of  those  who  borrow  money  or  receive  discounts  from  them. 
The  defendants  are  not  in  that  relation  to  the  plaintiff.  They 
became  indebted  to  Perry,  and  they  still  owe  that  debt 
They  certainly  have  nothing  to  do  with  the  rate  of  discount 
at  which  he  sold  the  demand  to  the  plaintiff.  Perry  has  not 
oomplained,  and  they  have  no  right  to  complain. 

According  to  the  principles  we  have  laid  down,  the  plaintiff 
is  entitled  to  recover  as  the  assignee  and  owner  of  the  demand 
which  Perry  had  for  the  moneys  advanced  by  him  to  the 
defendant  Viewing  the  case  in  this  light,  the  next  position 
of  the  defendant's  counsel  is,  that  no  such  cause  of  action  was 
set  forth  in  the  complaint,  or  litigated  at  the  trial,  or  considered 
by  the  Supreme  Court  These  objections  will  now  be  exa- 
mined. The  complaint  is  upon  the  drafts,  and  also  for  money 
lent  and  advanced  by  the  plaintiff  to  the  defendant  In  set- 
ting forth  the  cause  of  action  on  the  drafts,  they  are  averred  to 
have  been  made  on  the  days  whea  they  appear  to  bear  date, 
and  to  have  been  then  indorsed  and  negotiated  by  Perry  to  the 
plaintiff.  These  averments  are  followed  by  the  usual  statement 
of  the  presentment  of  the  drafts,  their  non-payment,  and  notioe 
thereof.  The  answer  specifically  denies  the  allegations  of  the 
complaint    It  then  proceeds  to  aver  that  Lynch,  the  cashier^ 
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made  the  drafts  mentioned  in  the  complaint,  without  authority 
from  the  defendant,  and  without  any  consideration  received  by 
the  defendant  In  this  connection,  it  is  denied,  in  substance, 
that  the  plaintiff  is  a  bona  fide  holder.  For  a  still  further 
defence,  it  is  stated  that  the  defendant  is  a  banking  corporation; 
that  Lynch,  the  cashier,  confederated  with  Perry  to  violate  the 
laws  against  the  issue  of  time  bills  and  notes ;  that,  with  this 
intent,  the  drafts  in  the  complaint  set  forth  were  made  before 
their  respective  dates,  and  delivered  to  Perry  without  any  con- 
sideration received  from  him,  and  that  Perry  indorsed  them  to 
the  plaintiff;  and  that  the  plaintiff,  in  furtherance  of  the  same 
illegal  design,  advanced  the  money  upon  them,  receiving  in 
advance  the  interest  which  would  accrue  before  the  times  when 
they  severally  bear  date.  In  respect  to  the  cause  of  action  for 
money  loaned,  it  is  answered,  that  those  moneys  were  loaned 
and  advanced  on  the  drafts  and  not  otherwise,  and  that  the 
drafts  were  made  and  put  in  circulation  with  the  illegal  intent 
before  specified,  and  the  plaintiff,  knowing  they  were  so  made 
and  issued,  advanced  the  money  in  furtherance  of  the  design* 
It  is  true  that  the  complaint  does  not,  in  terms,  say  that 
Perry  lent  or  advanced  money,  but  it  does  set  forth  the  issuing 
and  delivery  to  him  of  certain  drafts.  That  fact  being  taken 
to  be  true  as  stated,  it  is  a  legal  presumption  that  the  considera- 
tion was  money.  It  would  not  affect  the  remedy  if,  in  point 
of  fact,  there  was  some  other  sufficient  consideration.  For 
remedial  purposes,  the  presumption  is  conclusive.  (2  Seld., 
19 ;  16  Wend.,  659 ;  1  Denio,  107.)  It  is  also  true,  that  the 
complaint  has  no  averment  that  the  plaintiff  became  the  as- 
signee of  the  consideration  on  which  the  drafts  were  based ; 
but  it  does  state  that  the  plaintiff  became  the  indorsee  and 
holder ;  and  we  have  shown,  in  the  preceding  discussion,  that 
theindorsement  and  sale  of  the  drafts  was,  in  effect,  an  assign- 
ment of  whatever  debt  or  demand  they  were  intended  to  be  the 
evidence  o£  Undoubtedly,  it  would  have  been  a  more  precise 
description  of  the  actual  case  if  the  averments  had  been,  that 
Perry  lent  money  to  the  defendant  and  received  therefor  cer- 
tain post-dated  drafts  which  were  worthless  and  void ;  that  he 
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afterwards  sold  and  indorsed  the  drafts  to  the  plaintiff  for  full 
value,  and  thereby  made  an  assignment  of  the  consideration  on 
which  they  were  founded.  The  pleadfer  doubtless  preferred 
not  to  concede  the  invalidity  of  the  instruments,  and  therefore 
he  made  a  more  general  statement  of  the  case.  His  theory  of 
the  law  may  have  been  quite  different  from  ours ;  but,  in  all 
fundamental  respects,  the  facts  of  the  case  were  truly  averred. 
It  is  impossible  to  say  that  the  cause  of  action  alleged  was 
"unproved  in  its  entire  scope  and  meaning."  (Code,  §171*) 
At  the  trial,  it  appeared  that  the  drafts  were  post-dated,  and, 
therefore  (so  we  have  assumed),  they  were  void.  But  the  aver- 
ments that  they  were  made,  and  that  the  original  holder  indorsed 
them  to  the  plaintiff  for  value,  were  proved  to  be  true  as  alleged, 
and  these  are  the  essential  facts  which  constitute  the  claim  in 
controversy,  by  whatever  name  we  call  it.  Again,  the  answer 
discloses  the  post-dated  character  of  the  instruments,  and  the 
sale  of  them  to  the  plaintiff;  and  these  averments  being  true, 
the  plaintiff's  title  to  recover  the  consideration  cannot  be  denied. 
It  appears  to  me,  therefore,  that  there  was  no  such  defect  in 
the  pleadings  as  prevented  an  examination  of  the  transactions 
in  question  in  all  their  aspects,  or  the  rendition  of  a  judgment 
on  the  whole  merits  of  the  controversy. 

But  if  it  be  conceded  that  our  theory  of  the  case  might  have 
been  resisted  at  the  trial  on  this  ground  that  the  pleadings  did 
not  present  it,  then  the  further  difficulty  to  be  now  overcome 
is,  that  no  such  position  was  taken.  On  the  contrary,  it  appears 
that  no  question  whatever  was  raised  upon  the  sufficiency  or 
insufficiency  of  the  complaint  to  cover  the  whole  ground  of  the 
litigation.  At  the  close  of  the  evidence  it  was  conceded  that 
there  was  no  question  of  fact,  and  a  verdict  was  taken  for  the 
plaintiff,  subject  to  the  opinion  of  the  court  on  a  case.  Such 
was  the  course  of  the  trial,  and  the  meaning  of  it  was,  that  the 
Supreme  Court  were  to  give  judgment  on  the  verdict,  or  else 
for  the  defendant,  as  the  law  should  require  upon  the  facts  as 
proved.  By  this  course,  which  was  taken  by  consent,  ques- 
tions of  mere  form  and  variance  were  waived,  and  the  Supreme 
Court  were  asked  to  declare  the  law,  as  they  should  adjudge  it 
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to  be,  upon  a  statement  of  the  controversy  to  be  made  for  their 
consideration.  !£,  upon  that  statement,  the  plaintiff  was  enti- 
tled to  a  judgment  on  the  verdict,  it  could  not  rightfully  be 
refused,  on  the  ground  that  the  complaint  in  the  case  did  not 
allege  all  the  facts  necessary  to  such  a  judgment;  and  there  is 
nothing  to  show  that  the  decision  was  given  upon  any  such 
ground. 

It  may  well  be  true,  as  we  were  told  on  the  argument,  that 
the  plaintiff's  counsel,  both  at  the  trial  and  in  the  Supreme 
Court,  failed  to  urge  the  particular  reasons  which,  we  think, 
entitled  the  plaintiff  to  recover.  There  is  nothing  in  the  record 
to  show  that  such  was  the  fact,  and  there  is  no  law  or  rule  of 
practice  which  required  the  points  on  either  side  to  be  stated. 
Nor  is  it  material  whether  the  case  was  well  presented  to  the 
court  below,  in  the  arguments  addressed  to  it.  It  was  the  duty 
of  the  judges  to  ascertain  and  declare  the  whole  law  upon  the 
undisputed  facte  spread  before  them ;  and  it  is  our  duty  now 
to  give  such  a  judgment  as  they  ought  to  have  given.  The 
amount  due  to  the  plaintiff,  according  to  the  principles  of  this 
opinion,  was  correctly  ascertained  by  the  verdict  of  the  jury ; 
and  we  think  that,  upon  the  facts  proved  and  contained  in  the 
statement  returned  upon  this  appeal,  judgment  should  have 
been  given  accordingly. 

The  judgment  appealed  from  must>  therefore,  be  reversed, 
and  final  judgment  for  the  plaintiff,  according  to  the  verdict, 
must  be  rendered. 

Dxnio,  J.,  dissented ;  'all  the  other  judges  concurring, 

Judgment  aoooidingly. 
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Where  the  owner  of  land  has,  by  any  artificial  arrangement,  effected  an 
advantage  for  one  portion,  to  the  burdening  of  the  other,  upon  a  seve- 
rance of  the  ownership  the  holders  of  the  two  portions  take  them  re- 
spectively charged  with  the  servitude  and  entitled  to  the  benefit  openly 
and  visibly  attached  at  the  time  of  the  conveyance  of  the  portion  first 
granted. 

Accordingly,  where  the  owner  of  land  across  which  a  stream  flows  has 
diverted  it  through  an  artificial  channel  so  as  to  relieve  a  portion  of  it 
formerly  overflowed,  which  he  then  conveys,  neither  he  nor  his  grantees 
of  the  residue  can  return  the  stream  to  its  ancient  bed  to  the  damage  of 
the  first  grantee. 

Such  benefits,  not  naturally  attached  to  the  premises  purchased,  but  previ- 
ously conferred  upon  it  at  the  expense  of  the  other  land  of  the  grantor, 
do  not  depend  upon  covenant,  but  remain  attached  to  the  tenement  con- 
veyed, unless  the  right  to  subvert  them  is  expressly  reserved. 

The  rule,  which  is  general  in  its  application  to  easements  which  are  con- 
tinuous, £  e.,  self-perpetuating,  independently  of  human  intervention,  as 
the  flow  of  a  stream,  is,  it  seems,  restricted  in  the  case  of  discontinuous 
easements  to  such  as  are  absolutely  necessary  to  the  enjoyment  of  the 
property  conveyed. 

Appeal  from  the  Supreme  Court  Action  for  changing  the 
course  of  a  stream,  and  flooding  the  plaintiff's  land.  Upon  the 
trial,  at  the  Otsego  Circuit,  before  Mr.  Justice  Ckippen,  a  jury 
having  been  waived,  these  facts  appeared :  On  the  27th  March, 
1850,  Ovid  Chesebro  owned  forty  acres  of  land  on  Elk  creek, 
through  which  there  was  a  small  brook  running.  In  its  natu- 
ral course  it  would  have  run  over  half  an  acre  of  low  ground, 
which  Chesebro  on  that  day  conveyed  to  the  plaintiff  for  a 
building  lot,  and  upon  which  the  plaintiff  immediately  there- 
after erected  a  house  and  barn.  Some  ten  years  previously,  the 
owner  of  the  forty  acres  had  diverted  the  stream  through  an 
artificial  channel,  carrying  it  into  Elk  creek  in  such  a  manner 
as  not  to  flow  over  the  plaintiff's  land.  On  the  1st  of  April, 
1860,  Chesebro  conveyed  the  residue  of  the  forty  acres  to  the 
grantor  of  the  defendant  In  1854  the  defendant  dammed  up 
Smith.— Vol.  VH  64 
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the  entrance  to  the  artificial  channel,  so  as  to  cause  the  stream 
to  run  in  its  original  bed  and  to  overflow  the  plaintiff's  yard, 
which  was  the  inj  ury  complained  of.  The  j udge  ordered  j  udg- 
ment  for  the  defendant,  which  having  been  affirmed  at  general 
term  in  the  sixth  district,  the  plaintiff  appealed  to  this  court 
The  cause  was  submitted  on  printed  arguments* 

U.  E.  Ferry,  for  the  appellant 

B.  J.  Seqfield,  for  the  respondent 

Selden,  J.  Although  this  is  an  action  of  a  very  trivial 
nature,  in  respect  to  the  amount  which  it  involves,  it  never- 
theless embraces  •  principles  of  very  considerable  importance, 
and  should,  therefore,  be  carefully  considered.  It  was  clearly 
established  upon  the  trial  that,  at  the  time  when  the  plaintiff 
purchased  and  took  a  conveyance  from  Chesebro,  the  stream  in 
question,  instead  of  running  in  its  original  channel,  through 
the  entire  length  and  across  the  south  line  of  the  plaintiff's  lot> 
had  been  turned  through  an  artificial  channel  across  the  north 
line  on  to  the  other  portions  of  the  forty  acres,  and  thence  into 
Elk  creek ;  thus  leaving  the  whole  of  the  southern  portion  of 
the  plaintiff's  lot,  upon  which  he  subsequently  built  his  house 
and  barn,  dry  and  free  from  the  incumbrance  of  the  stream, 
which  had  originally  spread  over  a  considerable  portion  of  the 
lot  It  did  not  distinctly  appear  how  long  the  stream  had  run 
in  this  artificial  channel  prior  to  the  conveyance  of  the  lot  by 
Chesebro,  nor  do  I  deem  this  of  any  importance.  It  was  several 
months,  at  least  The  question  is,  whether,  after  conveying 
this  lot  and  its  appurtenances  to  the  plaintiff,  with  the  stream 
then  running  in  the  artificial  channel  on  to  adjoining  premises 
of  his  own,  either  he  or  his  grantees  would  have  a  right  after- 
wards to  obstruct  this  channel,  and  turn  the  water  back  through 
its  original  course  across  the  entire  lot 

The  owner  of  real  estate  has,  during  his  ownership,  entire 
dominion  and  control  over  its  various  natural  qualities,  and 
may  dispose  of  and  arrange  them  at  will.    He  may  alter  th» 
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natural  distribution  of  those  qualities,  so  as  essentially  to  change 
the  relative  value  of  the  different  parts;  and  may,  in  a  great 
variety  of  ways,  make  one  portion  of  the  premises  subservient 
to  another.  The  precise  question  in  this  case  is,  whether  an 
owner,  who,  by  such  an  artificial  arrangement  of  the  material 
properties  of  his  estate,  has  added  to  the  advantages  and 
enhanced  the  value  of  one  portion,  can,  after  selling  that  por- 
tion with  those  advantages  openly  and  visibly  attached,  volun- 
tarily break  up  the  arrangement,  and  thus  destroy  or  materially 
diminish  the  value  of  the  portion  sold. 

The  rule  of  the  common  law  on  this  subject  is  well  settled. 
The  principle  is,  that  where  the  owner  of  two  tenements  sells 
one  of  them,  or  the  owner  of  an  entire  estate  sells  a  portion, 
the  purchaser  takes  the  tenement,  or  portion  sold,  with  all  the 
benefits  and  burdens  which  appear,  at  the  time  of  the  sale,  to 
belong  to  it,  as  between  it  and  the  property  which  the  vendor 
retains.  This  is  one  of  the  recognized  modes  by  which  an 
easement  or  servitude  is  created.  No  easement  exists  so  long 
as  there  is  a  unity  of  ownership,  because  the  owner  of  the 
whole  may,  at  any  time,  rearrange  the  qualities  of  the  several 
parte.  But  the  moment  a  severance  occurs,  by  the  sale  of  a 
part,  the  right  of  the  owner  to  redistribute  the  properties  of 
the  respective  portions  ceases;  and  easements  or  servitudes  are 
created,  corresponding  to  the  benefits  and  burdens  mutually 
existing  at  the  .time  of  the  sale.  This  is  not  a  rule  for  the 
benefit  of  purchasers  only,  but  is  entirely  reciprocal.  Hence, 
if,  instead  of  a  benefit  conferred,  a  burden  has  been  imposed 
upon  the  portion  sold,  the  purchaser,  provided  the  marks  of 
this  burden  are  open  and  visible,  takes  the  property  with  the 
servitude  upon  it  The  parties  are  presumed  to  contract  in 
reference  to  the  condition  of  the  property  at  the  time  of  th£ 
sale,  and  neither  has  a  right,  by  altering  arrangements  then 
openly  existing,  to  change  materially  the  relative  value  of  the 
respective  parte. 

These  principles  are  so  obviously  just,  that  we  might  be 
warranted  in  applying  them  to  the  present  case  for  that  reason 
alone.    But  they  are  also  sustained  by  ample  authority.    The 
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oldest  case  on  the  subject  appears  to  be  that  of  Cbppy,  11  Henry 
VII,  25,  cited  from  the  Year  Books  by  Gale  and  Whately,  in 
their  work  on  Easements,  page  41.  That  was  an  action  on  the 
case  for  stopping  a  gutter  running  from  the  building  of  the 
plaintiff  over  the  adjoining  building  of  the  defendant  The 
plea  was,  that,  within  the  time  of  memory,  both  buildings  had 
belonged  to  the  same  individual,  who  had  sold  one  of  them  to 
the  plaintiff  and  the  other  to  the  defendant;  and  that  the  ease- 
ment, if  it  ever  existed,  was  extinguished  by  this  unity  of 
ownership.  But  the  court  held 'this  to  be  no  defence.  It  was, 
however,  conceded  that  if  the  owner  of  both  tenements,  before 
selling  either,  had  destroyed  the  gutter,  and  then  sold,  the 
gutter  could  not  have  been  restored.  This  case  was  identical 
in  principle  with  the  present,  and  fully  sustains  what  has  been 
here  said.  It  shows  that,  if  the  owner  of  an  entire  property 
wishes  to  put  an  end  to  a  burden,  which  has  been  imposed 
upon  one  portion  for  the  benefit  of  another,  he  must  do  so 
before  he  sells  the  portion  benefited. 

But  the  leading  case,  and  the  one  which  has  always  been  re* 
garded  as  settling  the  law  upon  this  subject,  is,  Nicholas  v.  Chamr 
beriain  (Cro.  Jac.,  121),  in  which,  to  use  the  language  of  Croke, 
"  It  was  held  by  all  the  court,  upon  demurrer,  that,  if  one  erect 
a  house,  and  build  a  conduit  thereto,  in  another  part  of  his 
land,  and  convey  water  by  pipes  to  the  house,  and  afterwards 
sell  the  house  with  the  appurtenances,  excepting  the  land,  or 
sell  the  land  to  another,  reserving  to  himself  the  house,  the 
conduit  and  pipes  pass  with  the  house,  because  it  is  necessary 
and  quad  appendant  thereto ;  and  he  shall  have  liberty  by  law 
to  dig  in  the  land  for  amending  the  pipes,  or  making  them  new, 
as  the  case  may  require."  The  authority  of  this  case  has  never 
\>een  shaken,  but,  on  the  contrary,  it  has  been  referred  to  with 
approbation,  in  all  the  subsequent  cases  in  which  this  question 
has  been  involved. 

The  same  doctrine  was  laid  down  in  the  case  of  BMina  y. 
Barnes  (Hob.,  181).  It  was  there  held,  that  when  one  of  two 
adjoining  houses  was  originally  built  an  such  a  manner  that 
one  overhung  a  portion  of  the  other,  although  this  overhang- 
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ing  was  originally  wrongftil,  yet  if  both  houses  should  come 
afterwards  to  be  owned  by  one  individual,  and  he  should  sell 
them  to  different  persons  without  alteration,  the  purchaser  of 
the  overhanging  house  would  thereby  acquire  a  right  to  main- 
tain his  house  in  that  condition,  and  when  it  decayed  to  pull  it 
down  and  build  another  of  the  same  description.  But  the 
court  at  the  same  timtf  held,  that  although  the  overhanging 
was  at  first  rightful,  yet  if  one,  owning  both  houses  at  the  same 
time,  had  removed  the  overhanging  portion,  and  then  sold  to 
different  persons,  the  overhanging  could  never  be  renewed'; 
because  the  houses,  as  the  court  say,  "  must  be  taken  as  they 
were  at  the  time  of  the  conveyance."  The  whole  principle  is 
contained  in  the  few  words  here  quoted/ 

There  are  several  American  cases  holding  the  same  doctrine. 
The  first  to  which  I  shall  refer  is  that  of  New  Ipswich  Factory 
v.  Batcheldor  (8  N.  H.,  190).  A  tract  of  land  had  been  con 
veyed  by  metes  and  bounds,  having  upon  it  a  mill ;  and,  at 
the  time  of  the  conveyance,  there  was  a  raceway  to  conduct 
the  water  from  the  mill,  running  along  the  side  of  the  natural 
stream  beyond  the  bounds  of  the  land  granted  into  other  lands 
of  the  grantor,  and  then  discharging  the  water  into  the  natural 
stream.  The  court  held,  that  a  right  to  have  the  water  flow 
off  uninterruptedly,  through  the  whole  extent  of  the  raceway, 
passed  as  appurtenant  to  the  mill  It  has  been  suggested  that 
the  decision  in  this  case  was  produced  by  the  peculiar  phrase- 
ology of  the  deed,  which  mentioned  "  water  privileges  and  all 
other  privileges  annexed  to  or  belonging  to  s^id  premises;" 
but  no  stress  is  laid  ftpon  this  language  by  the  court  in  deciding 
the  case.  On  the  contrary,  it  is  put  expressly  upon  the  prin- 
ciple of  the  case  of  Nicholas  v.  Chamberlain.  The  Chief  Jus- 
tice quotes  that  case  at  length,  and  then  says :  "  The  rule  here 
laid  down  seems  to  be  founded  in  sound  reason  and  good  sense, 
and  to  apply,  in  all  its  force,  to  the  case  now  before  us." 

Another  case,  equally  in  point,  is  that  of  United  States  v. 
Appkton  (1  Sumner,  492).  A  block  of  buildings  was  erected 
in  Boston,  in  1808,  consisting  of  a  central  building  and  two 
wings,  with  a  piazza  in  front  of  the  central  building,  and  side 
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doors  in  the  wings,  which  opened  on  and  swung  over  the 
piazza,  the  upper  parts  of  which  were  used  as  windows.  The 
wings  were  conveyed  in  1811  to  different  parties,  without 
mentioning  the  side  doors,  and  in  1816  the  central  building 
was  sold  to  the  United  States.  It  was  held  that  the  use  of  the 
side  doors  and  windows  passed  as  appurtenances,  without  any 
reference  to  the  length  of  time  during  which  they  had  been 
used.  In  this  case,  also,  the  case  of  Nicholas  v.  Chamberlain 
(supra)  was  referred  to  and  relied  upon  by  Judge  Stobt.  The 
same  judge  has  also  fully  recognised  the  doctrine,  in  the  pre- 
vious  case  of  Hazard  v.  Robinson  (3  Mason,  272). 

I  shall  not  cite  that  large  class  of  cases  in  which  various 
privileges  and  easements  have  been  held  to  pass  as  appurte- 
nances, where  the  conveyance  uses  some  comprehensive  word, 
such  as  manor,  messuage,  farm,  mill,  and  the  like,  as  descrip- 
tive of  the  whole  subject  of  the  grant,  because  those  cases  are 
explained  upon  the  ground  that  all  the  privileges  in  use,  as 
parts  of  the  thing  conveyed,  are  virtually  included  in  the  gene- 
ral designation  of  the  thing  as  a  whole.  This  criticism,  how- 
ever, has  no  application  to  the  cases  already  cited,  nor  to  that 
to  which  I  will  next  refer,  namely,  Thayer  v.  Payne  (2  Cush., 
827).  The  plaintiff  and  defendant  were  the  owners  and  occu- 
pants of  adjoining  lots  of  land,  the  defendant  having  derived 
his  title  from  the  plaintiff.  At  the  time  of  the  conveyance  from 
the  plaintiff  to  the  defendant,  there  was  a  drain  from  the  defend- 
ant's cellar  leading  through  the  plaintiff's  premises  to  an  outlet 
beyond.  This  drain  was  not  mentioned  in  the  deed.  The 
drain  being  out  of  repair,  the  defendant  entered  upon  the  pre- 
mises of  the  plaintiff  for  the  purpose  of  opening  it;  and  for 
this  entry  the  action  was  brought  It  was  held  that  the  defend- 
ant had  a  right  to  maintain  the  drain,  and  to  enter  upon  the 
plaintiff's  premises  for  the  purpose  of  repairing  it>  notwith- 
standing the  deed  contained  the  following  clause:  "To  have 
and  to  hold  the  aforegranted  premises,  with  the  privileges  and 
appurtenances  thereto  belonging,  at  the  time  of  the  purchase 
thereof  by  the  said  Thayer  and  French ;"  and,  notwithstanding 
it  appeared  that  the  drain  had  no  existence  at  the  time  referred 
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to  in  this  clause,  it  haying  been  constructed  afterwards,  but 
before  the  conveyance  to  the  defendant  The  decision  was 
put  upon  the  ground  that,  as  the  plaintiff  owned  both  lots  at 
the  time  of  his  conveyance  to  the  defendant,  and  as  the  drain 
was  then  in  existence  and  use,  it  passed  as  an  appurtenance 
without  being  mentioned,  and  without  even  the  use  of  the  word 
appurtenances;  and,  hence,  it  <x>uld  not  be  affected  by  the 
clause  in  the  deed.  It  is  hardly  possible  to  conceive  of  a 
stronger  case  than  this,  for  the  support  of  the  principles  here 
advanced. 

There  are  one  or  two  other  classes  of  cases,  which,  by  the 
distinctions  tbey  involve,  present  the  principles  upon  which 
this  case  depends  in  so  clear  a  light,  that  it  may  be  well  to 
advert  to  them.  One  of  these  classes  comprises  those  cases 
which  relate  to  the  obstruction  of  windows.  It  is  well  settled, 
that,  as  a  general  rule,  if  the  owner  of  a  building  has  windows 
overlooking  an  adjoining  lot,  the  owner  of  the  latter  may  build 
directly  in  front  of  the  windows  so  as  entirely  to  obstruct  their 
light,  unless  they  are  shown  to  be  ancient  If,  however,  both 
proprietors  obtained  their  title  from  a  common  source,  the  same 
grantor  having  conveyed  the  tenement  with  the  windows  to 
one,  and  the  ground  overlooked  to  another,  the  windows  can- 
not be  obstructed;  and  the  reason  is,  that  the  relative  qualities 
of  the  two  tenements  must  be  considered  as  fixed  at  the  time 
of  their  severance,  each  retains,  as  between  it  and  the  other, 
the  properties  then  visibly  attached  to  it,  and  neither  party  has 
a  right  afterwards  to  change  them.  These  principles  are  dis- 
tinctly stated  in  a  very  early  case,  viz.,  Cox  v.  Matthews  (Ven- 
tris,  237),  which  was  an  action  for  stopping  lights.  Lord  Hals 
laid  down  the  rule  in  this  case  as  follows :  "  That  if  a  man 
builds  a  house  upon  his  own  ground,  he  that  hath  the  contigu- 
ous ground  may  build  upon  it  also,  though  he  doth  thereby 
stop  the  lights  of  the  other  house ;  for,  cujus  est  solum,  ejus  es 
usque  ad  ccelwm;  and  this  holds,  unless  there  be  a  custom  to  the 
contrary,  as  in  London.  But  in  an  action  for  stopping  of  his 
light,  a  man  need  not  declare  of  an  ancient  house ;  for  if  a  man 
should  build  an  house  on  his  own  ground,  and  then  grant  the 
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house  to  A,  and  grant  certain  land  adjoining  to  B,  B  could  not 
build  to  the  stopping  of  its  lights  in  that  case." 

The  first  portion  of  the  rule  here  laid  down,  although  well 
established  in  England,  has  not  been  adopted  in  this  State ;  but, 
on  the  contrary,  was  expressly  rejected,  in  the  case  of  Parker 
v.  Foote  (19  Wend.,  809),  for  the  reasons  there  given.  This 
decision,  however,  has  no  bearing  upon  the  doctrine,  that,  if  a 
man  builds  a  house,  at  the  same  time  owning  both  the  site  of 
the  house  and  the  adjoining  land,  and  then  sells  the  house, 
neither  he  nor  his  grantees  can  afterwards  build  upon  the  vacant 
ground  so  as  to  obstruct  the  windows  of  the  house. 

I  will  refer  to  one  or  two  of  the  cases  on  this  latter  branch 
of  the  rule,  laid  down  by  Lord  Half,  in  Cox  v.  Matthews,  for 
the  purpose  of  showing  that  the  principle  upon  which  they 
rest  is  identical  with  that  involved  in  the.  present  case. 
.  Palmer  v.'  Fletcher  (1  Lev.,  122,  1  Sid.,  167,  S.  C),  was  an 
action  for  stopping  lights.  It  appeared  that  the  owner  of  land 
erected  a  house  upon  it,  and,  after  selling  the  house  to  one,  sold 
the  vacant  ground  to  another,  who  obstructed  the  windows  of 
the  house.  The  court  held  that  neither  the  builder  of  the 
house  himself  nor  any  one  claiming  under  him,  had  a  right  to 
build  upon  the  vacant  ground  so  as  to  interfere  with  the  exist- 
ing windows,  giving,  as  a  reason,  that  the  grantor  of  fhe  house 
could  not  derogate  from  his  own  grant  Kelyngk,  J.,  how- 
ever, said,  that  if  the  vacant  ground  had  been  sold  first,  and 
the  house  afterwards,  the  purchaser  of  the  ground  might  then 
have  stopped  the  lights ;  but  Twisden,  J.,  denied  this,  saying 
that,  "  whether  the  land  be  sold  first  or  afterwards,  the  vendor 
of  the  land  cannot  stop  the  lights  of  the  house,  in  the  hands 
of  the  vendor  or  his  assignees;  and  cites  a  case  to  be  so  ad- 
judged." 

If  we  consider  the  reason  of  the  rule,  we  shall  see  at  once 
that,  in  this  conflict  of  opinion,  Mr.  Justice  Twisdsk  was 
clearly  right  The  principle  is  that  so  concisely  stated  in  Bob- 
bins v.  Barnes  (supra),  that,  upon  the  severance  of  two  tene- 
ments belonging  to  the  same  owner,  by  the  conveyance  of  one 
or  both,  they  must  be  taken  as  they  were  at  the  time  of  the 
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conveyance.  If,  therefore,  the  owner  retains  the  tenement 
benefited,  and  sells  that  upon  which  the  burden  has  been  im- 
posed, the  purchaser  takes  the  latter  with  the  burden  or  servi- 
tude annexed.  The  time  during  which  the  lights  have  been 
enjoyed,  has  nothing  to  do  with  the  rule  in  these  cases. 
Whether  they  have  existed  for  twenty  years,  or  for  a  single 
day,  they  are  equally  protected.  The  doctrine  has  been  adhered 
to  in  all  the  later  English  cases.  {Riviere  v.  Bower,  By.  &  Mo., 
24;  Compton  v.  Richards,  1  Price,  27 ;  Ooutts  v.  Graham,  1  Mo. 
&  Mai.,  396.) 

I  will  refer,  upon  this  point,  to  but  a  single  American  case, 
viz^  /Story  v.  Odin  (12  Mass.,  157).  This  was  an  action  for 
stopping  lights  not  alleged  to  be  ancient  The  essential  facts 
of  the  case,  and  the  point  of  the  decision,  are  very  clearly 
stated  in  the  following  extract  from  the  opinion  of  Jackson,  J.: 
"The  town  of  Boston,  in  the  year  1795,  owned  the  two  pieces 
of  land  now  owned  by  the  plaintiff  and  defendant  They  then 
•old  to  the  plaintiff  the  piece  now  owned  by  him.  This  piece 
then  had  upon  it  a  building,  like  that  afterwards  erected  by 
the  plaintiff  upon  the  same  foundations,  and  with  doors  and 
windows  corresponding  to  those  in  the  new  building.  This 
grant  being  without  any  exception,  or  any  reservation  of  a  right  to 
build  upon  the  adjoining  ground,  or  to  sty  the  lights  in  the  building 
which  they  sold,  it  is  clear  that  the  grantors  themselves  could 
not  afterwards  lawfully  stop  those  lights,  and  thus  defeat  orim 
pair  their  own  grant  As  they  could  not  do  this  themselves,  so 
neither  could  they  convey  a  right  to  do  it  to  a  stranger.  No  lapse 
of  time  was  necessary  to  confirm  this  right  to  the  plaintiff." 

This  case  is  important,  because  it  expressly  shows  that  the 
oourt  considered  the  question,  whether  it  is  incumbent  upon 
the  purchaser  to  secure,  by  covenant,  existing  benefits  not  natu- 
rally belonging  to  the  tenement  purchased,  but  previously  con- 
ferred upon  it  at  the  expense  of  other  lands  of  the  grantor ;  or 
whether  the  grantor  must  himself  guard  against  transferring 
the  right  to  such  benefits.  The  conclusion,  as  we  have  seen, 
was,  that  such  benefits  remain  attached  to  the  tenement  con- 
veyed, unless  the  right  to  subvert  them  is  expressly  reserved. 
Smith.— Vol.  VIL  65 
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There  is  still  another  class  of  cases  which  illustrate  and  sup- 
port the  same  doctrine.  If  a  man  has  a  house  standing  directly 
upon  the  line  of  his  lot,  he  has,,  in  general,  no  remedy  against 
the  owner  of  the  adjoining  ground,  who,  by  excavating  upon 
his  own  land,  has  weakened  the  foundation  of  the  house  so  as 
to  cause  it  to  fall.  So,  also,  if  the  house  is  partially  supported 
by  a  building  upon  the  adjoining  lot,  the  owner  of  the  latter 
building  may  pull  it  down,  although,  in  consequence  of  its 
removal,  the  house  should  fall.  I£  however,  the  bouse  and 
the  adjoining  premises  have  both  belonged  to  the  same  indi- 
vidual at  any  time  subsequent  to  the  building  of  the  house, 
the  owner  of  the  house  would,  upon  the  severance  of  the  two 
tenements,  have  acquired  a  right  to  all  the  support  at  that  tiflle 
afforded  by  the  adjoining  premises.  The  cases  on  this  subject 
are  numerous,  but  I  will  refer  to  two  only. 

Peyton  v.  The  Mayor,  <fcc.,  of  London  (9  Barn.  &  Cres.,  725), 
was  an  action  on  the  case  to  recover  damages  for  pulling  down 
an  adjoining  house,  in  consequence  of  which  the  plaintiff's 
house  was  impaired  and  partly  fell.  It  was  held,  that,  as  the 
plaintiff  had  not  alleged  or  proved  any  right  to  have  his  house 
supported  by  the  defendant's,  he  was  bound  to  protect  himself 
by  shoring.  It  was,  however,  impliedly  conceded,  that,  if  the 
houses  had  been  built  or  owned  by  the  same  person,  and  after- 
wards passed  into  different  hands,  such  a  right  would  have 
existed.  Lord  Tentbbden,  in  giving  hia  reasons  for  the  de- 
cision, says:  "It  did  not  appear  whether  the  two  houses  had 
been  erected  at  the  same  time,  or  at  different  times:  from  their 
construction,  it  seems  likely  that  they  wete  built  at  or  about 
the  same  time.  The  freehold  was  then  in  different  hands :  and 
as  the  governors  of  the  hospital  (the  defendants)  are  not  likely 
to  have  bought  or  sold  in  modern  times,  it  is  probable  that  the 
freehold  was  also  in  different  hands  when  the  houses  were  built" 
This  seems  plainly  to  imply,  that,  if  the  houses  had  been  in 
the  same  hands  when  built,  an  easement,  or  right  to  support, 
would  have  existed. 

Chancellor  Walworth,  in  the  case  of  Lasala  v.  HcXbrook 
(4  Paige,  169),  adverts  to  the  same  distinction.    The  object  of 
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the  action  there  was  to  obtain  an  injunction,  restraining  the 
defendants  from  excavating  upon  their  own  lot  in  Ann  street, 
in  the  city  of  New  York,  so  as  to  endanger  the  walls  of  a 
church  standing  upon  the  adjoining  lot  The  object  of  the 
defendants,  in  excavating,  was  to  erect  a  building  upon  their 
lot.  It  was  held,  that,  if  a  person,  in  excavating  for  the  im- 
provement of  his  own  lot,  digs  so  near  the  foundation  of  a 
house  on  an  adjoining  lot  as  to  cause  it  to  settle  or  fall,  he  will 
not  be  liable  for  the  injury  if  he  has  exercised  ordinary  care  and 
skill  in  making  the  excavation.  But  the  Chancellor  said: "  There 
is  another  class  of  cases,  however,  where  the  owner  of  the 
building  on  the  adjacent  lot  is  entitled  to  full  protection  against 
the  consequences  of  any  new  excavation,  or  alteration  of  the 
premises  intended  to  be  improved,  by  which  he  may  be  in  any 
way  prejudiced.  These  are  ancient  buildings,  or  those  which 
have  been  erected  upon  ancient  foundations,  and  which,  by 
prescription,  are  entitled  to  the  special  privilege  of  being  ex- 
empted from  the  consequences  of  the  spirit  of  reform  operating 
upon  the  owners  of  the  adjoining  lots ;  and  also  those  which  have 
been  granted  in  their  present  situation  by  the  owners  of  such  adjacent 
lots,  or  by  those  under  whom  they  fiave  derived  their  title.19  It  will  be 
seen,  therefore,  that  there  is  an  entire  concurrence  in  principle 
among  all  the  various  classes  of  cases  to  which  I  have  referred. 

There  is  one  other  distinction,  having  a  direct  bearing  upon 
this  question,  not  yet  adverted  to.  It  is  not  every  species 
of  easement  which  passes  as  a  matter  of  course  by  the  convey- 
ance of  one  of  two  tenements,  or  part  of  a  single  tenement,  by 
the  owner  of  both  or  the  whole.  Easements,  or  servitudes,  are 
divided  by  the  civil  code  of  France  into  continuous  and  discon- 
tinuous. ,  Continuous  are  defined  to  be  those,  of  which  thq 
enjoyment  is,  or  may  be,  continual,  without  the  necessity  of 
any  actual  interference  by  man ;  as  a  water-spout,  or  right  to 
light  or  air.  Discontinuous  are  those,  the  enjoyment  of  which 
can  be  had  only  by  the  interference  of  man ;  as  rights  of  way, 
or  a  right  to  draw  water. 

Servitudes  are  also  divided,  by  the  same  code,  into  "  app^ 
rent"  and  "  non-apparent "    The  analogy  between  the  common 
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law  and  ths  French  code,  in  this  respect,  would  seem  to  indi- 
cate, as  suggested  by  Messrs.  Gale  &  Whately,  a  common 
origin.  The  substance  of  those  divisions  may  be  distinctly 
traced  in  the  common  law  cases ;  and  it  will  be  found,  that 
those  easements  which,  according  to  this  classification,  are 
termed  discontinuous,  pass  upon  a  severance  of  tenements  by 
the  owner  only  when  they  are  absolutely  necessary  to  the 
enjoyment  of  the  property  conveyed.  Gale  &  Whately,  after 
stating  the  grounds  upon  which  easements  are  held  to  pass  in 
such  cases,  says:  "This  reasoning  applies  to  those  easements 
only  which  are  attended  by  some  alteration  which  is,  in  its 
nature,  obvious  and  permanent ;  or,  in  technical  language,  to 
those  easements  only  which  are  apparent  and  continuous; 
understanding,  by  apparent  signs,  not  those  which  must  neces- 
sarily be  seen,  but  those  which  may  be  seen  or  known,  on  a 
careful  inspection  by  a  person  ordinarily  conversant  with  the 
subject"  (Gale  &  Whately  on  Easements,  p.  40.) 

This  distinction  may  serve  to  explain  a  few  of  the  cases, 
particularly  in  Massachusetts,  which  might  otherwise  seem  to 
be  in  conflict  with  the  numerous  cases  which  have  been  cited. 
In  the  present  case,  the  servitude  was  not  only  permanent,  but 
perfectly  obvious  and  apparent,  at  the  time  of  the  conveyance 
to  the  plaintiff,  and  must,  therefore,  according  to  all  the  autho- 
rities, have  passed  by  the  deed 

The  judgment  should,  therefore,  be  reversed,  and  there 
should  be  a  new  trial,  with  costs  to  abide  the  event 

All  the  judges  concurring, 

Judgment  reversed,  and  new  trial  ordered. 
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The  People  v.  Bowen  et  al 

The  power  of  the  Governor  to  approve  and  sign  a  bill  presented  to  him 
within  ten  days  previous  to  the  adjournment  of  the  legislature  does  not 
cease  with  the  adjournment 

A  special  act  for  the  incorporation  of  a  gas-light  company  in  the  city  of 
New  York  is  not  unconstitutional  by  reason  of  the  existence  of  a  general 
law  (ch.  37  of  1848),  for  the  organization  of  such  companies  in  any  city, 
village  or  town.  Whether  a  special  act  is  necessary  or  not  rests  wholly 
in  the  legislative  discretion. 

Appeal  from  the  Supreme  Court  Action  in  the  nature 
of  quo  warranto  against  the  defendants  for  assuming  to  be,  and 
acting  as,  a  corporation,  without  authority  of  law.  The  com- 
plaint alleged  that  the  defendants  claimed  to  exercise  the  fran* 
chise  under  the  "  act  to  incorporate  the  Metropolitan  Gas-Light 
Company  of  the  city  of  New  York."  It  averred  that  the  act 
never  was  a  law,  because  the  bill,  having  passed  the  Assembly 
April  5, 1865,  and  the  Senate  on  the  18th  April,  1855,  was 
not  signed  or  approved  by  the  Governor  until  April  17, 1865— 
the  legislature  having  adjourned  April  14, 1855,  and  never 
having  again  convened  during  that  year.  The  defendants 
demurred.  The  defendants  had  judgment  at  special  term,  sus- 
taining the  demurrer.  On  appeal,  this  judgment  was  reversed 
at  general  term  in  the  first  district,  and  the  defendants  appealed 
to  this  court 

Upon  the  argument  in  the  Supreme  Court,  and  in  the 
printed  points  of  the  counsel  here,  it  was  urged  that  the  act, 
if  unobjectionable  as  to  the  manner  of  its  passage,  was  void 
upon  the  ground,  among  others,  that  the  Constitution  specifi- 
cally prohibits  the  creation  of  corporations  by  special  act,  except 
in  <$ses  where,  in  the  judgment  of  the  legislature,  the  object 
cannot  be  attained  under  general  laws:  the  general  act  (ch.  37 
of  1848)  provides  for  the  incorporation  of  gas-light  companies 
in  any  city,  village  or  town  of  the  State,  and  is  to  be  received 


518  CASES  IN  THE  COURT  OF  APPEALS. 

The  People  v.  Bowen. 

as  an  expression  of  the  judgment  of  the  legislature  that  such 
general  act  is  adequate  for  the  purpose. 

John  Slosson  and  Alexander  S.  Johnson,  for  the  appellants. 

William  M.  Evarts,  for  the  respondents. 

Denio,  J.,  delivered  the  opinion  of  the  court: 

The  provision  of  the  Constitution  under  consideration  seems 
to  me  naturally  to  refer  to  two  classes  of  cases,  namely,  to  bills 
in  respect  to  which  the  two  houses  of  the  legislature  and  the 
Governor  shall  agree  in  sentiment ;  and,  secondly,  to  those  in 
which  they  shall  differ.  In  respect  to  the  former  class,  the 
provision  is  extremely  brief  After  declaring  that  "  every  bill 
which  shall  have  passed  the  Senate  and  Assembly  shall,  before 
it  becomes  a  law,  be  presented  to  the  Governor,"  it  adds,  "if 
he  approves,  he  shall  sign  it;"  and  this  is  all  which  is  said 
respecting  bills  where  there  shall  be  a  concurrence  on  the  part 
of  the  Governor  with  the  houses.  The  remainder  of  the  sec- 
tion is  devoted  exclusively  to  the  consideration  of  cases  in  which 
the  Governor  shall  not  approve  of  bills  which  have  been  pre- 
sented to  him  on  the  part  of  the  houses ;  and  the  subject  of 
those,  in  respect  to  which  there  has  been  no  difference  of  opinion, 
is  not  again  adverted  to. 

Specific  directions  are  given  for  the  purpose  of  bringing 
about  a  reconsideration,  by  the  Senate  and  Assembly,  of  bills 
to  which  the  Governor  shall  have  objected ;  and  a  new  scrutiny 
is  required  to  be  had,  under  which  such  bills  are  to  become 
laws,  notwithstanding  the  Governor's  objections,  provided  two- 
thirds  of  all  the  members  present  in  each  house  shall  so  deter- 
mine. The  case  was  then  to  be  provided  for  where  the  Gov- 
ernor should  neglect  or  refuse  to  act  upon  a  bill.  Such  neglect 
is  not  to  be  permitted  to  thwart  the  will  of  the  legislature ; 
and  the  remainder  of  the  section  is  occupied  with  a  provision 
to  meet  that  case.  It  is  as  follows :  "  If  any  bill  shall  not  be 
returned  by  the  Governor  in  ten  days  (Sundays  excepted)  after 
it  shall  have  been  presented  to  him,  the  same  shall  be  a  law  in 
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like  manner  as  if  he  had  signed  it,  unless  the  legislature,  by 
their  adjournment,  prevent  its  return,  in  which  case  it  shall  not 
be  a  law."  (Art  IV,  §  9.)  It  is  plain  that  this  relates  exclu- 
sively to  bills  which  the  Governor  has  neglected  to  approve 
and  sign.  It  is  such  bills,  and  not  those  which  he  has  approved 
and  signed,  which  are  not  to  become  laws  on  account  of  a  pre- 
mature adjournment  of  the  legislature.  The  provision  does 
not  qualify  the  mandate  contained  in  the  earlier  part  of  the 
section,  by  which  it  is  enjoined  upon  the  Governor,  that,  if  he 
approves  of  a  bill,  he  shall  sign  it.  I  am,  therefore,  of  opinion 
that  there  is  nothing  in  the  language  of  the  Constitution  for* 
bidding  the  approving  and  signing  of  a  bill  by  the  Governor 
after  the  session  of  the  legislature  shall  have  terminated  by  an 
adjournment  If  he  cannot  legally  do  so,  it  is  on  account  of 
some  implication  arising  out  of  the  nature  of  the  subject  or 
of  the  act  to  be  performed,  or  the  general  arrangements  of  the 
Constitution. 

The  leading  idea  of  the  Constitution  is,  that  a  concurrence 
of  the  legislative  and  executive  branches  shall  always  be  suffi- 
cient to  enact  a  statute,  and  that,  in  certain  cases,  the  two 
houses  alone  shall  be  sufficient ;  but  this  is  only  where  the 
objection  of  the  executive  branch  shall  have  been  considered 
and  overruled  by  an  extraordinary  majority  in  the  houses,  and 
again  where  the  Governor  neglects  his  duty  by  withholding  his 
opinion. 

It  is  argued  that,  upon  the  construction  which  I  have  sug» 
gested,  no  time  whatever  is  fixed  within  which  bills  are,  in  such 
cases,  to  be  signed,  and  that,  if  it  can  be  done  after  the  adjourn- 
ment, it  may  be  done  at  any  indefinite  period  thereafter;  and 
that  the  inconvenience  would  arise,  that  it  might  remain  a 
long  time  uncertain  whether  a  measure  which  has  received  the 
assent  of  both  branches  of  the  legislature  should  eventually  be 
a  law  or  not  This  consequence  will  certainly  follow,  unless 
there  is  an  implication  arising  out  of  the  fixing  of  a  period  of 
ten  days  for  the  consideration  of  bills  presented  to  the  Gov* 
ernor  while  the  legislature  remain  in  actual  session.  It  is  plain 
that  the  authors  of  the  Constitution  considered  that  period 
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sufficiently  long  for  the  performance  of  that  duty ;  and  I  think 
he  would  not  be  justified  in  acting  upon  a  bill  after  his  ten 
days  had  elapsed,  whether  the  session  continued  or  not  But, 
if  this  were  otherwise,  it  would  not  afford  a  reason  for  adding 
to  the  Constitution,  by  a  judicial  determination,  a  qualification 
of  the  power  of  the  Governor  to  approve  bills  which  is  not 
contained  in  the  instrument  The  Constitution  does  not  often 
prescribe  detailed  provisions  for  the  regulation  of  the  depart- 
ments of  the  Government  A  general  power  is  usually  con- 
ferred, and  it  is  then  left  to  the  legislature  to  provide  by  law 
as  to  the  time  and  manner  of  its  performance.  But  if  we 
concede  that  the  limitation  of  ten  days  does  not  apply,  and 
that  a  limitation  cannot  be  fixed  by  law,  I  am  of  opinion  that 
the  concession  would  not  authorize  a  determination  against  the 
existence  of  the  right  to  approve  bills  after  the  adjournment 
It  would  plainly  be  the  duty  of  the  Governor  to  act  upon  such 
bills  as  had  been  left  in  his  hands  on  the  adjournment,  at  the 
earliest  practicable  time  thereafter.  The  nature  of  the  duty, 
and  the  inconveniences  of  delay,  would  sufficiently  inculcate 
the  obligation  of  diligence  in  that  respect  The  Governor,  it 
it  is  true,  may,  by  neglecting  his  duty,  betray  the  trust  com* 
mitted  to  him ;  and  so,  in  a  variety  of  ways,  he  may,  by  official 
dereliction,  endanger  the  very  existence  of  the  Government 

It  has  been  urged,  by  the  counsel  for  the  people,  that  the 
power  vested  in  the  Governor  is  not  to  be  looked  upon  in  the 
light  of  a  participation  on  his  part  in  the  law-making  power, 
but  rather  as  an  authority  of  an  executive  character,  to  require, 
under  certain  circumstances,  a  reconsideration  by  the  legisla- 
ture, of  .measures  already  adopted  by  it,  and  a  larger  proportion 
of  concurring  voices  to  be  given  in  order  to  confirm  what  has 
been  done.  This  being  taken  to  be  the  nature  of  the  power, 
it  is  further  urged  that  it  cannot  be  applied  to  bills  left  in  the 
Governor's  hands  at  the  period  of  adjournment,  although  the 
ten  days  allowed  for  consideration  had  not  expired ;  because,  as 
it  would  then  be  impossible  for  him  to  require  a  reconsidera- 
tion, and  as  that  is  the  only  function,  according  to  the  argument, 
confided  to  him,  it  having  become  incapable  of  performance  in 
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respect  to  such  bills,  he  has  no  duty  to  perform  concerning 
them.  In  confirmation  of  this  view,  the  1st  section  of  the 
Sd  article  is  referred  to,  which  purports  to  vest  the  legisla- 
tive power  of  the  State  in  the  Senate  and  Assembly ;  whence 
it  is  argued  that  no  portion  of  such  power  can  reside  elsewhere. 
The  question  as  to  the  nature  of  the  Governor's  agency  raises, 
I  think,  rather  a  dispute  about  terms,  than  one  concerning  the 
substance  of  things.  Whatever  the  authority,  touching  the 
enactment  of  laws,  with  which  the  Governor  is  clothed,  shall 
be  called,  it  is  of  the  same  general  nature  with  that  which  is 
exercised  by  the  members  of  the  two  houses.  He  is  to  con- 
sider as  to  the  constitutionality,  justice  and  public  expediency 
of  such  legislative  measures  as  shall  have  been  agreed  upon  by 
the  two  houses,  by  the  ordinary  majorities,  and  be  presented  to 
him ;  and  he  is  to  accord  or  withhold  his  approbation,  accord- 
ing to  the  result  of  his  deliberation.  This  is  plainly  the  func- 
tion of  a  legislator.  The  sovereign  of  England,  who  is  charged 
with  the  same  duty  in  respect  to  acts  of  Parliament,  is  con- 
sidered to  be  a  constituent  part  of  the  supreme  legislative 
power.  (1  Bl.  Com.,  261.)  It  is  true  that  his  determination  to 
disapprove  a  bill  deprives  it  of  any  effect;  while  one  disal- 
lowed by  the  Governor  .may  yet  be  established  by  an  extraordi- 
nary concurrence  of  votes  in  the  houses.  Thus,  though  the 
action  of  the  executive  is  less  potential  here  than  in  England, 
the  quality  of  the  act,  namely,  deliberating  and  determining 
upon  the  propriety  of  laws  proposed  to  be  enacted,  is  precisely 
the  same.  Besides  making  his  determination,  the  Governor 
is  required,  in  case  it  is  unfavorable  to  the  law,  to  submit  his 
objections  to  the  legislature,  which  is  to  examine  them,  and 
again  pass  upon  them  in  the  light  of  the  discussion  which  they 
have  thus  undergone.  To  my  mind,  it  is  clear  that  this  involves 
a  participation  on  the  part  of  the  Governor,  with  the  two  houses 
of  the  legislature,  in  the  enactment  of  laws.  It  would  not  be 
correct  language  to  say,  that  he  forms  a  branch  of  the  legisla- 
ture, for  the  Constitution  has  limited  that  designation  to  the 
Senate  and  Assembly ;  but  it  would  be  equally  incorrect  to 
affirm,  that  the  sanction  which  he  is  required  to  give  to  oz 
Smith.— Vol,  VIL  66 
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withhold  from  bills  before  they  can  become  operative  does  not 
render  him  a  participator  in  the  function  of  making  laws.  The 
47th  number  of  a  The  Federalist,"  written  by  Mr.  Madison, 
treats  of  the  separation  of  the  great  departments  of  the  Govern- 
ment ;  and  it  is  there  shown  that  the  concurrence  of  the  execu- 
tive magistrate  with  the  proper  legislature  in  the  enactment 
of  laws,  as  arranged  in  the  Constitution  of  the  United  States, 
is  not,  in  spirit,  a  violation  of  the  principle,  so  strongly  insisted 
upon  by  Montesquieu  and  other  writers  upon  constitutional 
government,  that  constitutional  liberty  cannot  exist  where  the 
legislative  and  executive  powers  are  united  in  the  same  person. 
Mr.  Madison  considers  the  qualified  veto  accorded  to  the 
President  as  effecting  a  partial  distribution  of  the  legislative 
authority  between  him  and  the  Congress ;  but  argues  that  it  is 
not  objectionable,  because  neither  authority  can,  in  any  case, 
exercise  the  whole  power  of  the  other.  He  shows,  also,  that 
in  certain  States,  in  the  Constitutions  of  which  the  principle 
of  Montesquieu  is  laid  down,  in  terms,  with  great  positive- 
ness,  there  is  an  intermingling  of  the  legislative  and  executive 
departments  in  the  actual  arrangement  of  the  details  of  Gov- 
ernment Our  own  Constitution  furnishes  another  example; 
for  though  it  is  declared  that  the  whole  legislative  authority 
shall  be  vested  in  the  Senate  and  Assembly,  still  no  law  can  be 
enacted  which  has  not  been  submitted  to  the  judgment  of  the 
Governor.  His  agency  cannot,  therefore,  be  considered  as 
merely  a  power  to  refer  back  bills  for  further  consideration  by 
the  legislature.  His  approval  is  regarded  as  generally  essen- 
tial to  the  enactment  of  laws,  though  his  disapproval  is  not 
necessarily  fatal  to  them,  but  may  be  overcome,  where  the 
legislature,  upon  a  consideration  of  his  objections,  shall  re-pass 
them  by  an  extraordinary  majority. 

I  am,  therefore,  of  opinion  that  it  is  not  a  just  construction 
of  the  power  entrusted  to  the  Governor  to  consider  it  as  merely 
an  authority  to  require  a  further  consideration  of  bills  which 
he  shall  disapprove.  In  one  respect,  the  effect  of  the  Gover- 
nor's determination  is  different  when  the  legislature  is  in  session 
and  when  it  is  not    In  the  latter  case,  if  he  approves,  the 
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concurrence  of  the  whole  law-making  power  is  secured ;  pre- 
cisely as  though  the  legislature  was  in  session.  The  bill  has 
received  the  concurrence  of»  all  the  functionaries  which  the 
Constitution  requires  should  unite  in  enacting  a  perfect  law. 
He  cannot  state  objections,  for  theTe  is  no  public  body  in  exist- 
ence to  whom  they  can  be  submitted.  If  he  neglects  to  act, 
which  he  will  of  course  do  if  the  bill  js  disapproved  of  by  him, 
it  falls  to  the  ground  by  the  express  provisions  of  the  Consti- 
tution ;  for  the  grounds  of  his  disapproval  cannot  be  passed 
upon  by  the  legislature.  But  if  the  proposed  law  meets  with  his 
approval,  there  is  no  reason  why  the  public  will,  expressed  by 
all  the  official  bodies  and  persons  with  whom  the  Constitution 
has  intrusted  the  province  of  making  laws,  should  fail  of  effect 

It  has  been  argued,  that,  as  the  Governor  cannot,  in  the 
recess  of  the  legislature,  compel  the  reconsideration  of  bills 
to  which  he  is  unwilling  to  yield  his  consent,  he  might  be 
induced  to  approve  those  which  are,  in  some  respects,  objec- 
tionable, but  which  contain  other  provisions  important  to  the 
public  welfare.,  This  argument  is  not  without  force;  but  I 
think  it  should  be  assumed  that  he  would  never  interpose  a 
veto  to  a  bill  which  he  did  not  conscientiously  believe  ought 
not  to  become  a  law,  and  that  he  would  never  approve  one  to 
which  such  objectiops,  in  his  opinion,  existed.  Should  a  bill 
of  the  character  suggested  be  left  in  his  hands  at  the  adjourn- 
ment, the  remedy  for  the  public  inconvenience,  which  might  be 
occasioned  by  the  failure  to  enact  the  sound  parts,  would  be 
found  in  the  power  to  again  call  the  legislature  together  which 
is  vested  in  him  for  Jthis  and  the  like  occasions. 

Some  other  reasons,  of  less  cogency  than  those  which  have 
been  mentioned,  were  urged  on  the  argument  They  have 
received  the  attentive  consideration  of  the  judges;  but  we  are 
of  opinion,  upon  the  whole  case,  that  the  act  under  considera- 
tion is  not  void  on  account  of  its  having  received  the  executive 
approval  after  the  legislature  had  adjourned. 

The  other  objections  to  the  act  were,  we  think,  properly 
disposed  of  by  the  Supreme  Court  The  judgment  appealed 
from  should  be  affirmed. 
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Clerks,  J.  The  principal  and  most  interesting  question  pre- 
sented in  this  case,  is,  whether  the  Governor  of  this  State  has  the 
constitutional  po^er  to  approve  aad  sign  bills  after  the  adjourn* 
ment  of  the  legislature.  It  is  contended,  by  the  counsel  for 
the  respondents,  that  the  whole  legislative  power  of  the  State 
being  vested  in  a  Senate  and  in  an  Assembly,  upon  their 
adjournment  no  power  existed  in  any  other  department  of  the 
government  to  make  the  bill  in  question  a  law.  He  endeavors 
to  maintain  this  position  upon  the  ground,  that  such  a  power 
would  be  an  absolute  power  of  determining  whether  a  bill 
should  become  a  law ;  which  would  be  an  exercise  of  legislative 
functions,  not  granted  to  the  Governor  by  the  Constitution, 

It  is.  confidently  asserted,  by  the  counsel  of  the  respondent, 
chat  the  Governor  possesses  no  legislative  functions,  and  be, 
consequently,  maintains  that  as  the  power  of  signing  bills  after 
the  adjournment  of  the  Senate  and  Assembly,  would  amount 
to  an  exercise  of  legislation,  the  exercise  of  such  a  power  is 
unconstitutional  and  void. 

The  9th  section,  of  article  4th,  of  the  Constitution  of 
this  State,  prescribes  a  general  outline  of  the  method  by  which 
laws  shall  be  enacted.  It  dictates  the  action  of  all  the  agencies, 
which  have  anything  to  do  with  legislation,  in  the  general  sense 
of  that  word.  The  bill  must  be  initiated  in  oije  of  the  two 
houses,  and  when  it  passes  both,  in  the  first  instance,  it  is  no 
more  a  law  than  when  it  passed  only  one.  It  is  still  necessary 
that  it  should  be  presented  to  the  Governor  for  his  approval  or 
disapproval.  By  his  approval,  he  gives  it  life;  then,  only,  it 
becomes  a  law.  By  his  disapproval,  it  remains  inert  and 
inoperative ;  and,  if  the  two  houses  should  deem  it  of  sufficient 
importance,  notwithstanding  the  non-concurrence  of  the  Gov- 
ernor, to  make  it  a  law,  a  new  and  somewhat  different  course  of 
action  becomes  necessary  on  their  part  The  house,  to  which 
the  Governor  has  returned  the  bill,  must  record  his  objections 
and  proceed  to  reconsider  it  If,  after  reconsideration,  two- 
thirds  of  the  members  present  shall  agree  to  pass  the  bill,  it 
must  be  sent,  together  with  the  objections,  to  the  other  house, 
by  which  it  must  likewise  be  reconsidered;  and,  if  approved 
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by  two-thirds  of  all  the  members  present,  it  becomes  a  law, 
notwithstanding  the  objections  of  the  Governor. 

Now,  to  say  that  this  right  of  the  two  houses  to  pass  a  bill, 
notwithstanding  the  objections  of  the  Governor,  divests  him, 
bs  a  branch  of  the  government,  of  any  legislative  functions,  or 
that  he  does  not  participate  in  the  legislative  power,  is  the 
affirmation  of  a  mere  verbal  distinction.  It  is  a  distinction 
without  a  difference.  That  he  has  an  agency  in  making,  though 
not  in  framing  laws :  that  his  action  in  enacting  them  is  in  many 
cases  necessary,  and,  without  that  action,  numerous  bills  prac- 
tically fail  to  become  laws,  cannot  be  disputed ;  and  it  is  of 
very  little  consequence,  indeed,  whether  we  call  his  action  a 
participation  in  the  legislative  power,  or  an  agency  in  enacting 
laws.  That  he  has  some  instrumentality,  and  a  very  important 
instrumentality  in  this  work,  is  evident  j  and  all  we  can  say,  is, 
that  while  he  cannot  make  laws  without  the  concurrence  of 
the  two  houses,  they  can,  under  certain  circumstances,  make 
laws  without  his  concurrence. 

His  power,  indeed,  in  degree,  is  not  as  great  as  that  of  the 
Sovereign  of  the  United  Kingdom  of  Great  Britain  and 
Ireland ;  it  is  not  an  absolute  veto,  but  a  right  of  disapproval, 
which,  at  all  events,  arrests,  and,  in  many  instances,  frustrates 
the  action  of  the  two  houses. 

It  is  conceded,  by  all  writers  on  English  constitutional  law, 
that  the  Sovereign  partakes  of  the  legislative  power.  But  his 
legislative  function  is  not,  any  more  than  that  of  the  Governor 
of  this  State,  of  the  deliberative  kind.  As  Wooddeson  says: 
44  it  consists  not  in  devising  expedients,  in  altering  or  amend* 
ing,  or  in  conditional  assent  or  dissent"  It  consists  merely  in 
the  power  of  rejecting,  and  not  in  resolving. 

For  nearly  two  centuries,  undoubtedly,  after  the  origination 
of  Parliaments  in  England,  the  Commons  used  the  style  of  very 
humble  petitioners,  their  petitions  frequently  beginning  with 
44  your  poor  oommons  beg  and  pray,"  and  concluding  with,  4t  for 
God's  sake  and  as  an  act  of  charity."  It  was,  at  length,  how- 
ever, discovered  that  this  gave,  in  feet,  the  whole  power  of 
legislation  to  the  King.    He  modified  and  altered  bills ;  and 
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out  of  the  petitions  and  answers,  new  statutes  were  extracted 
and  framed,  without  the  authority  of  the  Lords  or  Commons. 
To  remedy  this  evil,  about  the  latter  end  of  the  reign  of  Henry 
the  VI,  and  the  beginning  of  the  following  reign,  bills  were 
reduced  in  the  first  instance  into  the  complete  form  of  acts  of 
Parliament,  in  which  they  have  ever  since  been  framed,  and 
thus  come  to  the  Sovereign  for  assent  or  rejection.  She  has 
now  no  greater  power  in  framing,  altering,  or  resolving,  than 
the  President  of  the  United  States,  or  the  Governor  of  this 
State.  It  is  simply  the  power  of  rejection  which  the  British 
Sovereign  possesses,  although  to  a  greater  extent  than  the 
President  or  the  Governor;  the  difference,  I  repeat,  being 
plainly  in  degree  and  not  in  kind. 

But,  it  is  urged,  that  the  1st  section  of  article  3d  of  our 
State  Constitution  declares,  that  the  legislative  power  shall  be 
vested  in  a  Senate  and  an  Assembly.  In  answer  to  this  we 
say  that,  notwithstanding  this  declaration,  section  9  of 
article  4-  vests  a  power  in  the  Governor  which  we  have 
endeavored  to  prove  to  be  a  participation,  measurably,  in  the 
legislative  power;  and  in  construing  the  instrument,  of  course, 
the  whole  must  be  taken  together.  The  action,  therefore,  of 
the  Governor,  in  the  case  before  us,  is  relieved  from  the  diffi- 
culty, if  any  really  existed,  suggested  by  the  counsel  of  the  re- 
spondents. We  must  then  return  to  the  section  under  con- 
sideration, and  determine,  from  its  general  import  or  express 
terms,  whether  that  action  is  in  accordance  with  the  Con- 
stitution. 

How  is  the  approval  or  disapproval  of  the  Governor  to  be 
expressed  or  ascertained?  The  former  is  ascertained  by  his 
signature,  or  by  not  returning  the  bill  to  the  legislature  within 
ten  days  (Sundays  excepted) ;  his  disapproval  is  ascertained, 
except  in  the  contingency,  to  which  we  shall  presently  refer, 
by  his  returning  the  bill  within  those  ten  days,  and  stating  his 
objections.  This  power  of  disapproval  is  a  conservative,  and, 
therefore,  a  most  important  prerogative  of  the  Governor.  Who- 
ever has  reflected,  by  the  light  of  history  or  of  current  events 
upon  the  usurpations,  corruption  and  recklessness  of  legislative 
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bodies,  will  at  once  recognize  the  importance  of  preserving  it 
in  its  complete  integrity.  The  numerous  members  of  whom 
those  bodies  are  composed,  seldom  feel  the  deep  sense  of  re- 
sponsibility by  which  the  executive  and  judicial  departments 
are  generally  influenced.  Where  duty  is  shared  among  num- 
bers, it  is  seldom  discharged  with  that  solicitude  which  is  felt 
when  it  is  confined  to  one  man,  or  to  a  few  men.  The  con- 
sciousness of  responsibility  seems  to  be  commensurate  with 
the  apportionment  of  duty.  In  proof  of  this  we  have  only  to 
consider  the  conduct  of  nearly  all  legislative  bodies,  and  par- 
ticularly two  examples,  calamitously  prominent  in  history — 
the  Long  Parliament  of  Great  Britain,  and  the  Legislative  As- 
sembly and  National  Convention  of  revolutionary  France, 
which  absorbed,  in  a  brief  period,  all  the  powers  of  govern- 
ment, and  became  the  most  odious  and  cruel  instruments  of 
tyranny  and  corruption. 

Without  a  veto,  absolute  or  qualified,  this  tendency  woula 
be  unchecked ;  and,  when  conferred  in  the  manner  provided 
by  our  Constitution,  it  could,  were  it  not  carefully  guarded,  be 
practically  annulled  or  defeated  by  the  intentional  or  uninten- 
tional action  of  the  legislature.  One  most  obvious  method 
would  be  by  its  adjournment  within  ten,  days  after  the  bill  is 
presented  to  the  Governor.  The  Constitution  provides  that  he 
shall  have  ten  days  to  consider  the  bill,  within  which  time  he 
may  disapprove  of  it ;  now,  if  the  legislature  adjourned  within 
the  ten  days,  he  would  be  deprived  of  this  opportunity,  if  there 
was  not  a  further  provision  to  meet  this  contingency.  This  is 
the  purpose,  and  the  sole  purpose,  of  the  latter  part  of  the  last 
sentence  of  the  section.  It  provides  "if  any  bill  shall  not  be 
returned  by  the  Governor  within  ten  days  (Sundays  excepted) 
after  it  shall  have  been  presented  to  him,  the  same  shall  be  a 
law,  in  like  manner  as  if  he  had  signed  it,  unless  the  legislature 
shall,  by  their  adjournment,  prevent  its  return;  in  which  case 
it  shall  not  be  a  law."  What  object  other  than  the  one 
which  I  have  indicated,  could  this  provision  serve?  There 
could  be  no  adequate  object  in  declaring  a  bill  passed  by  the 
two  houses,  but  signed  after  the  adjournment,  to  be  no  law. 
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Both  having  concurred  and  adopted  the  bill,  and  the  Governor 
afterwards  concurring  and  signing  it,  no  purpose,  whatever,  in 
such  case,  could  be  fulfilled  by  a  prolongation  of  the  session. 
No  purpose  indicated  or  declared  by  the  Constitution,  could 
be  effected  or  aided  by  it  When  the  Governor  signs  a  bill 
during  the  session,  he  does  not — let  it  be  borne  in  mind — 
return  it  to  either  house.  The  houses  have  nothing  further  to 
do  with  it  He  frequently,  no  doubt,  as  a  matter  of  informa- 
tion, apprises  them,  during  the  session,  that  he  has  signed  a 
list  of  bills ;  but  he  is  under  no  necessity  or  obligation  to  do 
so.  In  no  instance,  when  he  signs  a  bill,  does  he  return  it  to 
either  house;  he  sends  it  to  the  Secretary  of  State,  who  files 
it  in  his  office. 

But  if  he  should  disapprove  of  a  bill,  and  has  not  time  to 
express  his  disapproval,  in  consequence  of  the  adjournment  of 
the  two  houses,  then  there  is  a  very  manifest  reason  why  it 
should  be  declared  to  be  no  law.  That  reason  is,  as  I  have 
intimated,  the  protection  of  this  power  of  disapproval  against 
the  sinister  designs  of  a  bare  majority,  in  the  first  instance,  of 
the  two  houses.  Without  this  provision,  1  repeat,  the  Senate 
and  Assembly  could  nullify  this  power.  For,  as  in  a  previous 
part  of  the  sentence,  it  is  declared  that  unless  the  Governor 
shall  return  the  bill  within  ten  days  it  shall  be  deemed  a  law, 
the  legislature,  by  adjourning,  would  deprive  him  of  this  right, 
unless  it  was  further  provided  to  be  no  law,  in  case  of  their 
adjournment,  if  he  should  disapprove  of  it 

Again,  not  only  does  the  manifest  object  of  the  provision 
require  this  interpretation,  but  the  language  employed  admits 
of  no  other.  Let  us  again  read  the  last  sentence  of  the  section. 
It  says :  "  If  any  bill  shall  not  be  returned  by  the  Governor, 
within  ten  days  (Sundays  excepted)  after  it  shall  be  presented 
to  him,  the  same  shall  be  a  law  in  like  manner  as  if  he  had 
signed  it,  unless  the  legislature  shall,  by  their  adjournment, 
prevent  its  return."  Of  course  the  first  part  of  the  sentence 
means  that  the  bill  shall  become  a  law,  unless  the  Governor 
returns  it,  with  his  disapproval  and  reasons,  within  ten  days; 
so  the  latter  part  can  contemplate  nothing  but  the  return,  with 
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his  dwapproval  and  reasons,  which  may  be  prevented  by  thfe 
adjournment  I  have  shown  it  is  only  when  the  Governor 
disapproves  that  the  return  of  a  bill  to  the  legislature  is  con- 
templated; when  he  signs  a  bill  he  does  not  return  it ;  he  sends 
it,  as  I  have  said,  to  the  Secretary  of  State,  who  records  it 
The  words,  then,  "  prevent  its  return,"  do  not  and  cannot  apply 
to  his  approving  and  signing  a  bill 

To  recapitulate:  The  Constitution  of  the  State  of  New 
York,  in  no  part  of  it>  expressly  or  impliedly,  prohibits  the 
Governor  from  signing  bills  after  the  adjournment  of  the  Senate 
and  Assembly.  The  words  in  the  concluding  sentence  in  the 
9th  section  of  article  4th,  which  have  been  supposed  to 
import  such  a  prohibition,  apply,  solely,  to  his  disapproval  of 
a  bill  in  a  certain  event,  and  are  designed  for  the  protection  of 
his  right  of  rejection.  The  whole  section  prescribes  the  man- 
ner  of  approval  and  of  disapproval  If  he  retains  a  bill,  with- 
out signing  it,  for  ten  days  during  the  session,  his  approval  is 
to  be  presumed ;  but,  if  he  retain  it  after  the  adjournment, 
without  signing  it,  his  disapproval  is  to  be  presumed,  and  it 
£uls  to  become  a  law. 

If  the  terms  of  the  section  admit  of  no  other  interpretation, 
of  which  I  can  entertain  no  doubt,  it  seems  superfluous  to  con- 
sider the  argument  of  precedent,  or  practice  of  the  executive, 
under  other  constitutional  governments.  But,  it  may  be  well  to 
observe,  that  with  regard  to  the  practice  of  the  British  Govern- 
ment, no  reason  exists  there  why  the  approval  or  disapproval  of 
bills  by  the  Sovereign  should  be  delayed  after  the  prorogation  of 
Parliament  The  Sovereign  exercises  all  her  various  powers  and 
prerogatives  in  conformity  with  the  advice  of  her  council  or 
cabinet,  the  members  of  which  alone  are  individually  respon- 
sible for  the  acts  of  the  government  Every  member  of  her 
cabinet  is  a  member  of  either  the  House  of  Commons  or  the 
House  of  Lords,  It  is  the  duty  and  practice  of  each,  vigilantly, 
to  watch  the  progress  of  every  bill  through  the  house  to  which 
he  belongs.  He  generally  takes  an  active  part  in  considering 
and  discussing  it,  and,  before  the  end  of  the  session,  is  fully 
prepared  to  advise  the  Monarch  to  grant  or  to  withhold  the 
Smith.— Vol.  VH.  67 
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royal  assent  In  fact  the  latter  prerogative  has  never  been  ex- 
ercised since  1692,  when  William  the  III  refused  his  assent  to 
the  bill  for  triennial  parliament*,  which,  however,  he  granted 
two  years  afterwards. 

With  regard  to  the  practice  of  the  President  of  the  United 
States  and  the  Governors  of  the  several  States,  I  believe  the 
former  has  always  signed  bills  before  the  adjournment  of  Con- 
gress, and  many  of  the  latter  are  in  the  habit  cf  doing  so  after 
the  adjournment  of  the  legislative  bodies  with  whom  they  are 
respectively  concerned.  But  as  far  as  mere  custom  or  practice 
can  have  any  bearing  on  the  question  before  us,  I  can  only  say 
that  the  practice  of  the  supreme  executive  of  every  govern- 
ment, in  a  matter  of  this  kind,  must  be  guided  by  the  express 
or  implied  language  of  the  Constitution  under  which  he  acts, 
or,  in  the  absence  of  any  such  guidance,  by  necessity  or  ex- 
pediency. The  President  of  the  United  States  is  probably 
able,  without  serious  inconvenience,  to  examine  every  bill 
before  the  adjournment  of  Congress.  At  all  events,  if  this 
question  depended  upon  precedent,  the  practice  which  has 
obtained  in  our  own  State,  may  surely  be  adduced  against  that 
of  any  other  government,  and  should  be  considered  controlling. 
We  have  seen  that  it  has  been  the  practice  of  many  Governors 
of  this  State,  for  a  considerable  number  of  years,  to  sign  bills 
after  the  adjournment  of  the  legislature. 

With  regard  to  the  other  constitutional  objections  presented 
on  the  demurrer,  we  entirely  concur  with  the  judge  who  de- 
cided the  case  at  special  term. 

The  decision  of  the  general  term  should  be  reversed  with 
costs. 

CoKBTO0K,Ch.  J.,  dissented;  all  the  other  judges  concurring, 

Judgment  reversed  and  judgment  at  special  term  affirmed. 
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Van  Duzer,  President  of  the  New  York  Exchange  Bank,    |nTj* 

v.  Howe  et  al  21   «M; 

17a »  65j 

The  drawer  of  a  bill  of  exchange  for  $1,200  paid  $50  to  an  accommodation 
indorser  for  his  indorsing,  procuring  another  indorser,  and  obtaining  its 
discount  From  the  proceeds,  the  indorser  retained  $150  previously 
loaned  by  him  to  the  drawer :  Held,  that  the  draft  was  not  affected  by 
usury. 

The  head-note  to  Stele  v.  Whipple  (21  Wend.,  103)  corrected,  and  the 
case  itself  questioned,  by  Denio,  J". 

A  party  who  entrusts  another  with  his  acceptance  in  blank  is  responsible 
to  a  "bona  fide  holder,  although  the  blank  be  filled  with  a  sum  exceeding 
that  fixed  as  a  limit  by  the  acceptor. 

Though  the  filling  of  the  blank  in  violation  of  the  agreement  of  the  parties  j 
be  a  forgery,  the  acceptor  is  estopped  from  setting  mp  the  fact  J 

The  complaint  by  the  president  of  a  banking  association  did  not  aver  any 
negotiation  of  the  bill  to  the  bank.  An  amendment,  supplying  such 
averment,  is  properly  allowed,  and,  if  not  so,  is  a  matter  of  discretion 
not  reviewable  on  appeal 

Appeal  from  the  Supreme  Court  Action  on  a  bill  of  ex- 
change by  indorsee  against  acceptor.  The  bill  purported  to  be 
drawn  by  H.  L.  Webb,  on,  and  to  have  been  acceptedT>y,  the 
defendants,  under  the  name  of  O.  B.  Howe  &  Co. ;  and  it  was 
made  payable  to  the  drawer's  order,  and  was  indorsed  by  him 
and  by  James  L.  Dewey  and  Adon  Smith.  It  was  for  $1,200, 
at  ninety  days,  and  was  dated  June  9,  1856.  The  defendants 
took  issue  on  the  drawing  and  accepting  of  the  bill,  and  also  set 
up  the  defence  of  usury.  The  fects  proved  at  the  trial  were, 
that  Webb  applied  to  the  defendants,  at  their  place  of  business 
at  Elmira,  to  accept  for  his  accommodation,  to  enable  him  to 
raise  money,  saying  that  he  wished  to  obtain  a  sum  not  exceed- 
ing $1,000.  He  had  three  drafts,  of  the  same  tenor  with  the 
one  given  in  evidence,  except  that  the  amount  was  left  blank 
in  each.  The  defendant,  Howe,  wrote  an  acceptance  on  each,  . 
in  the  name  of  his  firm,  and  delivered  them  to  Webb,  with 
directions  to  fill  them  up  for  sums  not  exceeding,  in.  the.  aggre* 
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gate,  $1,000,  to  which  Webb  assented,  and  took  them  away. 
He  filled  up  the  draft  sued  on  with  the  sum  of  $1,200,  and 
applied  to  Dewey  to  indorse  it  and  procure  it  to  be  discounted, 
agreeing  to  pay  him  $60  if  he  would  do  so.  He  at  that  time 
borrowed  of  Dewey  $100,  *nd  afterwards,  and  before  the  draft 
was  discounted,  $50  more.  Both  Webb  and  Dewey,  who  were 
examined  as  witnesses,  testified  that  these  sums  were  not  ad- 
vanced on  account  of  the  draft,  but  were  a  borrowing  by  Webb 
of  Dewey,  without  reference  to  it  Dewey  indorsed  the  bill, 
and  obtained  Smith's  indorsement,  and  procured  it  to  be  dis- 
counted by  the  plaintiff's  bank ;  and  the  proceeds  were  placed 
to  his  own  credit  After  deducting  the  $160  loaned  and  the 
$50  iffbich  Webb  was  to  give  him  for  his  services,  he  paid  the 
balance  to  Webb  by  bis  check  on  the  bank. 

The  defendants9  counsel  insisted  that  the  acceptance  was  a 
forged  instrument,  upon  which  no  recovery  could  be  had ;  but 
if  this  were  not  so,  then  that  it  was  usurious  in  its  inception, 
it  having  been,  as  he  contended,  negotiated  in  the  first  instance 
to  the  witness  Dewey ;  and  be  asked  to  have  the  jury  directed 
to  find  a  verdict  for  the  defendants.  The  judge  refused  to  hold 
that  the  acceptance  was  a  forgery;  and,  as  to  the  allegation  of 
usury,  he  instructed  the  jury  to  inquire  whether  the  paper 
was  negotiated  in  the  first  instance  to  Dewey,  and  said,  if  it 
was,  it  was  usurious  in  the  hands  of  the  plaintiff  as  subsequent 
indorsee;  but,  if  it  was  discounted  in  the  first  instance  by  the 
bank,  Dewey  acting  as  agent,  and  indorsing  for  Webb's  accom- 
modation and  procuring  Smith's  indorsement)  the  exacting  of 
$50  for  doing  so  did  not  make  the  draft  usurious.  The  defend- 
ants' counsel  excepted,  and  the  jury  found  a  verdict  for  the 
plaintiff,  There  was  another  point  made  on  the  argument,  the 
fitcts  respecting  which  are  sufficiently  stated  in  the  opinion 
of  the  court  The  judgment  was  affirmed  at  a  general  term  in 
ike  first  district,  and  the  defendants  appealed  to  this  court 

Mm  S.  Jfeytufcb,  for  the  appellant 

John  JT.  Porto,  for  the  respondent 
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Dekio,  J.  There  is  no  pretence,  on  the  evidence,  for  thef 
allegation  of  usury.  Both  witnesses  who  spoke  of  the  loan 
df  $150  by  Dewey  to  Webb  stated  that  it  was  not  made  on  th© 
security  of  the  bill ;  and  the  evidence  is  uncontradicted  that 
Dewey  acted  in  what  he  did  as  Webb's  agent>  and  not  as  the 
purchaser  or  holder  of  the  paper.  It  is  true  that,  in  making 
title  to  the  bill,  when  pleadings  were  technical,  the  plaintiff 
would  have  set  out  an  indorsement  and  delivery  by  Webb  to 
Dewey,  and  by  the  latter  to  the  bank,  and  would  thus  have 
stated,  in  effect,  that  Webb  was  at  one  time  the  holder,  and 
then,  inasmuch  as  he  had  $50  for  his  connection  with  its  nego- 
tiation, it  might  be  said  that  the  bill  was  infected  "with  usury. 
Bat,  in  inquiring  at  what  stage  of  a  transaction  respecting  a 
negotiable  bill  or  note  it  became  operative  as  commercial  paper,- 
successive  indorsements  are  not  necessarily  regarded  as  separate 
transfers  of  the  paper ;  but  the  inquiry  is,  in  whos*  hands  it 
first  became  available  in  a  sense  which  would  enable  that  party  to 
maintain  an  action  upon  it  against  the  prior  parties.  One  who 
indorses  for  the  accommodation  of  a  prior  party  does  not  thereby 
become  the  holder  of  the  bill,  nor  can  he  maintain  an  action 
upon  it  until  he  has  taken  it  up  by  paying  the  amount  to  tt 
subsequent  purchaser.  The  fact  that  the  plaintiff  placed  the 
^proceeds  of  the  discount  to  the  credit  of  Dewey  was  of  no 
materiality,  after  it  was  shown  that  the  latter  acted  in  procuring 
the  discount  as  the  agent  of  Webb,  and  not  as  the  owner  of 
the  paper. 

The  defendants'  counsel  relies  upon  the  case  of  Stode  v. 
Whipple  (21  Wend.,  103),  as  showing  that,  under  circum- 
stances precisely  like  those  here  disclosed,  the  paper  would  be 
usurious  in  the  hands  of  the  bank ;  and  it  must  be  admitted  that 
the  reporter's  note  favors  that  conclusion.  But,  on  looking 
into  the  case,  it  will  be  seen  that  the  note  overlooks  the  true 
point  decided.  A  note  had  been  discounted  by  a  bank,  an 
indorser  on  which,  for  the  accommodation  of  the  maker,  had 
been  paid  a  sum  of  money  for  indorsing  it;  but  the  action  was 
not  by  the  bank,  nor  on  that  note.  Another  note  had  been 
given  to  the  indorser,  a  part  of  the  consideration  of  which 5 
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the  premium  which  had  been  paid  him  for  indorsing  the  first 
mentioned  paper.  That  note  he  transferred  to  the  plaintiff  in 
the  suit,  and  upon  it  the  action  was  brought  The  court,  con- 
sidering the  exacting  the  premium  for  indorsing  the  first  note 
to  be  in  its  nature  usurious;  and  the  note  sued  on  having  been 
given  to  the  indorser  in  part  to  secure  that  premium,  they  held 
the  last  mentioned  note  usurious  in  the  hands  of  the  plaintiff, 
The  note  of  the  reporter  leads  to  the  inference  that  the  first  note 
was  held  usurious  in  the  hands  of  the  bank.  But  in  the  opinion 
of  the  court,  delivered  by  Judge  Cowen,  it  is  expressly  said 
that  there  was  no  usury  in  the  bank.  "  Had  the  original  note," 
he  says,  "  rested  there  [in  the  bank],  or  in  the  hands  of  a  bona 
Jide  transferee  of  the  bank,  and  either  had  brought  an  action 
on  the  original  note,  or  a  substituted  one,  such  action  would 
lie."  The  principle  really  decided  has  been  questioned,  if  not 
overturned  by  subsequent  cases;  but,  as  the  point  is  foreign 
to  the  present  question,  it  is  unnecessary  to  pursue  the  subject 
(See  Barber  v.  Kekhum,  4  Hill,  224;  &  G,  7  Id.,  444;  More 
v.  Rowland,  4  Denio,  264.) 

The  court,  in  the  present  case,  left  it  to  tne  jury  to  say 
whether  Dewey  became  the  holder  of  the  note,  by  means  of  the 
loan  to  Webb,  while  it  was  in  his  hands;  and  they  found  he 
<Jid  not  I  doubt  whether  the  evidence  would  have  justified 
the  submission;  but  the  defendants  have  no  cause  to  complain 
of  it 

The  defendants  wrote  their  acceptance  on  the  bill,  and  en- 
trusted it  to  Webb  while  it  was  in  blank  as  to  the  amount, 
telyingupon  his  promise  that  he  would  not  fill  the  blank  for 
a  greater  sum  than  $1,000.  He  violated  his  promise,  by  insert- 
ing $1,200,  and  causing  it  to  be  negotiated  for  that  amount 
The  plaintiff  discounted  it  without  any  knowledge  of  the  fraud, 
and  paid  the  whole  proceeds  to  the  agent  of  Webb;  and  the 
question  now  is  (if  it  can  be  said  to  be  a  question),  which  party 
is  to  suffer  on  account  of  the  misplaced  confidence  reposed  in 
Webb.  It  was  the  defendants,  who,  by  entrusting  their  blank 
acceptance  to  the  disposition  of  Webb,  enabled  him  to  commit 
the  fraud.    The  plaintiff  relied  upon  the  defendants'  genuine 
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signature,  attached  to  an  instrument  of  a  definite  legal  charac- 
ter. No  want  of  caution  is  imputable  to  him,  for  it  is  the  con- 
stant  practice  of  business  men  to  rely  upon  the  genuine  hand- 
writing of  others,  when  found  attached  to  commercial  paper, 
without  inquiring  as  to  the  circumstances  under  which  it  was 
written,  ypon  general  principles,  therefore,  the  defendants 
ought  to  encounter  the  loss,  rather  than  the  plaintiff.  But  the 
point  has  been  settled  by  a  long  course  of  decisions.  In  a  case 
in  the  Court  of  King's  Bench,  decided  in  1780,  the  action  was 
upon  a  promissory  note  by  the  indorsee  against  the  indorser. 
The  note  was  made  by  one  Galley,  who,  being  desirous  of 
raising  money,  had  procured  the  defendant  to  indorse  his  name 
upon  five  engraved  notes,  in  blank  as  to  the  date,  amount  and 
time  of  payment  Galley  filled  them  up  with  different  sums 
and  dates,  as  he  chose,  and  the  plaintiff,  a  banker,  discounted 
one  of  them,  which  was  the  note  sued  on.  The  defendant 
insisted  that  the  signature  of  the  defendant,  when  attached  to 
the  note,  was  a  mere  nullity,  and  that  Galley  had  no  power  to 
change  its  character ;  and  upon  this  position,  he  prevailed  at 
the  trial.  But  on  a  rule  to  show  cause,  the  court  determined 
that  the  defendant  was  liable  as  indorser.  "  There  is  noth- 
ing so  clear,"  said  Lord  Mansfield,  Ch.  J.,  "  as  this  point 
The  indorsement  of  a  blank  note  is  a  letter  of  credit  for  an 
indefinite  sum.  The  defendant  said,  *  Trust  Galley  to  any 
amount,*  and  I  will  be  his  security.'  It  does  not  lie  in  his 
mouth  to  say  the  indorsements  were  not  regular."  (Russell  v# 
Langstaffe,  Doug.,  516.)  The  case  is  stronger  than  the  present, 
in  one  respect,  for  it  appeared  that  the  plaintiff  knew  that  the 
indorsement  bad  been  written  on  a  blank  note. 

A  similar  case  is  reported  in  1  H.  Blackstone,  318.  The 
'defendant  wrote  his  name  on  a  piece  of  paper  entirely  blank, 
and  delivered  it  to  Livesay  &  Co.,  for  the  purpose  of  drawing 
a  bill  of  exchange  for  such  sum,  payable  at  such  time  and  to 
such  person  and  persons,  as  they  should  see  fit  A  bill  for 
over  £1,500  was  accordingly  written  on  the  paper,  the  defend- 
ant's name  standing  for  the  drawer,  and  Livesay  &  Co.  becom- 
ing the  acceptors,  which  was  negotiated  to  the  plain  tifls;  and 
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they  were  allowed  to  recover  the  araount>  though  aware  at  the 
time  they  received  the  bill  of  the  circumstances  attending  the 
signature  of  the  drawer.  {Cdlde  v.  EmdL) 

It  did  not  appear,  in  either  of  these  cases,  that  the  blank 
paper  had  been  filled  up  and  negotiated  in  violation  of  the 
agreement  between  the  party  sought  to  be  charged  and  the  one 
to  whom  he  had  intrusted  his  signature;  but  in  /Sbftwlfev. 
-4«%  (2  Bing.,  N.  C,  544;  29  Eng.  0.  L.,  414),  a  person  desirous 
of  raising  money  wrote  his  name  across  ten  slips  of  stamped 
blank  paper,  and  entrusted  them  to  an  advertising  money- 
lender. Several  of  them  were  filled  up  by  a  stranger  as  bills 
of  exchange  for  £500  each,  with  a  drawer  and  indorser,  in  such 
manner  that  the  blank  signature  stood  for  the  name  of  an 
acceptor,  and  were  negotiated  to  the  plaintiff  for  a  cargo  of 
wheat  The  defendant  was  held  to  be  liable  as  acceptor,  though 
he  never  received  a  farthing  for  the  bills,  and  had  no  interest 
in  or  knowledge  of  the  transaction  upon  which  they  were  nego- 
tiated. The  principle  was  assumed  to  Jbe,  that  a  party  is 
bound  by  his  acceptance,  written  on  a  blank  pieee  of  stamped 
paper,  to  the  extent  of  such  sum  as  the  stamp  will  cove*.  The 
court  said,  a  blank  acceptance  was  an  acceptance  of  the  bill 
which  might  be  afterwards  put  upon  it,  and  that  it  did  not  lie 
in  the  mouth  of  the  acceptor  to  say  that  the  drawing  and 
indorsing  of  the  bill  were  irregular.  So,  in  Montague  v.  jRsr- 
kins  (22  Eng.  Law.  and  Eq.  B.,  516),  the  defendant  was  sued 
qs  acceptor  of  a  biD.  It  appeared  that  he  had  entrusted  his 
blank  acceptances  to  one  Swinbum,  to  take  up  other  bills  which 
he  had  accepted  for  his  accommodation.  This  was  in  and  prior 
to  1840,  and  twelve  years  afterwards,  in  September,  1862, 
Swinburn  wrote  a  bill  of  exchange  for  £200  on  one  of  the 
blank  acceptances,  payable  to  his  own  order,  and  it  was  nego- 
tiated to  the  plaintiff.  The  jury  found  that  the  blank  was  not 
filled  up  within  a  reasonable  time,  and  gave  their  verdict  for 
the  defendant.  Leave  was  reserved  to  the  plaintiff  to  move  to 
enter  a  verdict  in  hi£  favor;  Mid  it  was  held,  after  elaborate 
argument,  that  the  defendant  was  liable  oh  the  acceptance,  sfhd 
judgment  was  given  accordingly.    The  defendant's  counsel 
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argued  that  the  authority  to  Swinburn  was  to  fill  up  the  bill 
within  a  reasonable  time.  But  the  Chief  Justice  said, this  was 
ncft  the  case  with  reference  to  the  rights  of  a  hmafide  holder 
for  value.  He  added:  " The  rules  applicable  to  the  question 
of  authority  on  this  bill  of  exchange  do  not  differ  from  those 
which  ought  to  govern  the  question  if  it  arose  in  the  oolinary 
case  between  principal  and  agent  In  the  case  of  a  blank  ac- 
ceptance, prima  facie  the  person  giving  it  gives  the  person  to 
whom  it  is  given  an  opportunity  to  fill  it  up  for  the  amount 
and  for  the  time  limited  by  the  stamp  laws.  As  between  these 
two,  there  may  be  secret  stipulations  binding  upon  them,  but 
not  binding  as  between  the  public  and  the  person  giving  the 
blank  acceptance."  There  are  several  other  cases  to  the  same 
general  effect  in  the  English  books,  and  the  principle,  as  has 
t  been  remarkecj,  seems  perfectly  settled.  (See  Cruchley  v.  Cto- 
renee,  2  Man.  &  Selw.,  90 ;  Atwood  v.  Griffin  Ry.  &  Mood., 
0    $    425.)    The  doctrine  has  been  followed  in  this  country.  (  VioleU 

v.  Patten,  5  Cranch,  151 ;  Putnam  v.  Suttwan,  4  Mass.,  45.) 
^  In  this  State,  the  courts  have  fully  recognized  the  principle. 

MitcfieU  v.  Culver  (7  Cow.,  880),  and  Mechanics1  and  Farmers1 
Bank  v.  Schuyler  (Id.,  in  a  note)*  were  both  cases  of  indorse- 
ments of  notes  in  blank  as  to  their  date ;  and  the  dates  were 
^  filled  up,  without  the  knowledge  of  the  indorsers,  of  a  day  prior 

to  that  on  which  they  were  drawn  and  indorsed,  60  that  the 
)  day  of  payment  arrived  earlier  than  could  have  been  contem- 

)  plated  by  the  indorsers.    The  Supreme  Court,  on  the  authority 

of  the  cases  to  which  I  have  referred,  held  the  defendants  lia- 
ble, and  laid  down  the  rule  that  an  indorsement  on  a  blank 
note,  without  sum  or  date  or  time  of  payment,  will  bind  the 
indorser  for  any  sum,  payable  at  any  time  which  the  person  to 
whom  the  owner  entrusts  it  chooses  to  insert 

The  defendants'  counsel  relies  upon  several  adjudications  in 
the  criminal  courts  in  England,  in  each  of  which  it  was  held 
that  a  person,  having  a  blank  signature  of  another  which  he 
was  authorized  to  fill  up  with  a  check  or  bill  for  a  limited 
amount,  arid  who  wrote  one  for  a  larger  amount,  was  guilty 
of  forgery.  (Sex  v.  Hart,  7  Carr.  &  P.,  652 ;  Reg.  v.  Wilson, 
Smith.— Vol.  VU.  68 
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2  Carr.  &  Kirwin,  527;  Reg.  v.  Bateman,  1  Cox's  Cas.,  186.) 
The  difficulty  which  the  doctrine  of  these  cases  presents,  does 
not  seem  ever  to  have  been  urged  by  counsel  or  noticed  by  the 
court  in  the  civil  actions  brought  upon  such  paper,  though  it 
would  seem  incongruous  to  hold  that  any  recovery  could  be 
had  u^>n  an  instrument  which  was  in  itself  a  forgery.  The 
positions  of  the  two  classes  of  cases  can  only  be  reconciled  by 
holding  the  authors  of  the  blank  signatures  estopped  from 
setting  up  against  a  bona  fide  holder,  who  has  paid  value,  that 
the  paper  was  not  his  genuine  act  A  fiction  of  nearly  the 
same  kind  must  be  resorted  to,  to  sustain  an  action  in  favor 
of  the  bona  fide. holder  of  negotiable  paper  which  has  been 
stolen  and  put  in  circulation  by  the  thief.  Such  holder  must 
make  title  through  a  felony,  and  yet  nothing  is  clearer  than 
that  an  action  may  be  maintained  upon  paper  thus  circum- 
stanced. {Peacock  v.  Rhodes,  Doug.,  688;  JlSuer 
Burr.,  452.)  The  principle  which  lies  at  the  foundation  < 
actions,  I  think,  is,  that  the  maker  who,  W  putting  his  paper 
in  circulation,  has  invited  the  public  to  receive  it  of  any  one 
having  it  in  possession  with  apparent  title,  is  estopped  to  urge 
the  actual  defect  of  title  against  a  bona  fide  holder./- Our  statute 
|  provides  that  the  right  of  action  of  any  person  injured  by  any 
[felony  shall  not,  in  any  case,  be  merged  in  such  felony,  or  be 
'in  any  manner  affected  thereby.  (2  R  S.,  292,  §  2.)  This, 
would  enable  the  plaintiff  to  recover  against  "Webb,  though 
his  act  in  filling  up  the  bill  was  a  forgery ;  but  the  provision 
does  not  seem  sufficiently  broad  to  enable  him  to  recover  against 
the  defendants,  who  have  not  been  guilty  of  any  crime,  and  to 
whom  the  doctrine  of  merger  would  never  have  been  applica- 
ble. But,  if  the  two  apparently  hostile  positions  which  the 
cases  present  are  really  incapable  of  being  reconciled,  I  am  in 
favor  of  sustaining  those  which  uphold  the  civil  action.  The 
decisions  of  that  class  are  so  numerous  and  consistent,  and  the 
principle  is  so  uniformly  and  confidently  acted  on  by  business 
men,  that  it  would  be  eminently  dangerous  to  depart  from  it  It 
is  better  that  the  wrongdoer  should  go  unpunished  until  the  legis- 
lature shall  have  provided  a  suitable  penalty  for  his  illegal  act. 


Jius  circum- 

v.  Race,  1     | 
tion  of  these     1 


ALBANY,  JUNE,  1860.  58ft 

The  People  v.  Minck. 

The  defendants'  counsel  claim  that  a  fatal  error  was  commit- 
ted by  the  Supreme  Court  in  allowing  the  complaint  to  be 
amended  on  terms.  In  the  first  instance,  it  did  not  contain 
any  allegation  to  show  that  the  bill  had  been  negotiated  to  the 
plaintiff's  bank,  though  he  named  himself  as  president  of  the 
association.  The  intention  to  enforce  a  claim  in  favor  of  the 
bank  was  plain  enough  to  a  common  intent,  though  the  plead- 
ing was  probably  insufficient  in  the  point  suggested.  The 
court  allowed  the  plaintiff  to  amend  on  payment  of  costs.  Issue 
was  then  joined  on  the  amended  complaint,  and  the  case  was 
afterwards  tried.  The  order  was  no  doubt  right ;  but,  if  it  was 
not,  the  question  being  one  of  discretion,  it  would  not  be  reviw 
able  here.  The  case  of  Davis  v.  The  Mayor,  Ac.  (4  Kern.,  506), 
on  which  the  defendant  relies,  has  no  application.  There,  after 
a  trial,  in  which  it  appeared  that  the  plaintifls  oould  not  succeed  v 
on  the  evidence,  another  party,  in  whose  favor'the  evidence 
disclosed  that  a  right  of  action  existed,  was  allowed  to  be  intro- 
duced, and  judgment  was  given  in  his  favor.  We  held  this 
to  be  .erroneous,  on  the  ground  that  no  discretion  existed  in  the 
case. 

None  of  the  defendants'  positions  appearing  to  be  well  taken, 
the  judgment  of  the  Supreme  Court  must  be  affirmed, 

All  the  judges  concurring, 

Judgment  affirmed. 


The  People,  ex  rel  Stone,  v.  Minck. 

Where  a  public  document,  prepared  by  a  sworn  officer,  is  produced  by  the 
officer  to  whose  custody  the  law  entrusts  it,  the  party  offering  it  in  evi- 
dence is  not  required  to  explain  a  rasure  and  alteration  visible  upon 
its  face  and  appearing  to  have  been  made  at  the  same  time  and  by  the  same 
hand  as  the  obliterated  letters  and  figures. 

The  return  of  inspectors  of  elections,  not  otherwise  impeached  than  by 
such  alteration,  is  prima  facie  evidence  on  quo  warranto  of  the  number 
of  votes  cast  for  a  candidate. 
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AcnoK  in  the  nature  of  quo  warranto,  to  try  the  defendant's 
title  to  the  office  of  trustee  of  common  schools,  for  the  twen- 
tieth ward  of  the  city  of  New  York.  Upon  the  trial,  it  was 
conceded,  the  question  turned  upon  the  number  of  rotes  re- 
ceived by  the  relator  in  the  third  election  district.  The  plaintiff 
offered  in  evidence  the  original  statement  or  return  of  votes,  made 
by  the  district  canvassers  (inspectors  of  election),  and  filed  in 
the  office  of  the  clerk  of  the  common  council,  who  was  a  witness, 
and  produced  it.  On  inspection,  it  appeared  that  the  number 
of  votes  originally  written,  both  in  letters  and  figures,  opposite 
to  the  name  of  the  relator  was  two  hundred  and  sixty-six. 
These  letters  and  figures  had  however  been  erased,  and  over 
them  was  written  (and  repeated  in  figures  over  the  original 
figures),  two  hundred  and  seventy-three.  If  the  relator  re- 
ceived less  than  two  hundred  and  seventy  votes,  he  was  not  elect- 
ed. The  defendant's  counsel  objected  to  the  evidence?  until  the 
rasure  and  alteration  were  explained.  The  judge  overruled 
the  objection,  and  the  defendant  excepted.  There  was  a  verdict 
for  the  plaintiffs,  and  judgment  of  ouster  against  the  defendant 
having  been  rendered  at  general  term  in  the  first  district^  he 
appealed  to  this  court 

John  T.  Doyle,  for  the  appellant,  argued  that  while  the  dis- 
trict canvasser?  are  living,  and  can  be  produced  as  witnesses, 
their  statement  is  not  admissible  as  primary  evidence  to  prove 
the  number  of  votes  cast  for  a  particular  candidate,  especially 
in  a  proceeding  instituted  to  impeach  it  directly.  They  are 
required  to  state  the  whole  number  of  ballots,  and  also  to  make 
a  statement  of  the  whole  number  of  ballots  of  each  particular 
kind ;  which  is  to  be  partly  on  a  specimen  of  such  ballots,  and 
partly  on  the  paper  to  which  it  is  attached.  These  are  primary 
facts  as  to  wliich  their  return  may  be  evidence.  But  the  state- 
ment of  the  number  of  votes  taken  for  each  candidate,  is  a 
mere  deduction  of  law ;  for  it  is  simply  the  opinion  of  the  can- 
vassers as  to  how  many  votes  should  be  counted  for  each 
candidate  on  that  state  of  the  balloting  which  they  have  ascer- 
tained and  certified. 

Corndim  A,  Runkle,  for  the  respondent. 
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Comstock,  Oh.  J.  The  right  to  the  office  in  question,  de- 
pended, at  the  trial,  on  the  vote  of  the  third  election  district 
of  the  twentieth  ward,  there  being  no  dispute  in  regard  to  all 
the  other  districts.  In  respect  to  that  district,  the  number  of 
votes  given  to  the  plaintiff  and  defendant,  respectively,  was 
proved  only  by  the  statement  or  return  of  the  district  canvas- 
sers. If  this 'was  properly  received  in  evidence,  the  plaintiff 
had  a  majority  of  four  votes,  and  was  duly  elected.  We  enter- 
tain no  doubt  upon  this  question.  The  election  laws  do  not 
in  terms,  declare  that  the  return  of  votes  made  by  inspectors 
of  election,  or  canvassers,  as  they  are  called  in  the  city  of  New 
York,  shall  be  evidence  in  courts  of  justice,  but  they  are  so 
upon  well  established  general  principles.  (Laws  of  1842,  pp. 
109,  122,  128;  Laws  of  1857,  vol.  1,  pp.  597,  894;  1  Greenl. 
Ev.,  §§  4$3,  484,  et  seq.;  1  Starkie  Ev.,  195.)  In  this  case  it 
seems  that  the  number,  two  hundred  and  sixty-six,  had  been 
first  written  upon  the  statement  as  the  plaintiff's  vote ;  that  this 
number  was  erased  and  two  hundred  and  seventy-three  written 
over  it,  as  the  return  appeared  when  introduced  in  evidence. 
We  think  the  plaintiff  was  not  called  upon  to  explain  this  era- 
sure or  alteration.  We  are  to  assume,  because  the  contrary  is 
not  shown  or  suggested,  that  on  an  inspection  of  the  writing 
at  the  trial,  the  larger  number  was  plainly  written  over  the 
smaller,  so  as  to  leave  no  doubt  as  to  the  actual  reading  of  the 
document,  and  that  the  alteration  appeared  to  be  made  with  the 
same  hand  as  the  residue  of  the  statement,  with  the  same  ink, 
and  at  the  same  time.  The  law  does  not  presume  wrong  where 
none  is  proved,  and  I  think  that  even  a  private  writing  would 
be  receivable  in  evidence  where  no  other  circumstances  appear 
than  those  here  assumed.  But  election  returns  are  documents 
of  a  public  nature,  made  out  and  filed  in  the  proper  office,  under 
the  responsibilities  of  an  official  oath,  and  they  remain  in  the 
custody  of  a  sworn  public  officer.  The  return  in  question,  so 
for  as  we  know,  had  been  faithfully  kept  by  the  proper  officer 
until  he  produced  it  at  the  trial,  and  there  is  no  room  for  a  pre- 
sumption that  it  had  been  fraudulently  altered. 
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The  ruling  at  the  trial,  being  correct,  therefore,  in  regard  to 
the  admission  of  this  statement,  as  evidence,  there  was  no  other 
question  in  the  case  material  to  the  result  The  judgment  must 
be  affirmed. 

AH  the  other  judges  concurring, 

Judgment  affirmed. 


The  Bank,  of  Toledo  v.  The  International  Bakc 

User  of  corporate  franchises,  under  color  of  an  act  authorizing  the  incor- 
poration, together  with  recognition  of  such  character  by  the  defendant 
in  his  dealings,  is  evidence  of  a  corporation  de  facto,  available  to  a  foreign 
corporation  suing  in  this  State,  as  well  as  to  a  domestic  one. 

Appeal  from  the  Superior  Court  of  the  city  of  Buffalo. 
Upon  the  trial,  the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  the  plaintiff  had  not  proved  its  incorporation, 
upon  which  an  express  issue  had  been  made  by  the  pleadings. 
The  specific  point  of  the  objection  was,  that  there  was  no  evi- 
dence that  the  Governor  of  Ohio  had  issued  his  proclamation 
declaring  it  a  corporation,  as  required  by  the  laws  of  that 
State.  The  nonsuit  was  denied,  and  the  defendant  excepted. 
The  judgment  was  affirmed  at  general  term,  and  the  defendant 
appealed  to  this  court 

John  L.  TaJcott,  for  the  appellant 

John  Ganson,  for  the  respondent 

Denio,  J.  The  only  question  arising  upon  this  appeal  is, 
whether  the  plaintiff  sufficiently  proved  itself  to  be  a  corpora- 
tion under  the  laws  of  the  State  of  Ohio.  The  statute  of  that 
State  authorized  individuals  to  associate  and  form  banking 
companies,  by  signing  and  acknowledging  a  certificate  stating 
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certain  particulars,  and  causing  it  to  be  recorded  in  the  office 
of  the  recorder  of  the  county.  The  act  further  provides  for 
an  examination  of  the  institutions  which  shall  have  recorded 
certificates,  by  the  bank  commissioners  or  a  special  agent  ap- 
pointed by  them,  to  ascertain  whether  they  have  complied  with 
the  act;  and  the  commissioners  are  to  certify  to  the  Governor 
as  to  such  as  shall  have  been  approved  of,  and  if  he  is  also 
satisfied  that  the  law  has  been  complied  with,  he  is  to  issue  his 
proclamation,  setting  forth  that  they  are  authorized  to  com- 
mence and  carry  on  the  business  of  banking. 

The  plaintiff  (the  issue  being  on  its  having  been  created  a 
corporation)  proved  that  a  certificate,  containing  the  requisites 
mentioned  in  the  act,  had  been  recorded  in  the  proper  county, 
in  the  year  1845 ;  and  it  examined  its  cashier,  who  proved  that 
it  had  been  doing  business  as  a  bank,  under  its  articles  of  asso- 
ciation, at  Toledo,  for  several  years  last  past,  and  that  the 
defendant,  during  all  that  time,  had  acted  as  its  collecting  agent 
at  Buffalo,  corresponding  with  it  and  addressing  it  letters  under 
its  corporate  name.  The  Supreme  Court  held  the  proof  suffi- 
cient, and  the  plaintiff  recovered. 

I  am  of  opinion  that  the  judgment  was  in  accordance  with 
the  decisions  of  this  court  in  the  cases  of  The  Methodist  Epis- 
copal Church  v.  Pickett  (19  N.  Y.,  482),  and  JSaton  v.  Aspin- 
wall  (Id.,  119),  and  that  it  ought  to  be  affirmed. 

Clerks,  J.,  also  delivered  an  opinion  for  affirmance,  and  all 
the  judges  concurred. 

Judgment  affirmed 


Warhus,  Administrator,  &c,  v.  Bowery  Savings  Bank. 

A  regulation  of  a  savings  bank,  requiring  the  production  of  the  depositor's 
pass-book  before  he  should  be  entitled  to  receive  any  payment,  is  rea- 
sonable in  a  general  sense ;  but  proof  of  the  loss  of  the  pass-book,  or 
inability  to  find  after  proper  search,  will  excuse  the  non-production,  and 
entitle  the  depositor  to  his  money.  ' 
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The  rule  applied  as  against  the  administrator  of  an  intestate,  who  was  a 
German,  having  very  slight  knowledge  of  the  English  language,  and 
charged  with  notice  of  the  regulation  only  by  its  being  posted,  in  Eng- 
lish, in  the  banking-room,  and  printed  on  the  first  pages  of  a  signature- 
book  which  he  subscribed,  and  in  his  pass-book. 

Appeal  from  the  Superior  Court  of  the  city  of  New  York. 
On  the  trial,  the  plaintiff  proved  these  facte :  Frederick  War* 
hus,  the  appellant's  intestate,  on  the  20th  December,  1852, 
opened  an  account,  by  a  deposit  with  the  respondent,  a  bank 
for  savings  in  the  city  of  New  York.  At  the  time  of  the 
deposit,  the  intestate,  who  was  a  German,  understanding  but  a 
few  of  the  most  familiar  words  of  our  language,  signed  the 
rules  and  regulations  of  the  bank,  and  received  a  pass-book,  in 
which  the  deposit  was  entered,  and  which  had  pasted  in  the 
front  part  thereof  the  rules  and  regulations  of  the  bank.  One 
of  those  rules  was,  that  "  no  person  shall  have  the  right  to 
demand  any  part  of  his  principal  or  interest  without  producing 
the  original  book,  that  such  payment  may  be  entered  therein." 
The  intestate  continued  to  make  deposits  and  draw  money  from 
the  bank  during  his  life,  and  on  January  1, 1865,  there  was  a 
balance  in  hiB  favor,  on  the  books  of  the  bank,  amounting  to 
$198.68.  On  the  2d  of  August,  1854,  letters  of  administra- 
tion on  the  estate  of  Frederick  "Warhus  were  granted  to  the 
plaintiff  who  resided  at  Buffalo  where  the  intestate  died,  and 
in  the  same  month  he  demanded  of  the  defendant  the  moneys 
standing  on  the  books  to  the  credit  of  the  intestate.  The  bank 
officers  required  the  production  of  the  pass-book,  but  it  was 
not  produced,  nor  any  reason  given  for  its  non-production, 
except  the  plaintiff  said  he  had  it  not  The  officers  made 
no  inquiry  as  to  whether  search  had  been  made  for  the  pass- 
book, nor  did  they  suggest  in  any  way  that  proof  of  its  loss, 
or  of  ineffectual  search  for  it  would  be  accepted  as  an  excuse 
for  its  non-production.  The  defendant  moved  for  a  nonsuit: 
the  judge  thereupon  offered  to  allow  the  plaintiff  to  prove  that 
the  pass-book  had  been  lost  or  destroyed,  or  that,  on  a  proper 
search  made  for  it,  it  could  not  be  found.  The  plaintiff  making 
no  offer  of  such  evidence,  the  oomplaint  was  dismissed.    The 
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judgment  haying  been  affirmed  at  general  term,  the  plaintiff 
appealed  to  this  court 

Iscuah  T.  WiUiams,  for  the  appellant. 

John  ff.  Reynolds,  for  the  respondent 

D4.VIBS,  J.  It  is  provided,  in  and  by  the  6th  section  of  the 
act  incorporating  the  defendants  (Laws  of  1834,  ch.  229),  that 
the  corporation  shall  receive,  as  deposits,  all  sums  of  money 
jthat  may  be  offered  for  that  purpose ;  "  and  such  deposits  shall 
be  repaid  to  each  depositor  when  required,  and  at  such  times 
find  with  such  interest  and  under  such  regulations  as  the  board 
of  managers  shall  from  time  to  time  prescribe ;"  and  which 
regulations  were  to  be  put  up  in  a  conspicuous  place  in  the 
jopm  .where  the  business  of  the  corporation  should  be  trans- 
ited. 

In  pursuance  of  this  authority,. the  defendants  adopted  the 
:rule,  or  by-law,  above  quoted,  and  had  the  same  posted  in  a 
conspicuous  place  in  the  .room  where  their  business  was  trans- 
acted, and  a  copy  was  pasted  £n  the  front  part  of  each  deposi- 
.tor's  book.  The  question  presented  is,  whether  the  plaintiff 
can  recover  without  the  production  of  the  pass-book,  or  giving 
.some  evidence  of  its  loss  or  destruction,  or  in  some  way  ac- 
counting for  its  non-production.  It  is  contended,  on  the  part 
of  the  plaintiff,  that  he  can.  In  the  first  place,  it  is  to  bp 
.remarked,  that  the  legislature  evidently  contemplated  that- 
sopae  rvdes  and  regulations  in  reference  to  the  repayment  of 
,  jnoney  to  the  depositors  would  become  necessary.  They  were 
called  for,  alike  for  the  protection  of  the  depositor  as  well  as 
.the  bank.  In  pursuance  of  the  authority  thus  conferred,  tha 
defendants  adopted  the  regulation,  that,  on  repayment  of  any 
.moneys,  principal  or  interest*  the  pass-book  should  be  pro- 
duced, to  the. end  that  such  payment  might  be. entered  therein, 
and  reasonable  cprtainty  would  thereby  be  attained  that  the 
.payment  was  made  to  the  person  legally  entitled  to  receive  it 
This  regulation  was  put  up  in  accordance  with  the  require- 
Smith.— -Vol.  VII.  69 


546     CASES  IN  THE  COURT  OF  APPEALS. 

Warhus  9.  Bowery  Savings  Bank, 

ments  of  the  act  of  incorporation,  and  was  assented  to  by  the 
depositor,  and  we  arg  bound  to  hold  that  it  was  part  of  the 
condition  upon  which  the  defendants  received  the  deposit 

We  see  nothing  unreasonable  in  this  regulation ;  and  we  fail 
to  come  to  the  conclusion  that  it  was  intended,  or  does  in  fact 
work  any  forfeiture  of  the  depositor's  money.  It  is  to  receive 
a  reasonable  construction,  and  not  to  be  perverted  to  consum- 
mate fraud  or  work  injustice.  If  the  depositor)  when  he  wishes 
to  withdraw  his  money,  cannot  do  what  the  regulations  of  the 
defendants  require,  and  what  he  has  agreed  and  stipulated  to 
do,  he  must  certainly  do  the  next  best  thing — account  for 
the  non-production,  and  show  its  loss  or  destruction.  There 
would  be  no  safety,  either  to  the  bank  or  to  the  depositor,  if 
the  former  was  bound  to  pay,  on  demand,  without  the  produc- 
tion of  the  pass-book  as  the  evidence  of  authority  to  receive 
the  money  by  the  person  demanding  it ;  or,  if  it  is  not  pro- 
duced, the  same  security  to  both  requires  some  excuse  for  its 
non-production  to  be  given.  The  case  was-  put  as  favorably 
for  the  plaintiff,  by  the  judge  at  the  trial,  as  it  could  have  been ; 
and  as  he  did  not  avail  himself  of  the  privilege  given  to  prove 
that  the  pass-book  had* been  lost  or  destroyed,  or  that,  on 
proper  search  made  for  it,  it  could  not  be  found,  but  chose  to 
place  himself  upon  his  strict  right  to  the  money  upon  a  demand 
ibr  it,  without  any  compliance  with  this  regulation,  or  offer  to 
excuse  such  non-compliance,  he  must  abide  by  the  consequen- 
ces of  the  position  assumed.  We  think  the  grossest  injustice 
would  follow  from  the  adoption  of  the  principle  upon  which 
it  is  sought  to  maintain  this  action.  On  the  contrary,  we  think 
that,  if  we  hold  that  the  pass-book  should  have  been  produced, 
or  proof  given  of  its  loss  or  destruction,  or  that  proper  search 
had  been  made  for  it,  and  that  it  could  not  be  found,  no  injus- 
tice is  done  to  either  party,  but  that  the  rights  and  security  of 
both  are  alike  preserved.  If  the  plaintiff  makes  such  proof, 
he  will  be  entitled  to  his  money  on  demand ;  and  if  the  bank 
should  then  refuse  payment  of  it,  an  action  could  be  main- 
tained.   We  are  clearly  of  the  opinion  that,  upon  the  facts 
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appearing  in  this  case,  this  action  cannot  be  maintained,  and 
that  the  complaint  was  properly  dismissed. 

The  judgment  of  the  Supreme  Court  is  therefore  affirmed, 
with  costs. 


All  the  judges  concurring, 


Judgment  affirmed. 


Carman  v.  Pultz  et  aL 


The  tender  of  a  deed  to  one  of  the  joint  contractors  for  the  purchase  of 
land  is  sufficient:  upon  his  refusal  to  accept,  the  vendor  is  under  no 
obligation  to  make  a  tender  to  the  other. 

Upon  appeal,  this  couTt  will  presume  nothing  in  favor  of  the  party  alleging 
error ;  but,  if  compelled,  by  the  imperfection  of  a  referee's  report  or  the 
statement  of  facts,  to  resort  to  presumptions,  will  adopt  such  only  as 
will  sustain  the  judgment 

Accordingly,  where  the  case  shows  a  defect  in  the  deed  tendered  which 
afforded  a  good  reason  for  refusing  to  accept  it,  but  might  have  been 
remedied  if  pointed  out,  it  cannot  be  presumed,  in  the  absence  of  any 
statement  to  that  effect,  that  the  refusal  was  pat  on  that  ground ;  but,  on 
the  contrary,  in  support  of  the  judgment,  it  is  to  be  presumed  that  the 
efusal  was  on  some  other  untenable  ground,  or  no  ground  at  alL 

Appeal  from  the  Supreme  Court  Action  upon  a  promis- 
sory note,  set  out  in  the  complaint  as  follows : 

"$500.  Po'keepsie,  Aug.  20, 1863. 

On  the  first  day  of  May,  next,  we,  or  either  of  us,  promise 
to  pay  Charles  Carman,  or  order,  five  hundred  dollars^  value 
received. 

"H.  F.  Pultz. 

"Henby  R.  Power" 

i 
/ 

The  answer  admitted  the  execution  of  the  note,  but  averred 
that  it  was  given  without  consideration ;  that  on  the  day  of  the 
execution  of  the  note,  the  parties  to  the  action  entered  into  a 
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"contract,  by  which  the  plaintiff  agreed  to  sell  to  the  defendants 
certain  parcels  of  land  in  the  county  of  Hamilton,  for  the  sum 
bf  $8,600,  of  which  $1,500  was  to  be  paid  on  the  first  day 
of  May,  1854,  and  the  balance  was  to  be  secured  by  bond 
and  mortgage  upon  the  premises ;  and  that  the  note  in  suit 
was  given  in  part  payment  of  this  sum  of  $1,600.  Thfe  con- 
tract, as  set  forth  in  the  answer,  contained  the  following  pro- 
vision: 

"And  the  said  party  of  the  first  part  (the  plaintiff),  also 
agrees  that  upon  receiving  the  said  sum  of  $1,500,  at  the  time 
heretofore  mentioned,  he  will  execute  and  deliver  to  the  said 
parties  of  the  second  part,  a  good  and  sufficient  deed  for  the 
conveying,  and  assuring  to  them,  the  said  parties  of  the  second 
<part,  the  fee  simple  of  said  premises,  free  from  all  jncumbran- 
' fces,'  except  as  to  tax£s  and  assessments  which  may  accrue  from 
the  execution  of  these  presents,  until  thtf  first  day  of  May 
next;  which  deed  shall  contain  a  general  warranty  and  the  usual 
-full  covenants." 

The  case  was  referred  to  a  referee,  who  reported  as  follows : 

"Having  heard  the' proofe  and  allegations  of  the  parties  to 
this  action,  I  find  and  report  as  follows : 

"1.  ^Phafethe  consideration  of  the  note  mentioned  intheoom- 
>$la!m%  tote'the  agreement  set  forth  in  the  answer,  and  said  note 
Vas  given  fits  part  of  the  $1,500  payable  thereby. 

"  2.  That  the  plaintiff  tendered  a  deed  of  the  lands  contracted 
to  T)e"soid  by  said  agreement,  on  the  9th  of  May,  1854,  to 
Henry  E.  Power,  only,  and  notT>efore  then, 

"-8,  "But  that  the  ^performance,  or  tender  of  performance 
of  the  contract,  was  prevented  on  the  1st  of  May,  1854,  and 
delayed  until*  the'  tender  was"  made,* at*  the  instance  and  request 
"of  the  defendants. 

Upon  these  facts,  my  decision  is,  that  the  plaintiff  is  entitled 
to» judgment  against  the  defendant,  Henry  F.  Pultz,  for  the 
amount  of  his  note  and  interest  amounting  to  $538.00." 

A  ju<Jgment  was  entered  upon  this  report  for  the  plain* 
tiff,  which,  upon  appeal  to  the. general  term  of  the  Supreme 
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Court,  was  affirmed.    The  defendant,  Puhz,  appealed  to  this 
eourt. 

Aiwsa  J.  JParker,  for  the  appellant 
J.  H.  Jackson,  for  the  respondent. 

Selden*,  J.  By  the  contract  between  these  parties,  the 
defendants,  Pultz  and  Power,  agreed  to  pay  to  the  plaintiff 
the  sum  of  $1,500  towards  the  purchase  money  of  the  land,  to 
be  conveyed  on  the  1st  of  May,  1854,  and  the  plaintiff,  on  his 
part,  agreed  that  upon  receiving  the  said  sum  of  $1,500,  at  that 
time  he  would  execute  and  deliver  a  deed.  There  can  be  no 
doubt  whatever  that  these  are  dependent  covenants,  and  that 
either  party,  in  order  to  recover  against  the  other,  must  show 
performance,  or  something  equivalent  to  performance  upon  his 
own  part.  The  finding,  by  the  referee,  that  performance  of 
the  contract  was  delayed  at  the  instance  and  request  of  the  de* 
fondants,  until  the  time  when  the  tender  found  by  hiiri  was 
made,  of  course  excuses  the  omission  of  the  plaintiff  to  make 
the  tender  on  the  day  mentioned  in  the  contract  The  defend* 
ants  cannot  take  advantage  of  a  delay  produced  by  their  own 
act  The  tender  of  the  deed,  therefore,  upon  the  9th  of  May, 
1854,  has  in  all  respects  the  same  effect  upon  the  rights  of  the 
parties  as  if  made  upon  the  1st  of  May,  as  required  by  the 
terms  of  the  agreement 

But  the  referee  has  found  that  such  deed  was  tendered  to. 
Henry  R.  Power,  one  of  the  defendants,  only ;  and  this  pre- 
sents the  principal  question  in  the  case,  viz.:  "whether,  upon  a 
contract  like  this,  it  is  sufficient  for  the  vendor  to  tender  a  deed 
to  one  of  the  two  joint  purchasers,  in  the  absence  of  the  other ; 
or,  whether,  when  the  one  to  whom  the  tender  is  made  refuses 
to  accept,  he  must  also  make  a  tender  to  the  other.  The  referee 
has  not  found,  in  express  terms,  that  the  defendant,  Power, 
refused  to  accept  the  deed ;  but  this  is  plainly  to  be  inferred  from 
the  tenor  of  his  report. 

No  authority  was  cited  upon  the  argument  upon  this  ques- 
tion, nor  am  I  aware  that  it  has  ever  been  decided ;  but  I  am 
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dearly  of  the  opinion  that  when  two  persona  have  entered  into 
a  joint  contract  for  the  purchase  of  lands,  if  one  of  them  refuses 
to  accept  a  deed  tendered  pursuant  to  the  contract,  the  vendor 
is  under  no  obligation  to  make  a  further  tender  to  the  other. 
As  between  the  vendor  and  the  vendees,  the  contract  is  single. 
The  latter  constitute,  so  far  as  the  rights  of  the  vendor  are  con- 
cerned, but  one  party.  Each  is  holden  to  him  for  the  perform- 
ance of  the  entire  contract,  and  he  is  not  bound  to  recognize 
any  duality  of  rights  as  existing  between  them.  He  could 
not  be  compelled  to  execute  separate  deeds  for  their  respective 
interests,  and,  as  one  deed  only  was  required,  it  follows  that 
one  alone  could  accept  for  both.  Either  of  the  vendors,  there- 
fore, being  authorized  to  accept  performance  on  the  other  part> 
and  bound  to  complete  performance  on  their  own,  upon  receiv- 
ing a  tender  of  a  conveyance  would  be  under  obligation  to 
accept  it  and  make  the  corresponding  payment ;  and  his  neglect 
or  refusal  to  do  so,  would  be  a  clear  breach  of  the  contract  on 
the  part  of  such  vendees.  Can  they  then,  after  having  thus 
broken  the  contract,  on  their  own  part,  defend  themselves  upon 
the  ground  of  a  subsequent  omission  on  t^he  part  of  the  vendor  ? 
I  think  not 

But  it  is  said  that  the  plaintiff  did  not  tender  such  a  deed  as 
the  contract  requires,  and  hence  the  defendants  were  not  bound 
to  accept  it  The  contents  of  the  deed  tendered  do  not  appear 
from  the  body  of  the  referee's  report;  but  where  documentary 
evidence  is  introduced  upon  a  trial,  and  such  evidence  is  refer- 
red to  in  the  statement  of  facts  contained  in  the  Case,  or  in  "the 
report  of  the*  referee,  when  such  report  supplies  the  place  of  a 
statement,  the  documents  containing  the  evidence  are  considered 
and  treated,  by  this  court,  as  constituting  a  part  of  such  state* 
ment  or  report  It  is  otherwise  in  respect*  to  mere  parol  tes- 
timony, which  is  never  resorted  to  except  for  the  purpose  of 
explaining  some  ambiguity  found  in  the  statement  The  report, 
in  this  case,  refers  to  a  deed  tendered  by  the  plaintiff  to  the 
defendant,  Power,  and  we  find  appended  to,  the  Case  the  copy 
of  a  deed  from  the  plaintiff  to  the  defendants,  bearing  date 
May  1st,  1854,  and  marked  as  "  Exhibit  D."    It  may  be  said 
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that  the  report  does  not  identify  the  original  of  this  paper  as 
the  deed  which  was  tendered;  but  this  objection  ought  not,  I 
think,  to  prevail.  From  the  contents  of  the  deed  itself:  from 
its  being  marked  as  an  exhibit ;  and  from  there  being  no  other 
deed  in  the  printed  Case,  it  is  plainly  to  be  inferred  that  this  is 
the  deed  referred  to  by  the  referee.  Either  party  might  have 
obtained  a  correction  of  the  report  or  of  the  Case  in  ttiis  respect, 
and  the  plaintiff  would,  no  doubt,  have  done  so,  if  this  had 
not  been  the  true  deed.  On  looking  at  this  document,  it  is 
plain  that  it  is  not  such  a  deed  as  the  plaintiff  was  bound  by 
his  contract  to  tender;  as  it  contained  merely  a  covenant  for 
quiet  enjoyment,  while  the  contract  to  the  plaintiff  undertook 
to  give  a  deed  "  with  full  covenants."  The  defendant  Power, 
therefore  had  a  right,  upon  the  tender  to  him  of  this  deed,  to 
refuse  to  accept  it,  on  account  of  its  insufficiency  in  this  respect 
Tf^  however,  instead  of  pointing  out  this  defect,  he  put  his  re- 
fusal upon  other  grounds,  which  would  not  have  been  removed 
by  any  alteration  which  could  have  been  made  in  the  deed, 
neither  he  nor  his  co-purchaser  can  now  avail  themselves  of 
its  insufficiency. 

Here,  then,  arises  a  question  as  to  the  construction  to  be  put 
upon  the  report  of  the  referee.  That  does  not  even  state  that 
Power  refused  to  accept  the  deed,  when  tendered.  Such  a  re- 
fusal, however,  is  plainly  to  be  inferred  from  the  tenor  of  the 
report ;  but  as  to  die  grounds  upon  which  he  placed  that  refu- 
sal, the  report  is  entirely  silent  We  are  left,  therefore,  to  the 
legal  presumptions  which  arise  under  the  rules  heretofore 
adopted  for  the  construction  of  referees'  reports  and  statements 
of  facts  presented  to  this  court  upon  appeal.  Such  reports  and 
statements  are  not  construed  with  the  strictness  which  was  ap» 
plied,  at  common •law,  to  special  verdicts.  Error  on  the  part 
of  the  court  below,  will  not  be  presumed,  but  must  be  made 
clearly  to  appear.  Hence  it  is  incumbent  upon  the  appellant 
to  take  care  so  to  present  the  facts  upon  which  the  case  depends, 
as  to  show  affirmatively  that  an  error  has  been  committed.  This 
court  will  presume  nothing  in  favor  of  the  party  alleging  the 
error;  but  if  compelled,  through  the  imperfection  of  the  state* 
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ment  of  facts,  to  resort  to  presumptions  at  all,  will  adopt  such 
only  as  will  sustain  the  judgment.  The  report,  in  thi3  case, 
therefore,  being  silent  as  to  the  grounds  upon  which  the  defend- 
ant Power  refused  to  accept  the  deed  tendered  to  him  by  the 
plaintiff,  we  cannot  presume  that  he  pointed  out  the  defect  in 
the  deed,  and  based  his  refusal  upon  such  defect  On  the  con- 
trary, as  we  presume  the  judgment  to  be  right,  until  the  con- 
trary is  made  distinctly  to  appear,  where,  as  in  this  case,  there 
is  an  evident  omission  of  important  facts  in  the  statement  or 
report,  we  must  presume  these  facts  to  have  been  such  as  would 
warrant  the  judgment  rendered.  It  follows,  from  this,  that  the 
judgment  cannot  be  reversed  for  the  insufficiency  of  the  deed. 
There  is  no  foundation  for  the  position  that  the  note  was 
void,  as  being  without  consideration.  It  was  given  for  a  por- 
tion of  the  sum  of  $1,500,  to  be  paid  upon  the  execution  of 
the  deed.  It  had  the  same  consideration  as  the  residue  of  that 
sum,  and  whether  it  was  received  in  satisfaction  pro  tanto  of  the 
payment  to  be  made  on  the  1st  of  May,  1854,  or  merely  as  an 
additional  security,  is  of  no  importance.  In  either  case  an 
action  may  be  maintained  upon  it  under  any  circumstances 
which  would  support  an  action  for  the  residue  of  the  $1,500. 
The  judgment  must  be  affirmed. 


All  the  judges  concurring, 


Judgment  affirmed. 
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tTpon  the  sale  of  a  chattel  by  the  manufacturer,  a  warranty  is  implied  that 
the  article  sold  is  free  from  any  latent  defect  growing  out  of  the  process 
of  manufacture. 

When,  however,  there  is  a  latent  defect  in.  tbe  materials  employed,  the 
manufacturer  is  liable,  as  upon  implied  warranty,  only  where  it  proved, 
or  is  to  be  presumed,  that  he  knew  of  the  defect 

It  seems  that  the  theory  of  the  common  law  in  respect  to  implied  warranties, 
rests  upon  the  deceit  of  the  vendor  in  not  disclosing  defects  of  which 
the  probability  of  his  knowledge  is  so  great  that  its  existence  is  presumed. 
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Where  the  knowledge  of  the  vendor  can  be  proved  by  direct  evidence,  his 
responsibility  rests  on  the  ground  of  fraud. 

The  difference  between  the  two  cases  is,  that  in  the  one  the  scienter  is  actu- 
ally proved,  in  the  other  it  is  presumed. 

The  reasons  of  agreement  and  of  diversity  between  the  common  law  and 
the  civil  law  in  this  respect,  stated  by  Sildiw,  J. 

Appeal  from  the  Supreme  Court.  The  complaint  was  upon 
a  promissory  note  for  $467.88,  payable  to  the  plaintiffs,  at  the 
Washington  County  Bank,  five  months  from  date. 

The  defendant,  in  his  answer,  alleged  that,  in  1865,  he  pur 
chased  of  the  plaintifls  a  quantity  of  circular  saws,  for  tfie 
purchase  price  of  which  the  note  set  forth  in  the  complaint 
was  given ;  that,  at  the  time  of  the  purchase,  the  plaintifla 
11  Warranted  said  saws  to  be  good  saws,  and  of  good  quality/' 
and  he  aVerred  that  the  saws  were  "  not  good  saws,  or  of  good 
quality,"  and  that  said  saws  were  "  of  no  value."  The  reply 
denied  the  facts  set  up  in  the  answer. 

Upon  the  trial,  the  defendant  offered  to  show  these  facts : 
"  At  and  for  a  long  time  previous  to  the  purchase  in  question," 
the  defendant  was  in  the  business  of  manufkcturing  and  vend- 
ing Page's  circular  saw-mills,  and  had  in  that  business  had  con- 
siderable dealings  with  the  plaintiffs.  In  May,  1855,  he  ordered 
of  the  plaintiflfe  the  saws  mentioned  in  the  answer,  for  the 
.purpose  of  supplying  mills  made  and  vended  by  him ;  and 
communicated  the  purpose  to  the  plaintiffs.  Upon  that  order, 
and  subsequent  thereto,  the  plaintiffs  manufactured  the  saw  in 
question,  and  forwarded  the  same,  on  the  defendtnt's  order,  to 
John  Howard  &  Co.,  at  Port  Huron,  in  Michigan.  The  con- 
signees tried  the  saw,  in  a  circular  saw-mill  made  by  the  defen- 
dant and  sold  to  them,  and  the  saw  was  unsound  and  worthless 
by  reason  of  softness,  and  was  returned  immediately  to  the  plain- 
tiffs and  by  them  attempted  to  be  retempered,  and  was  again  for- 
warded by  the  plaintiffs  to  John  Howard  &  Co.,  and  was  found 
to  be  utterly  worthless  by  reason  of  softness,  and  otherwise 
defective ;  and  the  same  was  then  returned  to  the  defendant." 

This  offer  was  objected  to,  and  rejected  by  the  judge,  on  the 
ground  that  the  defendant,  under  the  answer,  "  could  not  prove 
Smith.— Vol.  V1L  70 
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facts  to  establish  an  implied  guaranty ;  that  such  defence  must  be 
specially  pleaded."  To  this  decision  the  counsel  for  the  defend- 
ant excepted.  The  judge  subsequently  modified  this  ruling, 
and  decided  to  receive  the  evidence  offered,  except  in  so  far  as 
it  was  proposed  to  prove  that  the  saw  was  manufactured  by  the 
plaintiffs  for  the  express  use  of  the  defendant's  mills.  Evidence 
was  thereupon  given,  tending  to  show  that  one  of  the  saws 
manufactured  by  the  plaintifls  and  sold  by  them  to  the  defend- 
ant, and  for  which  the  note  in  suit  was  given,  through  defect- 
ive material,  or  want  of  being  properly  tempered,  was  so  soft 
as  to  be  entirely  useless.  At  the  conclusion  of  the  case,  the 
defendant's  counsel  insisted  that  the  cause  should  be  submitted 
to  the  jury  upon  this  evidence ;  but  the  judge  refused  so  to 
submit  it,  and  directed  the  jury  to  find  a  verdict  for  the  plain- 
tiffs ;  to  which  direction  and  request  the  defendant's  counsel 
excepted. 

The  jury  found  a  verdict,  upon  which  judgment  was  entered 
for  the  plaintiff;  and  upon  appeal  this  judgment  was  affirmed 
at  general  term  in  the  fourth  district  The  defendant  appealed 
to  this  court,  where  the  cause  was  submitted  on  printed  argu- 
ments. 

Lyman  S.  Nbrthup,  for  the  appellant 

U.  0.  Para,  for  the  respondents. 

Selden,  J.  If,  to  sustain  the  defence  in  this  case,  it  was 
necessary  to  show  that  the  plaintiffs  had  agreed  to  manufacture 
these  saws  for  a  specific  purpose,  and  that  when  tried  one  or 
more  of  them  proved  not  to  be  adapted  to  or  useful  for  that 
purpose,  then  the  rulings  of  the  judge  upon  the  trial  may  have 
been  right  Such  a  contract  would  be  entirely  different  from 
an  ordinary  sale,  with  a  general  warranty  of  quality,  and  would 
require  to  be  specially  stated.  But,  on  the  other  hand,  if  upon 
every  sale  of  a  manufactured  article  by  the  manufacturer  him- 
self, there*  is  an  implied  warranty  that  the  article  sold  is  free 
from  any  latent  defect  growing  out  of  the  process  of  manufac 


ALBANY,  JUNE,  I860.  555 

Hoe  v.  Sanborn. 

ture,  then  the  cause  should  have  been  submitted  to  the  jury 
upon  the  evidence  given.  It  is  not  necessary,  in  pleading, 
where  a  party  relies  upon  a  mere  general  warranty  of  the 
quality  of  goods  sold,  to  state  whether  the  warranty  is  express 
or  implied.  A  general  averment  that  the  vendor  warranted 
the  articles  to  be  of  a  good  quality,  is  sufficient.  Proof  of  a 
warranty  of  either  kind  will  support  the  averment.  In  the 
view  I  take  of  this  case,  therefore,  it  is  only  necessary  to  con- 
sider whether,  upon  a  sale  by  a  manufacturer,  of  articles  manu- 
factured by  himself,  he  impliedly  undertakes  that  such  articles 
are  of  fair  quality,  and  have  no  secret  defect  arising  out  of  the 
manner  in  which  they  were  manufactured. 

It  may  not  be  possible  to  reconcile  all  the  decisions  upon  the 
subject  of  implied  warranties  upon  the  sale  of  goods ;  but  if 
we  keep  steadily  in  view  the  principle  which  lies  at  the  basis 
of  all  such  cases,  we  shall  find  that  much  of  the  apparent 
conflict  will  disappear.  It  is  a  universal  doctrine,  founded 
upon  the  plainest  principles  of  natural  justice,  that,  whenever 
the  article  sold  has  some  latent  defect  which  is  known  to  the 
seller,  but  not  to  the  purchaser,  the  former  is  liable  for  this 
defect,  if  he  fails  to  disclose  his  knowledge  on  the  subject  at 
the  time  of  the  sale.  In  all  such  cases,  where  the  knowledge 
of  the  vendor  is  proved  by  direct  evidence,  his  responsibility 
rests  upon  the  ground  of  fraud.  But  there  are  cases  in  which 
the  probability  of  knowledge  on  the  part  of  the  vendor  is  so 
strong,  that  the  courts  will  presume  its  existence  without  proof; 
and  in  these  cases,  the  vendor  is  held  responsible  upon  an 
implied  warranty.  The  only  difference  between  these  two  i 
classes  of  cases  is,  that  in  one  the  scienter  is  actually  proved,  in  i 
the  other  it  is  presumed.  — » 

It  is  obvious  that  the  vendor  of  goods  would  be  very  likely 
to  k^ow  whether  he  has  a  title  to  the  goods  he  sells.  He  kijows 
the  source  from  which  such  title  was  obtained,  and  has,  there- 
fore, means  of  judging  of  its  validity  which  the  purchaser 
cannot  be  supposed  to  have.  Hence  it  is  the  doctrine,  both 
of  the  civil  and  the  common  law,  that  every  vendor  impliedly 
warrants  that  he  has  title  to  what  he  assumes  to  selL 
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Some  slight  doubt  Has  been  supposed  to  be  thrown  upon  this 
doctrine,  in  England,  by  the  remarks  of  Parke,  B.,  in  the 
case  of  Morley  v.  Attenborough  (3  Exch.,  500).  It  is,  however, 
too  well  settled,  both  in  England  and  in  this  country,  to  be 
overthrown  or  shaken  by  the  obiter  dicta  of  a  single  judge. 
My  object  is,  not  to  establish  this  doctrine,  which  admits  of  no 
doubt,  but  simply  to  show  that  it  rests  upon  the  foundation 
here  suggested,  viz.,  the  presumed  superior  knowledge  of  the 
vendor  in  regard  to  his  title.  The  case  of  Morley  v.  Attenbo- 
rough itself  tends,  in  my  view,  to  confirm  this  position.  It 
arose  upon  a  sale,  by  a  pawnbroker,  of  a  harp  pledged  with 
him  as  security  for  a  debt.  The  sale  was  made  through  auc- 
tioneers, and  a  general  catalogue  was  ftirnished  to  the  bidders, 
which  "  stated  on  the  title  page  that  the  goods  for  sale  consisted 
of  a  collection  of  forfeited  property."  The  court  held,  that 
there  was  no  ^plied  warranty  of  title  in  that  case.  There 
was,  perhaps,  good  reason  why  this  case  should  be  considered 
an  exception  to  the  general  rule.  The  pawnbroker  could  not 
justly  be  presumed  to  have  any  special  knowledge  in  regard 
to  the  ownership  of  the  articles  pledged.  The  probability  was, 
that  he  had  received  them  upon  the  faith  of  the  pledgor's  pos- 
session alone,  and  the  purchaser  was,  in  this  respect,  upon  an 
equal  footing  with  himself. 

There  are  other  exceptions  to  the  general  rule,  which  have 
the  same  tendency.  The  case  of  judicial  sales  is  one.  There 
is  no  ground  for  presuming  that  the  officer  of  the  law  has  any 
peculiar  knowledge  on  the  subject  of  the  title  to  the  property 
he  exposes  to  sale.  No  doubt  both  the  pawnbroker  and  the 
officer,  if  shown  to  have  knowledge  which  they  conceal,  would 
be  liable  for  fraud ;  or,  if  they  could  justly  be  presumed  to 
have  such  knowledge,  would  be  liable  upon  an  implied  war- 
ranty. It  was  expressly  held,  in  the  case  of  Peio  v.  Blades 
(5  Taun.,  657),  that  the  law  raises  an  implied  promise  on  the 
part  of  a  sheriff,  who  sells  goods  taken  in  execution,  that  he 
does  not  know  that  he  is  destitute  of  title  to  the  goods. 

A  very  ancient  and  leading  case  on  the  subject  of  implied 
warranty  of  title,  viz.,  Cross  v.  Gardner  (Carth.,  90),  shows  the 
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ground  of  liability  to  be  that  here  suggested.  There,  the 
plaintiff  sought  to  recover  against  the  defendant  for  selling  a 
pair  of  oxen  as  his,  when  they  in  truth  belonged  to  another. 
It  was  objected  that  the  declaration  neither  stated  that  the 
defendant  deceitfully  sold  the  oxen,  nor  that  he  knew  them  to 
be  the  property  of  another  person.  But  the  court  held  the 
defendant  liable,  because  the  plaintiff  had  no  means  of  know- 
ing to  whom  the  property  belonged  but  only  by  the  posses- 
sion. This  plainly  implies  that  the  defendant  had  better  means 
of  knowledge;  and  upon  this  presumption,  the  court  evidently 
.proceeded.  That  this  was  the  foundation  of  the  decision,  ap- 
jpears  also  from  another  report  of  the  same  case  (1  Shower, 
68),  where  the  ground  taken  was,  that,  "  if  a  man,  having  pos- 
•session  of  goods,  sell  them  as  his  own,  an  action  lies  for  the 
deceit."  Now,  deceit  implies  knowledge,  and  as  no  knowledge 
was  proved,  it  must  have  been  presumed. 

In  an  older  case  still,  viz.,  Dak's  case  (Ceo.  JEliz.,  44),  the 
court  decided,  by  two  judges  against  one,  that  the  action  would 
not  lie,  because  there  was  no  allegation,  or  proo£  that  the 
defendant  knew  of  the  defect  in  his  title.  But,  to  use  the  lan- 
guage of  Crok$,  "  Andebson  contra,  for  it  shall  be  intended  that 
he  that  sold  had  knowledge  whether  they  were  his  goods  or 
not"  The  .ground  here  taken  by  the  dissenting  judge,  that 
every  vendor  is  presumed  to  know  whether  he. has  title  to, the 
•things  he  sells,  is  precisely  that  upon  which  the  subsequent 
•cases  have  proceeded,  and  one  which  affords  $  solid  basis  for 
the  doctrine  of  implied  warranty  of  title. 

It  is  equally  clear,  that  implied  warranties  in  respect 
quality,  wherever  they  are  held  to  arise,  rest  upon  a  presump- 
tion, in  theL  particular  case,- that  the  vendor  knew  of  the  defect. 
It  is  easy  to  see,  that,  in.  respect  to  all  that  class  of  personal 
chattels  which  do  not  enter  extensively  into  the  business  and 
tradeoff  people,  and  which  do  not  pass  rapidly  from. hand  to 
hand,  6ueh  as  horses,  cattle,  furniture,  aadrthe  like,  the  vendor 
^ho,  in  most  ^ases,  would  have  had  the  article  for  some  time 
in  possession  and  use,  would  be  very  likely  to  know  whether 
it  was  •  defective,  aad.  a  presumption  of  knowledge  would,  in 
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such  cases,  as  a  general  rule,  be  both  reasonable  and  safe.  On 
the  other  hand,  with  regard  to  those  goods  which  are  the  sub- 
ject of  general  traffic,  and  are  habitually  purchased,  not  for 
.use,  but  to  be  sold  again,  no  such  presumption  could  fairly 
arise.  This  distinction  may  serve  to  account,  in  some  degree, 
for  the  difference  between  the  civil  and  the  common  law  rule 
upon  the  subject  of  latent  defects  in  articles  sold.  *  The  role 
of  the  civil  law,  viz.,  caveat  venditor,  was  adopted  at  an  early 
period,  and  in  reference,  as  it  would  seem,  rather  to  those  arti- 
cles which  are  gf  general  and  ordinary  use,  than  to  such  as 
enter  extensively  into  the  commerce  of  the  country ;  while 
that  of  the  common  law,  viz.,  caveat  emptor,  originating  in  a 
commercial  age,  and  among  a  highly  commercial  people,  natu- 
rally took  the  form  best  calculated  to  promote  the  freedom  of 
trade.  No  doubt  the  common  law  rule  is,  upon  the  whole,  wisest 
and  best  adapted  to  an  advanced  state  of  society ;  and  yet  there 
is  a  large  class  of  cases  in  which  that  of  the  civil  law  would 
serve  to  prevent  a  multitude  of  frauds.  Take,  for  instance^ 
the  article  of  horses.  Few  would  deny  that,  as  to  them,  it 
would  be  more  conducive  to  justice  if  the  vendor  were,  in  all 
cases,  held  to  warrant  against  secret  defects.  But,  as  it  would 
be  impracticable  to  discriminate  among  the  infinite  variety  of 
articles  which  are  the  subjects  of  sale,  the  common  law  applies 
the  maxim  caveat  emptor,  as  a  general  rule,  to  all  cases. 
— It  has  been  frequently,  but,  as  I  apprehend,  inaccurately 
said,  that  under  the  civil  law  a  warranty  is  implied  from  the 
payment  of  a  "sound  price"  for  the  article  sold.  Although 
paying  a  "  sound  price"  may  prove  that  the  purchaser  was  not> 
it  does  not  prove  that  the  vendor  was,  cognizant  of  any  defect 
It  can,  therefore,  have  no  tendency  to  show  which  <3f  the  two 
parties  ought  to  bear  the  loss;  Where,  however,  the  price  paid 
is  less  than  the  value  of  the  article,  supposing  it  to  be  sound, 
this  shows  tjiat  the  purchaser  was  apprised  of  the  defect,  and 
that  the  parties  contracted  with  reference  to  it  In  such  cases, 
therefore,  no  warranty  arises.  It  is  in  this  aspect  alone  that 
the  price  paid  becomes  of  importance.  But  because  the  want 
of  a {i  sound  price"  would  thus  prevent  a  warranty,  it  has  been 
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illogically  inferred  that  the  payment  of  a  "sound  price"  was 
the  foundation  of  the  warranty.  The  truth  is,  that  the  civil 
law  raises  the  warranty,  because  it  presumes  knowledge  on  the 
part  of  the  vendor ;  and  the  want  of  a  "  sound  price"  prevents 
a  warranty,  because  it  proves  equal  knowledge  on  the  part  of 
the  vendee. 

The  theory  of  the  civil  and  of  the  common  law,  in  respect  \ 
to  these  implied  warranties,  is  entirely  different  The  civil 
law  holds,  that  the  warranty  enters  into  and  forms  an  integral 
part  of  the  contract  of  sale  itself,  as  will  be  seen  by  referring 
to  Pothier's  definition  of  a  sale,  and  his  statement  of  the  obli- 
gation of  the  vendor  to  warrant  against  latent  defects,  which  he 
deduces  directly  from  that  definition.  The  definition  he  gives 
seems  to  be  somewhat  strained  for  the  purpose  of  embracing 
that  obligation.  (See  Pothier  on  dont  of  Sale,  Prelim.  Art  tod 
Part  II,  chap.  1,  §  4.) 

But  the  common  law,  with,  as  I  conceive,  better  logic,  de- 
rives the  obligation  from  the  general  doctrine  which  holds 
vendors  responsible  for  every  species  of  deception.  That  this 
is  the  true  source  of  this  warranty  at  the  common  law,  will  be 
rendered  apparent  by  reference  to  three  early  cases,  two  of 
which  have  been  already  referred  to;  viz.:  DM 8 case  (Cro. 
Eliz.,  44);  FwrnisY.  Leicester  (Cro.  Jac^  474);  and  Cross  v. 
Gardner  (Carth.,  90;  &  G,  1  Show.,  68).  These  cases  show 
by  what  gradations  a  strong  principle  of  justice  overcame  at 
length  the  technical  rules  of  the  common  law,  and  forced  the 
courts  to  sustain  an  action  for  a  deceit  without  any  averment  , 
or  actual  proof  of  willful  deception.  - ' 

It  is  possible  to  read,  even  in  the  meagre  record  we  have  of 
these  three  cases,  the  mental  operations  of  the  pleaders,  at  that 
remote  period,  in  framing  the  respective  declarations.  They 
were  all  experimental  cases,  and  probably  enlisted  the  highest 
legal  talent  The  declaration  in  Gross  v.  Gardner^  as  we  know, 
was  drawn  by  Mr.  Justice  Gould  of  the  King's  Bench.  This 
we  learn  from  himself,  in  Medina  v.  Stoughton  (Lord  Bay,  693). 
The  object  of  the  pleader  in  each  case,  evidently  was  to  avoid 
the  necessity  of  alleging  a  scienter,  of  which  he  has  no  extrin- 
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sic  proof.  In  DqlMs  case,  there  was  no  averment,  direct  or  in- 
direct, on  $he  subject  of  knowledge,  and  the  experiment  failed ; 
the  pleader  baying  taken  too  great  a  stride  to  begin  with,  but 
carrying  along  with  hmj,  nevertheless,  one-third  of  the  court 
In  Fwrnisv.  Leicester^  the  wor4  "deceitfully,"  which  implied 
knowledge,  was  ventured  upon,  relying  upon  the  presumption 
of  knowledge  to  support  it;  ,and*this  experiment  succeeded. 
In  Cross  v.  Gardner,  another  step  was  taken,  and  a  colloquium 
and  averment  of  possession  in  the  plaintiff  were  resorted  to, 
instead  of  any  allegation  pf  knowledge.  In  this,  also,  the 
pleader  was  successful. 

These  are  the  oases,  especially  the  hist,  which  established,  in 
the  English  cojurts,  the  doctrine  of  implied  warranty  of  title; 
and  my  object  in  referring  to  them  is  to  sustain  the  position 
I  take,  that  the  role  was  originally  based  upon  the  presumption 
that  a  vendor  knows  whether  or  not  he  has  title  to  the  things 
•which  he  sells.  That  this  waa  so,  is  manifest  frQm  the  kind  of  de- 
claration u^d  in  dl  these  cages,  viz. :  oaeefcwr  a  deceit  Precisely 
when  the  farm  of  action  was  changed,  from  case  to  assumpsit, 
does  not  appear ;  but  it  oertainly  was  not  until  after  the  time 
of  Bkckstane,  because  he  says :  *'  In  contracts  likewise  forsake, 
if  is  constantly  understood  that  the  seller  undertakes  that  the 
Commodity  he  sells  is  his  own,  and  if  it  proves  otherwise,  an 
action  on  the  case  lies  against  him  to  exact  damages  for  this 
deceit"  (8  Bl.  Com.,  185w)  It  is  plain,  therefore,  that  the 
courts  proceeded  in  these  oases  upon  the  ground  of  presumptive 
knowledge  on  the  part  of  the  vendor  of  his  want  of  title. 

^  It  has  already  been  shown,  to  some  extent,  that  implied  wax- 
rantiee.as  to  quality,  are  based,  when  they  exist  at  all,  upon  the 
same  assumption.  But  this  will  further  appear  from  some  of 
the  exceptions  to  the  oommon  law  rule,  of  caveat  emptor.  One 
of  these  exceptions,  which  has  been  generally  recognized,  is, 
that  upon  the  sale  of  provisions,  which  are  purchased,  not  for 
the  purpose  of  resale,  but  to  be  consumed  by  the  purchaser, 

,  there  is  an  implied  warranty  that  such  provisions  are  sound 
and  wholesome.    There  are  two  cases  in  our  own.  courts  which 

~"*how  the  foundation  of  .this  exception.    The  first  is  that  of 
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Van  Bracktin  v.  Fonda  (12  John.,  468),  which  was  an  action  to 
recover  damages  for  selling  a  quantity  of  beef  as  "  good  and 
sound,"  which  proved  u  bad  and  unwholesome."  There  was 
in  that  case  some  evidence  that  the  defendant  knew  the  animal 
to  be  diseased  before  it  was  slaughtered ;  but  the  court,  in  giv- 
ing judgment,  say  that  "in  the  sale  of  provisions  for  domestic 
use,  the  vendor  is  bound  to  know  that  they  are  sound  and 
wholesome,  at  his  peril."  Although  what  the  court  here  says  is 
that  the  vendor  is  bound  to  know  the  condition  of  what  he 
sells,  yet  the  subsequent  case  of  Mioses  v.  Mead  (1  Denio,  S78), 
which  was  more  elaborately  considered,  shows  clearly  that  the 
doctrine  rests  upon  a  presumption  of  knowledge  on  his  part 
The  sale  in  that  case  was  of  194  barrels  of  mess  beef,  which 
proved  to  be  tainted ;  and  the  action  was  assumpsit  founded 
upon  an  implied  warranty  of  soundness.  The  beef  was  bought, 
not  for  immediate  consumption,  but  by  merchants,  for  the 
purpose  of  being  resold.  Mr.  Mann,  who  argued  for  the  defend- 
ant, did  not  dispute  the  general  rule,  but  relied  upon  the  fact 
that  the  purchase  was  not  for  consumption.  The  pith  of  hia 
argument  was  in  this  sentence:  "Where  the  sale  is  by  whole* 
sale,-  the  vendor  has  no  more  opportunity  of  knowing  their 
quality  (the  quality  of  the  provisions  sold)  than  the  purchaser." 
In  giving  judgment  for  the  defendant,  the  court  proceeded  \ 
upon  this  ground,  as  is  evident  from  the  following  language  of 
Bronson,  Ch.  J.  After  referring  with  approbation  to  the  case 
of  Van  BrockUn  v.  Fonda,  he  says:  "But  there  is  a  very 
plain  distinction  between  selling  provisions  for  domestic  use 
and  selling  them  as  articles  of  merchandise,  which  the  buyer 
does  not  intend  to  consume  but  to  sell  again.  Such  sales  are 
usually  made  in  large  quantities,  and  with  less  of  opportunity  to 
know  the  actual  condition  of  the  goods,  than  when  they  are  solcf 
by  retail."  The  implied  warranty  depends,  therefore,  in  these 
cases,  as  in  all  others,  upon  the  question  whether  there  is  reason 
to  impute  to  the  vendor  a  knowledge  of  the  defects,  if  any  exist 
Another  exception  to  the  general  rule,  which  has  been  re* 
cognized  in  several  cases,  but  with  some  hesitation  and  uncer- 
tainty, is,  that  a  manufacturer,  who  sells  goods  of  his  own 
Smith.— Vol.  VIL  71 
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manufacture,  impliedly  warrants  that  they  are  free  from  any 
latent  defect  growing  out  of  the  process  of  manufacture.    In 
regard  to  the  justness  of  this  exception,  it  would  seem,  aside 
from  authority,  scarcely  possible  to  doubt    If  the  vendor  can 
be  proved  to  have  had  knowledge  of  the  delect,  and  failed  to 
disclose  it,  all  agree  he  is  liable.    Is  it  not  reasonable  to  presume 
that  he  who  made  a  thing  which  has  a  defect  arising  solely  from 
the  manner  in  which  it  is  made,  is  cognizant  of  that  defect? 
Where  the  vendor  has  manufactured  the  article  with  his  own 
hands,  the  inference  of  knowledge  would,  plainly,  in  many 
cases,  be  strong  enough  to  charge  him  even  in  an  action  for 
fraud.    But  if  the  manufacturing  is  done  by  agents,  the  general 
principles  of  law  would  hold  the  principal  responsiblefor  those 
whom  he  employs.    Wherever  the  vendor,  therefore,  has  him* 
self  manufactured  the  article  sold,  or  procured  it  to  be  done  by 
|  others,  if  honesty  and  fair  dealing  are  ever  to  be  enforced  by 
jlaw,  a  warranty  should  be  implied.    The  doubts  which  have 
been  expressed  in  one  or  two  cases  in  this  State,  upon  this  sub? 
ject,  could,  I  think,  never  have  arisen,  if  the  courts  had  kept 
steadily  in  view  the  principles  upon  which  implied  warranties 
rest    This  would  also  have  prevented  the  confusion  which 
pervades  the  early  English  cases  on  the  subject  of  exceptions 
to  the  nlaxim  caveat  emptor.    The  rule  that  upon  executory 
contracts  for  the  delivery  of  some  indeterminate  thing  at  a 
future  day,  there  is  an  implied  warranty  that  the  article  shall  be 
of  a  fair  quality  and  merchantable ;  the  supposed  rule  that  upon 
the  sale  of  a  thing  for  a  particular  purpose,  there  is  an  implied 
warranty  that  the  thing  shall  be  fit  and  suitable  for  that  purpose, 
and  the  like  rule  that  upon  the  sale  of  goods  by  sample,  the 
vendor  warrants  that  the  goods  shall  be  equal  to  the  sample, 
have  all  been  treated  as  exceptions  to  that  maxim. 

The  first  of  these  rules  may,  perhaps,  be  regarded  as  in  some 
sense  an  exception,  although  the  case  is  not  one  to  which  the 
maxim  caveat  emptor  could,  by  possibility,  be  supposed  to  apply. 
But  the  other  two  can  hardly  be  considered  as  exceptions  at  alL 
When  a  person,  desirous  to  obtain  an  article  for  a  particular 
purpose,  but  not  being  himself  skilled  in  respect  to  such  arti- 
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cles,  applies  to  one  professing  to  be  acquainted  with  the  Subject, 
or  who,  by  his  occupation,  holds  himself  out  to  the  world  as 
understanding  it,  and  the  latter  furnishes  what  he  alleges  to  be 
suitable,  it  is  plainly  to  be  inferred  that  both  parties  understand 
the  purchase  to  be  made  upon  the  judgment  and  responsibility 
of  the  seller.  In  view  of  some  such  case,  one  or  more  of  the 
English  judges,  at  an  early  day,  laid  down  the  broad  proposi- 
tion, that,  upon  the  sale  of  goods  for  a  specified  purpose,  the 
law  raised  an  implied  warrranty,  that  the  goods  sold  were  suit- 
able for  that  purpose.  In  Bluett  v.  Osborne  (1  Stark.,  884),  Lord 
Ellenborough  said :  "A  person  who  sells,  impliedly  warrants 
that  the  thing  sold  shall  answer  the  purpose  for  which  it  is 
sold."  Lord  Tenterden  used  similar  language  in  Qray  v. 
Cox  (4  Barn.  &  Cress.,  108).  Best,  Ch.  J.,  reiterated  the  doc- 
trine in  Jones  v.  Bright  (5  Bing.,  533).  

But  it  is  obvious  that  notwithstanding  the  goods  are  sold  for 
a  particular  use,  if  the  purchaser  himself  understands  what  he 
wants,  and  selects  such  goods  as  he  deems  adapted  to  the 
intended  use,  there  is  no  warranty.  There  can,  therefore,  be 
no  such  general*rule  as  that  referred  to;  but  whether  there  is  a 
warranty  or  not,  must  depend  upon  the  circumstances  of  each- 
particular  case.  This  subject  has  been  placed  upon  its  true 
basis  by  two  later  English  cases,  viz.:  Chanter  v.  Hopkins (4 
Mees.  & Wels.,  399),  and  Brown y.Edgingtan (2  Man.  &  Gr.,  279). 
In  the  last  of  these  cases,  Tindal,  Ch.  J.,  says :  "  It  appears 
to  me  to  be  a  distinction  well  founded,  both  in  reason  and  on 
authority,  that  if  a  party  purchases  an  article  upon  his  own 
judgment^  he  cannot  afterwards  hold  the  vendor  responsible  on 
the  ground  that  the  article  turns  out  to  be  unfit  for  the  purpose 
for  which  it  was  required ;  but  if  he  relies  upon  the  judgment 
of  the  seller,  and  informs  him  of  the  use  to  which  the  article 
is  to  be  applied,  it  seems  to  me  that  transaction  carries  with  it 
an  implied  warranty,  that  the  thing  furnished  shall  be  fit  and 
proper  for  the  use  for  which  it  was  designed/' 

This  extract  shows  that  these  are  not  cases  of  implied  war- 
ranty in  the  ordinary  sense  of  these  terms.  The  question  is 
one  of  fact  as  to  the  actual  contract  between  the  parties.    It  is, 
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on  whose  judgment  and  responsibility  was  the  purchase  really 
made?  Implied  warranties  do  not  rest  upon  any  supposed 
agreement  in  fact  They  are  obligations  which  the  law  raises 
upon  principles  foreign  to  the  actual  contract ;  principles  which 
are  strictly  analogous  to  those  upon  which  vendors  are  held 
liable  for  fraud  It  ia  for  the  sake  of  convenience,  merely,  that 
this  obligation  is  permitted  to  be  enforced  under  the  form  of  a 
contract    However  refined  this  distinction  may  appear,  its  non- 

\  observance  has  led  to  much  of  .the  confusion  to  be  found  in 

v  the  eases  on  this  subject 

The  same  may  be  said  in  regard  to  the  doctrine  that  an  im- 
plied warranty  arises  upon  every  sale  by  sample;  a  doctrine, 
which,  with  the  most  obvious  propriety,  has  been  limited  by 
the  recent  cases  in  this  State  (unless  the  goods  are  so  situated 
that  they  cannot  be  examined  by  the  buyer)  to  those  cases 
where  the  circumstances  warrant  the  inference  that  the  seller 
actually  undertook  that  the  bulk  of  the  commodity  sold,  cor- 
responded with  the  sample.  (  Waring  v.  Masonf  18  Wend.,  426 ; 
Hargous  v.  /Stone,  1  Seld.,  78.)  In  view  of  the  principle  settled 
by  these  cases,  it  is  equally  clear  that  warranties  of  this  sort, 
are  not  strictly  implied  warranties.    They  are  to  be  made  out 

j  as  a  matter  of  fact,  or  they  do  not  exist  at  all.    To  infer  an 

I  actual  warranty  from  the  circumstances  proved,  is  one  thing ; 

\  to  impute  a  warranty  without  proof,  is  another  and  different 
.thing,  and  unless  we  distinguish  between  the  two,  we  unavoid- 
ably get  into  confusion. 

I  will  refer  to  a  single  case  by  way  of  illustration,  viz. : 
Janes  v.  Bright  (5  Bing.,  583),  a  leading  case  and  one  frequently 
cited.  The  facts  were  that  the  plaintiff  purchased  from  the 
warehouse  of  the  defendant,  who  was  himself  the  manufacturer, 
copper  for  the  sheathing  of  a  ship.  The  defendant,  who  was 
informed  of  the  purpose  for  which  the  copper  was  wanted,  said: 
"I  will  serve  you  well."  The  copper,  in  consequence  of  some 
defect,  lasted  only  four  months,  instead  of  four  years,  the  usual 
time.  Best,  Ch.  J.,  before  whom  the  cause  was  tried,  left  it  to 
the  jury  to  determine  whether  the  decay  in  the  copper  was 
occasioned  by  intrinsic  defect,  or  external  accident ;  and,  if  it 
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arose  from  intrinsic  defect,  whether  such  defect  was  caused  by 
the  process  of  manufacture.  The  jury  found  that  the  decay 
was  occasioned  by  some  intrinsic  defect,  but  that  there  was  no 
satisfactory  evidence  as  to  the  cause  of  that  defect  The  court 
held  the  defendant  liable.  But  there  is  no  little  difficulty  in 
ascertaining  the  precise  ground  upon  which  the  decision  waa 
placed.  It  is  evident  that  the  Chief  Justice,  when  he  tried  the 
cause,  expected  to  dispose  of  it  on  the  ground  that  the  defect 
in  the  copper  grew  out  of  the  process  of  manufacture ;  for  he 
says  in  his  opinion  upon  the  motion  for  a  new  trial :  "  I  declined 
expressing  an  opinion  at  nisi  prius,  but  I  expected  the  jury 
would  have  found  that  the  article  was  not  properly  manufac- 
tured, for  the  testimony  of  the  scientific  witnesses  was  very 
clear."  Still  he  does  not  seem  willing,  entirely  to  abandon  this 
ground,  notwithstanding  the  verdict  was  against  it,  for  he  goes 
on  to  remark :  "  At  all  events,  the  warranty  given  by  them 
(the  defendants)  is  not  satisfied,  because  the  jury  found  that 
there  is  an  intrinsic  defect  in  an  article  manufactured  by  them" 

But  the  Chief  Justice  seems  to  have  been  driven  by  the  ver- 
dict, to  seek  for  some  other  ground  upon  which'  to  rest  the 
case.  He  argues,  therefore,  to  show  that  the  words  "  I  will 
serve  you  well,"  constitute  an  express  warranty.  He  then 
adds :  "  But  I  wish  to  put  the  case  on  a  broad  principle.  If  a 
man  sells  an  article,  he  thereby  warrants  thai  it  is  merchantable, 
that  it  is  fit  for  some  purpose.  *  *  *  If  he  sells 
it  for  a  particular  purpose,  he  thereby  warrants  it  fit  for  that 
purpose."  Mr.  Justice  Burrough  seems  to  me  to  have  taken 
the  most  sensible  view  of  the  case.  He  says':  "  I  consider  this 
as  more  a  question  of/act  than  of  law.  The  question  is  whether 
the  contract  was  proved  as  laid.  It  was  so  proved ;  and  after 
Fisher  had  introduced  the  parties,  and  stated  the  purpose  for 
which  the  plaintiff  wanted  the  copper,  the  defendants  warrant- 
ed the  article  by  undertaking  to  serve  the  plaintiff  well." 

This  case  has  been  cited,  indiscriminately,  to  prove  that  upon 
the  sale  of  manufactured  articles,  by  the  manufacturer  himself 
there  is  an  implied  warranty  against  defects  arising  from  the 
process  of  manufacture ;  that  goods  sold  for  a  particular  pur- 
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pose  are  warranted  fit  for  that  purpose,  and  even  that  there  is 
an  implied  warranty  in  all  cases  of  sale,  that  the  goods  sold  are 
fit  for  some  purpose. 

The  case,  I  think,  was  properly  decided,  on  the  ground  upon 
which  it  was  placed  by  Burbough,  J.  It  was  this  case,  more 
than  any  other,  which  has  served  to  create,  in  the  minds  of  some 
of  our  judges,  so  strong  a  feeling  against  exceptions  to  the 
maxim  caveat  emptor,  that  they  have  been  disposed  to  reject  all 
such  exceptions  without  discrimination.  ( Wright  v.  Hart*  18 
Wend.,  449 ;  Hargous  v.  Stone,  1  Seld.,  73.)  But  if  we  look 
at  what  the  English  courts  have  really  decided,  instead  of 
what  some  of  the  judges  have  loosely  said,  we  should,  I  think, 
find  less  occasion  for  deprecating  their  tendency  in  this  re- 
spect, towards  the  doctrines  of  the  civil  law,  than  has  been 
supposed. 

But  for  this  hostility  to  all  implied  warranties,  as  to  qual- 
ity, it  never  could  have  been  doubted  that  where  one  sells  an 
article  of  his  own  manufacture,  which  has  a  defect  produced  by 
the  manufacturing  process  itself,  the  seller  must  be  presumed 
to  have  had  knowledge  of  such  defect,  and  must  be  holden, 
therefore,  upon  the  most  obvious  principles  of  equity  and  jus- 
tice, unless  he  informs  the  purchaser  of  the  defect,  to  indemnify 
him  against  it  In  such  cases,  if  the  price  paid  is  entirely  below 
that  of  a  sound  article,  a  presumption  would,  no  doubt,  arise, 
as  under  the  civil  law,  that  the  purchaser  was  apprised  of  the 
defect. 

In  the  present  case,  a  portion  of  the  alleged  defect  in  the  saw 
would  seem  to  have  arisen  from  the  unsuitableness  of  the  ma- 
terial of  which  it  was  made.  The  rule  on  the  subject,  I  hold 
to  be  this :  The  vendor  is  liable,  in  such  cases,  for  any  latent 
defect,  not  disclosed  to  the  purchaser,  arising  from  the  manner 
in  which  the  article  was  manufactured ;  and  if  he,  knowingly, 
uses  improper  materials,  he  is  liable  for  that  also ;  but  not  for 
any  latent  defect  in  the  material  which  he  is  not  shown  and 
cannot  be  presumed  to  have  known. 

The  judgment  should  be  reversed,  and  there  should  be  a  new 
trial,  with  costs  to  abide  the  event. 
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All  the  judges  concurred;  Comstock,  Ch.  J.,  and  Davies, 
J.,  however,  only  in  the  conclusion,  reserving  their  judgment 
as  to  some  of  the  propositions  in  the  opinion. 

Judgment  reversed  and  new  trial  ordered. 


Manning  v.  Tyler  et  al 

The  precision  required  in  stating  the  facts  essential  to  make  out  the  defence* 
of  usury  has  not  been  relaxed  by  the  Code. 

Where  the  answer  avers  usury  in  general  terms,  without  stating  the  quan- 
tum, or  a  corrupt  agreement  for  its  payment,  the  plaintiff  is  entitled  to 
judgment  for  its  frivolousness,  and  need  not  move  to  make  it  more* 
definite  and  certain. 

Appeal  from  the  Supreme  Court*  The  defendants  were 
aued  on  a  promissory  note  for  $800 — Kaynor  as  maker,  and 
Tyler  as  indorser.  The  answer  purported  to  set  up  the  defence 
of  usury  in  this  manner:  It  stated  that  "about  six  months'1 
prior  to  the  date  of  the  note  in  suit,  Raynor  made  a  note  for 
the  same  amount  payable  in  three  months:  procured  Tyler  to 
indorse  it  for  his  accommodation,  "which  said  note  Was  got  up 
for  the  purpose  of  enabling  said  Raynor  to  raise  the  money 
thereon ;"  that  Raynor  "  thereupon  applied  to  the  plaintiff  to 
loan  him  the  money  on  said  note  for  said  three  months,  and 
the  said  plaintiff  did  thereupon  loan  Raynor  the  said  money 
on  said  note,  but  at  a  greater  rate  of  interest  than  at  the  rate 
of  seven  per  cent  per  annum ;  that  said  note  was  renewed  from 
time  to  time  [stating  in  what  manner],  atid  that  at  each  of  said 
renewals  the  plaintiff  received,  and  the  defendants  agreed  to 
pay,  a  greater  rate  of  interest  than  at  the  rate  of  seven  per 
cent  per  annum ;  that  all  these  transactions  were  at  the  city 
of  Syracuse,  in  this  State ;  wherefore  the  defendants  insist  that 
the  note  mentioned  in  the  complaint  [which  the  answer  shows 
to  be  the  last  of  die  series]  is  usurious  and  void." 
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The  plaintiff  applied  to  a  justice  of  the  court  for  judgment 
on  account  of  the  frivolousness  of  the  answer,  pursuant  to 
section  247  of  the  Code ;  and  judgment  was  given  accordingly. 
The  appeal  was  from  a  judgment  at  general  term  affirming 
the  first  mentioned  judgment. 

Amasa  J.  Parker,  for  the  appellants. 

John  K.  Porter,  for  the  respondent 

Bacon,  J.  That  the  answer  in  this  case  is  bad,  within  all 
the  rules  of  pleading  heretofore  recognized  in  the  courts,  can* 
not,  I  think,  be  questioned.  It  consists,  in  effect,  of  nothing 
more  than  a  general  averment  that  the  note  on  which  the  suit 
is  brought  is  void  for  usury.  It  does  not  aver  what  the  usuri- 
ous agreement  was :  between  whom  it  was  made  i  the  quantum 
of  usurious  interest  that  was  agreed  upon  and  received,  nor 
that  the  agreement  was  intentionally  usurious  and  corrupt 
The  old  rule  of  pleading  required  all  this  particularity.  Thus, 
in  Vroom  v.  Ditmas  (4  Paige,  526),  the  Chancellor,  speaking 
of  the  manner  in  which  usury  must  be  set  forth  in  a  pleading, 
says  "the  defence  must  be  distinctly  set  up  in  the  plea  or 
answer,  and  the  terms  of  the  usurious  agreement,  and  the 
quantum  of  the  usurious  interest  or  premium  must  be  distinctly 
and  oorrectly  set  up."  See  also,  to  the  same  effect,  New  Orleans 
Gas  Company  v.  Dudley  (8  Paige,  462) ;  Curtis  v.  Jfasten  (11 
Id,  15),  and  numerous  other  cases.  In  the  case  of  the  New 
Orleans  Gas  Company  v.  Dudley,  the  Chancellor,  speaking  of  an 
answer  thus  bald  and  deficient  in  these  essential  dements. 
Bays  that  such  a  pleading  would  certainly  be  considered  bad 
both  in  form  and  substance  if  pleaded  as  a  defence  to  a  suit 
upon  a  bond  or  evidence  of  debt  in  a  court  of  law. 

Under  our  present  system,  which  requires  the  facts  consti- 
tuting a  defence  to  be  plainly  and  concisely  set  forth,  this  rule 
cannot  be  deemed  to  be  relaxed ;  and  so  are  the  cases,  Fay  t. 
Grimstead  (10  Barb,  S.  C.  R,  321-©);  Gould  v.  Horner  (12 
Id   601).    The  answer,  then,  is  bad  in  substance  for  the 
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want  of  these  essential  allegations,  and  being  thus  fatally 
defective,  the  defendant  having  presented  to  the  court  below 
no  affidavit  of  merits,  nor  made  any  application  to  amend  the 
pleading  so  qs  to  present  a  defence,  the  judgment  here  should 
be  final  against  him. 

Everything  stated  in  this  answer  may  be  true,  and  yet  no 
usury  whatever  have  existed  in  the  transaction;  since  there 
may  be  many  cases  where  more  than  seven  per  cent  is  actu- 
ally received  upon  a  loan,  and  yet  the  transaction  be  entirely 
uninfected  with  usury;  and  the  law  will  never  presume  a 
corrupt  and  usurious,  or,  indeed,  any  other  unlawful  agree- 
ment from  a  state  of  facts  that  is  equally  consistent  with  a  lawful 
purpose. 

The  case  of  (htiin  v.  Ounter  (1  Kern.,  868),  in  no  respect 
aids  the  defendant  That  case  turned  entirely  on  the  question 
of  variance.  The  answer  set  forth  the  defence  of  usury  in  a 
full  and  unmistakable  manner,  and  could  not  be  objected  to 
as  a  pleading  in  any  form.  The  usury  proved  on  the  trial 
differed  in  several  particulars  from  that  alleged,  but  not  in  its 
entire  scope  and  meaning;  and  the  court  consequently  held, 
under  the  provision  of  the  Code  applicable  to  variances  and  the 
power  of  amendment,  that  the  variance,  it  not  having  been 
alleged  that  the  party  was  misled  by  it,  should  have  been 
deemed  immaterial.  It  is  conceded  in  the  opinion  of  the  court 
in  that  case,  that  if  the  answer  had  been,  in  general  terms,  that 
the  note  was,  at  its  inception,  negotiated  upon  a  usurious  con- 
sideration, it  would  have  been  bad  for  its  generality.  That  is 
the  whole  scope  of  the  answer  in  this  case. 

It  is  insisted  that  the  remedy  of  the  plaintiff  was  to  move, 
under  section  160  of  the  Code,  to  make  the  answer  more  certain 
and  definite.  It  is  very  true  that  resort  might  have  been  had  to 
this  section  if  the  plaintiff  had  elected  to  compel  the  defendant 
to  put  in  an  issuable  answer ;  but  that  is  only  one  of  the  reme- 
dies which  the  law  affords.  If  the  answer  is  so  bad  that  it 
presents  no  defence  at  all,  then  another  proceeding  is  provided 
by  which  it  can  be  disposed  of  in  a  summary  manner,  and  the 
delay  which  the  defendant  obviously  seeks  (and  which,  in  this 
Smith,— Vol,  VII.  67 
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case,  he  has  succeeded  in  obtaining),  by  such  a  naked  pleading 
be  defeated.  (Code,§  247;  People  v.  Macumber,  18  N.  Y.,  316.) 
Such  was  the  relief  sought  by  the  plaintiff  in  this  case,  and 
the  court  properly  determined,  upon  a  view  of  the  pleadings, 
that  it  presented  no  defence,  and  gave  judgment  accordingly. 
The  judgment  should  be  affirmed. 

Selpen,  Davies,  Wbight  and  Welles,  Js.,  concurred. 

Dento,  J.  (Dissenting.)  It  is  not  now  a  question  whether 
the  answer  was  frivolous,  but  whether  it  set  forth  a  defence 
to  the  action,  which  was  sufficient  in  substance.  The  pro- 
ceeding by  which  the  plaintiff  obtained  judgment  was  analo- 
gous to  the  former  practice  by  which  a  party  was  permitted 
to  move  for  judgment  on  account  of  the  alleged  frivolousness 
of  a  demurrer,  or  bill  of  exceptions.  If  the  point  was  entirely 
plain,  judgment  was  given  at  once  without  the  delay  which 
would  attend  its  being  brought  up  in  its  regular  course  among 
the  serious  litigations  pending  in  the  court ;,  but  if  it  presented 
matter  for  argument  the  motion  was  denied,  and  the  case  was 
brought  forward  in  the  usual  manner.  On  the  review  of  the 
judgment  the  question  was,  whethei^it  was  erroneous  in  law  or 
otherwise,  and  not  whether  the  point  was  more  or  less  clear ;  nor 
whether  it  was  right  to  dispose  of  it  summarily.  The  case 
allows  such  a  motion  to  be  made  on  an  answer  or  reply  alleged 
to  be  frivolous,  and  in  such  cases  the  allegation  of  frivolous- 
ness is  in  the  nature  of  a  general  demurrer.  I  have  thought 
it  necessary  to  make  this  explanation  because  it  has  been 
argued  that  whatever  the  merits  of  the  answer  might  appear 
to  be  upon  a  Ml  examination,  it  was  not  so  plainly  bad  that 
it  could  be  disposed  of  upon  a  motion  grounded  on  alleged 
frivolousness. 

It  cannot  be  denied  but  that  the  answer  lacks  the  degree  of 
particularity  which  has  always  been  considered  necessary  in 
letting  up  a  defence  of  usury.  The  cases  are  numerous  and 
decisive  which  hold  that  the  terms  of  the  usurious  contract 
should  be  stated  so  that  it  shall  appear  what  rate  or  amount 
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of  interest  was  taken  or  secured,  and  on  what  sum  and  for  what 
time;  in  order  that  the  other  party  may  be  informed  of  the 
case  he  is  required  to  meet  But  it  is  obvious  that  the  case 
may  be  such  that  the  plaintiff  would  not  stand  in  need  of  this 
information*  He  might  know,  upon  the  defence  being  inter- 
posed, precisely  what  the  defendants'  pretence  would  be,  and 
might  elect  to  go  to  trial  without  further  delay.  If  he  should 
elect  to  do  so,  no  wrong  would  be  done  to  either  party.  But 
he  has  a  right  to  require  the  particulars  to  be  stated ;  and  the 
question  is,  in  what  form  this  requirement  is  to  be  asserted. 
Formerly,  if  a  plea  was  defective  for  want  of  particularity,  but  • 
a  substantial  defence  was  presented,  the  objection  must  have 
been  made  by  special  demurrer.  This  I  think  was  the  case 
where  usury  was  pleaded  in  general  terms,  without  setting  out 
the  particulars  of  the  usurious  contract  Hmion  v.  Boffey  (  8 
Mod.,  86 ;  &  C.,2  Shower,  329),  was  decided  before  the  statute. 
(4  and  5  Anne,  ch.  16),  requiring  defects  of  form  to  be  spe- 
cially stated  in  the  demurrer.  To  debt  on  bond,  the  defendant 
pleaded  that  it  was  corruptly  agreed  that  interest  should  be  paid 
for  it  above  the  rate  of  six  per  cent  The  plaintiff  demurred 
and  judgment  was  given  in  his  favor ;  the  court  saying,  accord- 
ing to  the  report  in  Shower,  that  the  corrupt  agreement  ought 
to  be  specially  and  particularly  set  forth,  and  the  quantum  of 
interest ;  otherwise  the  plaintiff  can  never  tell  what  to  answer. 
In  Hill  v.  Montague  (2  Maule  &  Selw.*  877),  which  was  also  debt 
on  a  bond,  the  plea  was  precisely  the  same  as  in  the  case  re- 
ported in  Modern  and  in  Shower ;  and  the  plaintiff's  demurrer 
assigned  for  cause  that  it  did  not  allege  or  specify  any  of  the 
particulars  of  the  alleged  usurious  contract;  nor  the  time  of 
such  forbearance ;  nor  the  s?m  forborne ;  nor  the  sum  to  be  paid 
for  such  forbearance.  The  court  held  the  plea  bad ;  repeating 
the  remark  made  by  the  court  in  Binton  v.  Boffey,  and  adding, 
"The  party  against  whom  it  is  pleaded  may  be  aware  of  the 
contract,  but  he  cannot  know  in  what  particular  it  is  meant  to 
be  assailed,  or  wherein  the  other  side  imputes  vice  to  it."  In 
treating  of  the  degree  of  certainty  required  in  a  plea  in  bar, . 
Chitty  lays  it  down  {hat  a  general  plea  of  usury,  not  stating 
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the  particulars  of  the  contract  or  the  sum  to  be  forborne,  is 
bad  on  special  demurrer,  and  he  refers  to  this  case  in  Maule  and 
Selwin  (1  Chit  PL,  527).  And  Saundere  lays  down  the  rule 
thus :  "  The  chief  requisite  of  a  plea  of  usury  is,  that  it  should 
state  the  corrupt  contract  and  the  usurious,  interest  with  the 
greatest  precision  and  particularity,  to  show  how  the  usury  was 
committed,  and  that  the  party  may  know  what  to  answer ;  and 
if  it  be  too  generally  stated  it  will  be  held  bad  on  special  demur- 
rer.  (Vol.  2,  p.  896.) 

In  New  Orkans  Gas  Company  v.  Dudley  (8  Paige, 452  ),  the 
allegation  of  usury  in  an  equity  suit  to  foreclose  a  mortgage 
was,  that  there  was  usury  in  it  either  by  a  pretended  sale  of 
property  at  more  than  its  value,  or  in  some  other  way.  The 
Chancellor  held  the  allegation  insufficient,  and  said  it  would  be 
defective  in  a  court  of  law  both  in  form  and  substance.  An 
alternative  allegation  of  a  material  fact  was  always  bad. 
.(Stephens  on  PL,  887.)  Independently  of  this  dictum,  which  1 
think  does  not  touch  the  case,  I  have  not  found  any  authority  in 
which  it  is  intimated  that  an  allegation  of  usury  in  the  contract 
would  be  bad  on  general  demurrer  for  lack  of  stating  the 
particulars  of  the  alleged  usurious  contract  In  the  case  under 
consideration,  the  contract  sued  ori,  which  was  a  promissory  note, 
is  set  forth  in  the  complaint  The  answer  alleges  that  the  note 
was  the  last  one  of  a  series  of  notes  between  the  same  parties ;  the 
first  one  having  been  given  on  a  loan  of  money,  by  the  maker 
of  the  plaintiff;  at  a  higher  rate  of  interest  than  seven  per  cent, 
and  that  the  other  notes  were  successively  given  in  renewal  of 
that  one,  and  that  therefore,  the  note  sued  on  is  void  for  usury. 
If  the  rate  of  interest  had  been  stated — as  by  adding,  "  to  wit,  at 
the  rate  of  ten  per  cent  per  annum" — I  suppose  the  answer  would 
have  been  unexceptionable ;  and  on  the  trial  a  variance  as  to  the 
amount  of  interest  would  not  have  been  material,  unless  it  had 
been  proved  that  the  plaintiff  was  misled.  (Catlinv.  Qtmter,  1 
Kern.,  868.)  If  I  am  right  thus  far,  a  good  defence  was  stated  in 
the  answer ;  but  it  was  defectively  stated,  and  that  defect  under 
the  former  rules  was  required  to  be  pointed  ottt  by  special  de- 
murrer, if  the  plaintiff  would  avail  himself  of  it    The  Code 
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allows  a  demurrer  to  an  answer,  which  embodies  new  matter, 
where  upon  its  face  it  does  not  constitute  a  defence.  (  §  158.) 
It  no  where  recognizes  a  demurrer  to  an  answer  for  defect  of 
form  or  want  of  particularity;  and  the  theory  upon  which  thai  * 
system  was  formed  was,  that  parties  were  not  to  be  prejudiced 
by  mere  lack  of  form.  But  it  moreover  makes  a  special  pro*  ' 
vision  for  the  c&e  of  deficiencies  of  the  precise  character  of 
those  which  exist  in  this  answer ;  for  it  declares  that  where  tha 
allegations  of  a  pleading  are  so  indefinite  or  uncertain  thatffche 
precise  nature  of  the  charge  or  defence  is  not  apparent,  the  court 
may  require  the  pleading  to  be  made  definite  and  certain  by 
amendment  (  §  160.)  It  has  been  shown  by  a  reference  to  the 
judgments  in  Hinton  v.  Moffey,  and  Hill  v.  Montagu,  that  the 
reason  for  requiring  the  particulars  of  the  usurious  contract  to 
be  stated  is,  that  it  might  be  apparent  what  the  precise  nature 
of  the  charge  of  usury  was.  I  am,  therefore,  of  opinion  that  the 
plaintiffs  remedy,  for  the  want  of  particularity  in  the  answer, 
was  by  a  motion  under  this  section  of  the  Code.  That  remedy 
is  in  its  nature  exclusive;  for  it  would  be  preposterous  to  bold 
that  the  plaintiff  might  apply  by  motion  to  have  the  pleading 
made  more  definite,  but  might  equally,  at  .his  election,  treat  it 
as  disclosing  no  defence  whatever  on  its  face,  and  apply  for  a 
peremptory  judgment  If  he  could  take  the  latter  course  he 
would  never  make  a  motion  under  the  160th  section ;  for  all  he 
could  desire  in  any  case  would  be  to  have  judgment  in  his  favor. 
This  court  has  repeatedly  taken  that  view  of  the  section, 
{Wall  v.  The  Buffalo  Water  Works  Co.,  18  N.  Y.,  119;  Seelet/r. 
EngeU,  3  Ken*,*  542;  The  People  v.  Ryder,  2  AC,  438 ;  Prindler. 
Caruthers, 15  N.  Y.,  425.)  The  last  of  these  cases  is  very  much 
in  point  The  plaintiff  sued  on  a  contract  not  negotiable,  and 
which  was  for  the  payment  of  an  annual  sum  to  one  H.  C,  or 
his  wife,  or  the  longest  liver  of  them.  The  action  was  in  the 
name  of  a  third  party,  who  averred  in  his  complaint  that  the 
contract  was,  on  a  certain  day,  his  property  by  purchase,  without 
saying  from  whom  or  on  what  consideration  or  showing  in 
whom  the  right  Was  vested  when  the  purchase  was  made :  and 
the  cape  arose  or  demurrer*    The  answer  which  we  gave  to  the 
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objection  of  want  of  definiteness  was  that  "  the  remedy  for  all 
defects  of  this  nature  is  by  motion  under  section  16  of  the  Code 
to  make  the  faulty  pleading  more  definite  and  certain."  It  was 
*  added  that  that  proceeding  had  taken  the  place  of  demurrer 
for  want  of  form.  (Per  Johnson,  J.) 

The  Tesult  of  these  views  is  that  the  judgment  ought  to  be 
reversed  with  costs,  with  a  direction  to  the  Supreme  Court  to 
allow  the  plaintiff  to  move  to  correct  the  answer,  or  to  bring  the 
cas&  to  trial  upon  the  present  pleadings,  at  his  election  and 
upon  such  terms  as  to  costs  as  that  court  may  think  fit  to 
impose. 

Clerks,  J.,  concurred  in  this  opinion. 

Judgment  affirmed* 


21    574! 
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Where  there  is  a  valid  trust  for  the  sale  of  land,  the  party  creating  the  trust 
and  those  holding  derivative  titles  under  him,  hare  no  rights  legal  or 
equitable  until  the  purposes  of  the  trust  are  satisfied. 

Their  interests  are  subjeot  to  the  execution  of  the  trust  absolutely ;  so  that 
a  subsequent  grantee,  from  the  creator  of  a  trust  to  sell  for  the  payment 
of  debts,  acquires  no  right  to  redeem  the  land. 

The  decision  in  this  oase  (20  N.  Y.,  16)  corrected  accordingly. 

Motion  for  a  reftrgument  The  points  are  sufficiently  stated 
in  the  following  opinion. 

George  Nl  Titus,  for  the  motion. 

David  R.  Prosser,  opposed. 

Denio,  J.  This  is  a  motion  by  the  appellant  for  a  rettrgu- 
ment.  The  facta  in  the  case  and  the  judgment  given  at  the 
last  September  term,  are  stated  in  the  report  in  20  N.  Y., 
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p.  16.  The  appellant's  counsel  insists  that  the  court  fell  into 
an  error  in  fixing  the  terms  upon  which  a  redemption  should 
be  allowed.  We  held  that  in  order  to  redeem,  the  appellant, 
as  the  representative  of  the  North  American  Trust  and  Bank- 
ing Company,  must  pay  the  amount  found  due  the  representa- 
tives of  Joel  Dorman ;  but  the  defendant  maintains  that  he 
ought  only  to  be  required  to  pay  the  amount  bid  for  the  pre- 
mises, and  interest  The  respondent,  though  satisfied  with  the 
judgment  (because  the  amount  to  be  paid  in  order  to  redeem 
would  be  more  than  the  value  of  the  land),  claims  that  it  was 
not  a  case  in  which  a  redemption,  upon  any  terms,  ought  to  have 
been  permitted.  The  judgment  of  the  Supreme  Court  declared 
that  the  plaintiff  was  entitled  to  hold  the  premises  discharged 
of  the  mortgage  to  the  Trust  Company ;  and  the  opinion  as 
at  first  prepared,  concluded  with  a  general  judgment  of  affirm 
ance.  But  on  consultation,  our  attention  was  drawn  to  the 
61st  and  62d  sections  of  the  statute  of  uses  and  trusts ;  upon 
consideration  of  which  it  was  thought  that  the  Trust  Company, 
under  its  mortgage,  stood  in  the  position  of  a  subsequent  incum- 
brancer ;  the  lien  of  the  administrator  of  Dorman  being  regarded 
in  the  light  of  a  prior  lie%n.  Then,  inasmuch  as  the  Trust  Com- 
pany had  not  been  made  a  party  to  the  suit,  under  the  judgment 
on  which  the  sale  to  the  plaintiff  was  made,  it  followed,  if  the  an- 
alogy were  pursued,  that  the  company  had  not  been  foreclosed. 
In  that  view  of  the  case  the  plaintiff,  by  his  purchase  at  the 
sale  under  the  judgment,  became  entitled,  as  it  was  held,  as 
against  the  Trust  Company,  to  the  rights  of  Dorman's  represen- 
tative, and  was  liable  to  be  Redeemed  from  upon  payment  of 
the  debt,  according  to  the  case  of  Vroom  v.  Ditonas  (4  Paige, 
426).  The  opinion  was  changed  to  accommodate  it  to  that  view, 
and  judgment  was  given  accordingly.  The  circumstanoe  that 
there  were  other  lands  of  Cornelius  Masten  besides  these  morfr- 
gaged  premises,  which  were  embraced  in  his  assignment  for  thd 
benefit  of  creditors,  and  in  the  reassignment  by  the  trustees, 
one  parcel  of  which  did  not  certainly  appear  to  be  subject  to 
any  subsequent  lien  under  Masten,  was  overlooked.  It  is  now 
urged  by  the  counsel  for  the  receiver  of  the  Trust  Company, 
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that  this  other  piece  of  land  should  be  first  subjected  to  the 
Ken  of  the  representatives  of  Dorman,  and  that  the  terms  upon 
which  the  redemption  was  allowed,  are  inequitable.  It  is  also 
argued  that  the  plaintiff  cannot  be  considered  as  clothed  with 
the  rights  of  Dormant  administrator  because  he  only  paid  a 
small  part  of  the  amount  of  the  debt,  while  another  purchaser 
of  another  parcel  of  land  paid  another  portion  of  it,  and  the 
bulk  of  the  debt  still  remains  unpaid. 

On  further  reflection,  I  am  of  opinion  that  we  proceeded 
upon  a  doctrine  which  is  not  applicable  to  the  case.  The  pro- 
visions of  the  Revised  Statutes  which  are  supposed  to  bear  upon 
the  question  are  the  following : 

"  §  60.  Every  express  trust,  valid  as  such  in  its  creation, 
except  as  herein  otherwise  provided,  shall  vest  the  whole  estate 
in  the  trustees  in  law  and  in  equity  subject  only  to  the  execu- 
tion of  the  trust  The  persons  for  whose  benefit  the  trust  is 
created  shall  take  no  estate  or  interest  in  the  lands,  but  may 
enforce  the  performance  of  the  trust  in  equity." 

"  §  61.  The  preceding  section  shall  not  prevent  any  person 
creating  a  trust,  from  declaring  to  whom  the  lands  to  which  the 
trust  relates  shall  belong  in  the  event  of  the  failure  or  termi- 
nation of  the  trust ;  nor  shall  it  prevent  him  from  granting  or  de- 
vising such  lands  subject  to  the  execution  of  the  trust  Every  such 
grantee  or  devisee  shall  have  a  legal  estate  in  the  lands  as 
against  all  persons  exoept  the  trustees  or  those  lawfully  claiming 
mnder  them." 

"  §  62.  Where  an  express  trust  is  created,  every  estate  and 
interest  not  embraoed  in  the  trust  and  not  otherwise  disposed 
of,  shall  remain  in,  or  revert  to  the  person  creating  the  trusty 
or  his  heirs,  as  a  legal  estate."  (1  R  S.,  729.) 

The  whole  estate  in  these  lands  was  embraced  in  the  trust 
created  by  Masten,  so  that  the  62d  section,  which  provides  for 
eases  where  a  term,  or  an  estate  for  life  is  the  subject  of  a  trust 
created  by  the  owner  of  the  fee,  has  no  application.  By  the 
60th  section,  the  trust  vested  the  whole  estate  in  the  trustees, 
both  in  law  and  in  equity,  exoept  so  far  as  it  is  qualified  by  the 
jpext  succeeding  section.    The  effect  of  that  qualification  is 
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that  the  grantors  of  the  trust  may  nevertheless  declare  to  whom 
the  lands  shall  belong  if  the  trust  shall  fail,  or  when  it  shall 
expire ;  and  he  may  grant  or  devise  the  lands  subject  to  the 
execution  of  the  trust  Now  the  trust  authorized  the  sale  of 
these  lands  for  the  purpose  of  paying  the  debts  of  Masten. 
The  rights  of  the  assignor  reserved  by  the  61st  section,  were 
subordinate  to  the  estate  of  the  trustees,  not  only  at  law  but  in 
equity.  Though  the  assignor  should  convey  all  his  remaining 
estate  and  interest  to  another,  immediately  after  executing  the 
assignment,  the  grantee  would  have  no  estate,  legal  or  equitable, 
as  against  the  trustees  or  those  holding  under  them.  If  this 
were  otherwise,  and  if  the  estate  of  the  trustees  was  regarded  as 
in  the  nature  of  a  lien,  and  subsequent  conveyances,  mortgages 
or  judgments  against  the  assignor,  were  considered  analogous 
to  conveyances  of,  or  liens  upon,  an  equity  of  redemption,  it 
would  follow  that  the  trustees  could  not  convey  an  irredeemable 
title  to  the  lands  assigned,  until  they  had  foreclosed  the  rights 
of  the  subsequent  parties.  This  is  not  the  effect  of  a  valid  trust 
to  sell  lands.  For  the  purposes  of  sale  in  execution  of  the 
trust  the  grantor  of  the  trust  and  those  holding  derivative 
tides  under  him  are  entirely  disregarded  Their  interests  are 
subject  to  the  execution  of  the  trust;  not  in  the  sense  that  a 
junior  mortgage  is  subject  to  the  prior  one,  but  absolutely. 
These  parties  have  no  rights,  legal  or  equitable,  until  the  pur- 
poses of  the  trust  are  satisfied.  I£  therefore,  the  trustees  in 
this  case  had  performed  their  duty  by  making  a  private  sale  or 
a  sale  at  auction  of  these  premises  to  the  plaintiff,  the  Trust 
Company  could  not  have  complained  that  they  had  not  been 
called  into  court  to  redeem  or  be  foreclosed. 

But  instead  of  executing  the  trust,  they  attempted  to  subvert 
it  by  a  reconveyance  to  Masten.  This  we  have  held  to  be 
void,  as  an  act  in  contravention  of  the  trust  The  statute  pro- 
vides that  the  parties  for  whose  benefit  a  trust  is  created  may 
enforce  its  performance  in  equity.  (§  60.)  The  administrators 
>  of  Dorman  did  this,  by  the  suit  commenced  in  the  Court  of 
Chancery  and  which  was  finally  determined  in  the  Supreme 
Court;  and  the  sale  and  conveyance  made  pursuant  to  the 
Smith,— Vou  Yll  78 
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judgment  in  that  suit  was  a  subetitute  for,  and  precisely  equiva- 
lent to,  a  sale  and  conveyance  by  the  trustees  in  the  execution 
of  the  trust 

It  follows,  from  these  views,  that  the  right  to  redeem  ex- 
tended to  the  receiver,  was  an  advantage  which  he  had  no  right 
to  claim.  The  motion  for  a  reargument  made  on  his  behalf 
must  therefore  be  denied.  The  respondent,  should  he  claim  it, 
will  be  entitled  to  a  reargument  for  the  purpose  of  having  the 
judgment  changed  to  a  simple  affirmance  of  the  judgment  of 
the  Supreme  Court 

All  the  judges  ooncurring, 

Motion  denied. 


The  People  v.  Dyia. 


The  guilt  of  a  prisoner  depending  upon  the  credibility  of  evidence  given 
by  an  accomplice,  it  is  no  error  to  charge  the  jury  that  they  might  take 
into  consideration  the  omission  of  the  prisoner  to  contradict  the  accom- 
plice upon  a  statement  in  respect  to  which,  if  false,  contradictory  evi- 
dence was  apparently  within  the  prisoner's  power. 

Appeal  from  the  Supreme  Court    Indictment  for  arson  in 
firing  a  barn,  tried  at  the  Greene  Circuit,  where  the  prisoner 
was  convicted.    The  judgment  having  been  affirmed  at  gene- 
ral term  in  the  third  district,  the  defendant  appealed  to  thi 
court 

Lyman  Tremain^  for  the  appellant 

J.  R  Olney,  for  the  People,  respondents. 

By  the  Court^-CoMSTOCK,  Ch.  J,  The  only  direct  evidence 
of  the  prisoner's  guilt  was  given  by  his  accomplice,  Grjffin.  It 
wo*  a  part  of  his  story,  that,  on  the  night  of  the  arson,  he  and 
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his  confederates  were  at  the  house  of  William  T.  Huggins ; 
that  they  went  to  bed  there  at  an  early  hour;  that  they  after- 
wards got  up,  went  and  committed  the  crime,  and  then  re- 
turned to  bed  in  the  same  house.  The  defendant  produced 
no  evidence  to  show  that  he  was  not  at  the  house  of  Wil- 
liam T.  Huggins  on  that  night;  and  the  judge  instructed  the 
jury  that  they  might,  if  they  thought  proper,  take  this  omis- 
sion into  consideration  as  a  circumstance  which  corroborated 
the  evidence  of  Griffin.  To  this  instruction,  the  defendant 
excepted.  The  question  was  raised,  and  the  exception  re- 
peated in  various  forms,  which  do  not  require  a  particular 
statement 

On  the  argument  in  this  court,  it  has  been  urged  that,  inas- 
much as  no  conviction  could  be  had  upon  the  uncorroborated 
evidence  of  Griffin,  the  prisoner  was  not  put  on  the  defensive, 
and  was  not  bound  to  contradict,  even  if  he  could,  any  of  the 
circumstances  related  against  him.  To  this  it  might  be  an- 
swered, that  the  witness  was  not  wholly  uncorroborated.  There 
was  other  evidence  tending  to  strengthen  his  statement  in  seve- 
ral particulars.  But  there  is  no  rule  of  law  which  prevents  a 
conviction  on  the  testimony  of  an  accomplice  alone.  The 
utmost  caution  should  undoubtedly  be  exercised ;  but  juries 
are,  nevertheless,  at  liberty  to  convict  on  the  unsupported  tes- 
timony of  a  confederate  in  the  crime.  Mr.  Greenleaf  thus 
states  the  rule,  and,  we  think,  correctly:  "The  degree  of  credit 
which  ought  to  be  given  to  the  testimony  of  an  accomplice  is 
a  matter  exclusively  within  the  province  of  the  jury.  It  has 
been  sometimes  said  that  they  ought  not  to  believe  him  unless 
his  testimony  is  corroborated  by  other  evidence ;  and,  without 
doubt,  great  caution  in  weighing  such  testimony  is  dictated  by 
prudence  and  good  reason.  But  there  is  no  such  rule  of  law ; 
it  being  expressly  conceded  that  the  jury  may,  if  they  please, 
act  upon  the  evidence  of  the  accomplice  without  any  confirma- 
tion of  his  statement"  (1  Greenl.  Ev.,  §  380.)  What  the  author 
further  says  on  this  point  relates  to  the  duty  of  the  judge  to 
give  the  proper  advice  to  the  jury  in  such  cases.  (See,  also, 
The  People  v.  CosteUo,  1  Denio,  83;  1  Phillips'  Ev.,  Cowen  & 
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Hill's  ed.,  87;  1  Chit  Crira.  Law,  604.)  Such  being  the  rule, 
ft  case  was  made  out  for  the  consideration  of  the  jury,  and  it 
follows  that  more  or  less  importance  might  well  be  attached  to 
the  omission  of  the  accused  to  contradict  the  evidence,  where, 
if  it  was  not  true,  contradiction  was  within  his  power. 

But  it  is  also  urged  that  corroborative  evidence  is,  in  its 
nature,  affirmative,  and  that  no  corroboration  could  be  derived 
from  the  mere  omission  of  the  prisoner  to  show  that  the  evi- 
dence of  the  accomplice  was  untrue  in  the  particular  referred 
to,  The  People,  it  is  said,  must  convict  upon  the  strength  of 
their  own  case.  No  such  proposition  as  this  can  be  universally 
maintained.  In  this  case,  it  would  have  been  an  unanswerable 
impeachment  of  the  evidence  of  Griffin  if  the  defendant  had 
proved  that  he  was  not  at  the  house  of  William  T.  Hugging 
during  the  night  in  question.  This  was  a  circumstance  intimately 
connected  with  the  story  which  the  accomplice  told,  and  a 
credible  contradiction  of  it  would  have  overthrown  the  whole 
Statement  It  is,  moreover,  a  fair  presumption  that  contradic- 
tion was  within  his  power.  Some  of  the  Huggins  family  might 
testify,  if  such  was  the  fact,  that  the  defendant  was  not  there ; 
and  he  might  have  proved  by  others  that  he  was  somewhere 
else,  I  apprehend  that  a  person  aocused  of  firing  a  barn  on  a 
given  night,  if  the  accusation  be  false,  can  generally  show,  if 
it  be  material,  that  he  and  his  supposed  confederates  did  not 
pass  the  night  at  a  particular  house  in  the  neighborhood  not  his 
own.  At  all  events,  these  were  considerations  for  the  jury ; 
and  if  they  believed  that  the  defendant  had  it  in  his  power  to 
Contradict  this  part  of  Griffin's  evidence,  if  it  was  false,  they 
might  regard  his  omission  to  do  so  as,  in  some  degree,  strength-* 
ening  the  evidence  of  his  guilt  It  is  true,  that  the  fact  which 
he  ought  to  have  disproved,  if  he  could,  did  not  amount  to 
direct  evidence  of  the  crime  charged  upon  him.  It  was,  never* 
theless,  a  very  material  circumstance  in  the  evidence  against 
tw*,  that  he  and  his  confederates  had  their  rendezvous  at  a 
Certain  house,  where  they  passed  the  night,  except  during  that 
portion,  q{  it  while  they  were  engaged  in  committing  the  offence. 
If  he  could  disprove  thi*  circumstance,  but  made  no  attempt 
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to  do  so,  the  omission  most  certainly  imparted  a  higher  degree 
of  credibility  to  the  statement  of  the  accomplice,  and  might 
justly  influence  the  belief  of  the  jury  as  to  the  truth  of  that 
statement. 

We  are  of  opinion  that  the  exceptions  to  the  charge  wer6 
not  well  taken,  and  that  the  judgment  should  be  affirmed. 


All  the  judges  concurring, 


Judgment  affirmed. 


Chase  v.  Peck. 


Upon  receiving  a  grant  of  land  the  grantee  executed  an  agreement,  not 
under  seal,  to  support  and  maintain  the  grantor,  pledging  for  that  purpose 
the  produce  of  the  land,  and  should  that  prove  insufficient,  appropriating 
the  entire  fee.  This  agreement  being  the  consideration  of  the  grant,  take* 
effect  as  an  equitable  mortgage  of  the  land. 

The  grantee  becoming  insolvent  and  unable  to  perform  his  contract  to  main- 
tain the  grantor,  reconveyed  the  land  partly  for  the  purpose  of  thus  pro- 
viding for  the  support  of  the  grantor  and  partly  to  hinder  and  delay 
creditors:  Held,  that  a  judgment  creditor  purchasing  the  land,  upon  sale 
on  execution,  took  subject  to  the  equitable  mortgage. 

Under  the  practice  established  by  the  Code,  the  equitable  mortgagee  is  en- 
titled to  prevail  against  an  action  to  recover  the  possession  of  the  land  by 
the  purchaser;  the  remedy  of  the  latter  is  by  suit  to  redeem  from  the 
mortgage  and  for  an  accounting  if  necessary. 
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Appeal  from  the  Supreme  Court  Ejectment  for  one  hun- 
dred acres  of  land  in  Otsego  county.  The  plaintiff  made  title 
under  a  sheriff's  sale,  made  June  12th,  1849,  upon  execution 
on  a  judgment  against  Alonzo  Aylesworth,  which  became  * 
lien  on  the  land  in  question  on  the  31st  of  May,  1848.  On 
the  trial  it  was  proved  that  Alonzo  Aylesworth  acquired  title 
to  the  land  by  deed,  from  Isaac  Howland  and  Sarah  his  wife^ 
dated  August  11,  1843.    On  that  day  they,  being  very  aged 
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persons,  conveyed  the  land  to  Aylesworth  (who  was  their 
grandson)  for  the  nominal  consideration  of  one  dollar.  Nothing 
was  paid  in  fact,  but  contemporaneously  with  the  execution  of 
the  deed,  Aylesworth  gave  back  a  writing  not  under  seal,  by 
which  he  certified  that  "  the  said  Alonzo  hereby  pledges  the 
entire  use  of  the  farm,  this  day  conveyed  to  him,  for  the  sup- 
port of  said  Isaac  and  Sarah,  and  agrees  to  furnish  all  necessary 
support — such  as  victuals,  clothing,  medical  aid,  and  all  other 
necessary  comforts  of  life — for  both  the  said  Isaac  and  Sarah ; 
and  agrees  and  binds  himself  to  treat  them  kindly  and  wait 
upon  them  attentively  and  in  a  careful  manner,  during  their 
natural  lives  and  during  the  life  of  the  longest  liver  of  them, 
and  should  the  produce  of  the  farm  be  insufficient  for  that 
purpose,  then  the  entire  fee  shall  be  appropriated  for  that  pur- 
pose." 

Aylesworth  had  been  brought  up  by  the  Howlands,  and  was 
in  his  minority  at  the  date  of  the  above  conveyance  and  agree- 
ment They  lived  together  upon  the  farm,  Aylesworth  man- 
aging it  and  providing  for  the  support  of  his  grandparents 
until  after  the  death  of  Isaac  Howland,  in  1846.  He  then  be- 
came involved  in  debt,  and  on  the  29th  of  May,  1848,  being 
insolvent,  and  several  suits  against  him  proceeding  to  judgment^ 
he  reconveyed  the  premises  to  Sarah  Howland.  No  other 
consideration  for  the  reconveyance  was  shown  than  that  to  be 
implied  from  the  agreement  of  Aylesworth  to  support  Mrs. 
Howland  and  his  inability  to  perform  it.  The  plaintiff  claimed 
that  the  reconveyance  was  in  fraud  of  creditors,  and  there  was 
evidence  warranting  the  jury  in  finding  that  an  actual  fraudu- 
lent intention,  to  keep  the  property  from  the  reach  of  creditors 
was  a  leading  motive  for  the  reconveyance.  Mrs.  Howland 
lived  upon  the  proceeds  of  the  farm,  a  fair  rent  for  which  was 
shown  to  be  some  $60  per  annum,  until  she  sold  it  in  1849  to  a 
grantor  of  the  defendant;  neither  Aylesworth,  nor  any  person 
in  his  behalf  paying  anything,  or  rendering  any  service  towards 
her  maintenance.  She  died  after  the  commencement  of  this  suit 
and  before  the  trial.  The  jury  found  a  verdict  for  the  plain- 
tiff and  the  judgment  thereon  was  affirmed  at  general  term  in 
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the  sixth  district    The  defendant  appealed  to  this  court,  whew 
the  case  was  submitted  on  printed  arguments. 

Abraham  Becker,  for  the  appellant 

&  M  Ferry,  for  the  respondent 

Dento,  J.  The  determination  of  this  case  will  depend  upon 
the  character  of,  and  the  effect  to  be  attributed  to,  the  instrument 
executed  by  Alonzo  Aylesworth  to  Isaac  and  Sarah  Howland, 
at  the  same  time  that  the  latter  conveyed  to  him  the  premises 
in  controversy.  From  the  two  papers,  taken  together,  it  is 
apparent  that  it  was  parcel  of  the  consideration,  upon  which 
the  conveyance  was  executed,  that  Aylesworth,  the  grantee, 
should  support  the  grantors  during  their  joint  and  several  lives. 
The  paper  signed  by  him  professes,  in  the  first  place,  to  pledge 
the  entire  use  of  the  farm  for  that  purpose ;  and  it  is  added 
that,  if  its  produce  shall  be  insufficient  for  the  object,  the  entire 
fee  shall  be  appropriated  to  accomplish  it  It  was,  probably, 
intended  that  the  transaction  should  operate,  to  a  certain  extent, 
as  a  gift;  but  this  was  only  so  far  as  the  value  of  the  property 
conveyed  should  exceed  the  value  of  the  return  which  was  to 
be  made  for  it  As  respected  the  latter,  the  arrangement  was 
a  contract,  which  imposed  a  certain  duty  upon  the  grantee,  to  be 
performed  for  the  benefit  of  the  grantors,  and  which,  moreover, 
attempted  to  create  a  lien  upon  the  subject  of  the  conveyance, 
to  secure  the  performance  of  the  duty  undertaken  by  the  grantee. 
The  intention  of  the  parties  is  plain ;  but  the  question  to  be 
considered  is,  in  what  legal  or  equitable  light  the  arrangement 
is  to  be  regarded  by  the  court  In  our  opinion,  the  instrument 
signed  by  Aylesworth  is  to  be  considered  as  creating  an  equi 
table  incumbrance  in  the  nature  of  a  mortgage. 

By  the  law  of  England,  as  administered  in  the  Court  of 
Chancery,  an  equitable  mortgage  may  be  created  by  any  writ- 
ing from  which  the  intention  to  create  it  may  be  shown ;  or  it 
may  be  effected  by  a  simple  deposit  of  title  deeds  without 
writing.    It  will  also  be  allowed  in  favor  of  a  vendor,  for  un- 
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paid  purchase  money,  Or  of  a  purchaser  who  has  advanced  his 
money  on  the  faith  of  a  contract  for  a  conveyance.  (Miller  on 
Equitable  Mortgages,  pp.  1,  2,  218,  and  cases  cited.) 

The  courts  of  equity  in  this  State  have  adopted  the  general 
doctrines  of  the  English  Chancery  upon  this  subject,  as  upon 
many  others.  The  cases  of  a  mortgage  created  by  a  writing 
not  sufficient  to  convey  the  premises,  or  by  a  deposit  of  title 
deeds,  have  not  been  frequent  with  us ;  but  the  doctrine  has 
been  applied  in  a  few  instances,  and  I  do  not  find  any  judgment 
or  dictum  by  which  it  has  ever  been  questioned.  In  Jackson 
v.  Dunlap  (1  John.  Ca.,  114),  a  vendor  of  land  had  executed  and 
acknowledged  a  conveyance  to  the  vendee,  but  a  part  of  the 
purchase  money  had  not  been  paid,  and  it  was  then  agreed  that 
the  grantor  should  retain  the  deed  until  the  balance  should  be 
actually  paid.  It  was  equivocal  upon  the  testimony  whether  the 
deed  had  been  delivered  so  as  to  pass  the  title  or  not  If  it  had 
not  been,  the  question  we  are  considering  would  not  arise ;  but 
Kent,  Ch.  J.,  considered  the  delivery  complete,  and  that  .the 
deed  was  then  retained  by  the  grantor  by  way  of  security,  till 
payment.  This,  he  said,  was  the  creation  of  an  equitable  lien 
in  the  grantee.  The  other  judges  seem  to  have  been  of  opinion 
that  the  title  did  not  pass.  In  Jackson  v.  Parkhurst  (4  Wend.> 
369),  it  was  held  by  the  court,  Judge  Sutherland  giving  the 
opinion,  that  the  pledge  or  deposit  of  a  deed  with  the  grantor, 
by  way  of  security,  would  give  him  a  lien  in  the  nature  of  a 
mortgage ;  but  the  case  being  at  law,  it  was  held  that  such  a 
title  could  not  be  set  up  against  the  legal  estate.  In  The 
matter  of  Howe  and  wife  (1  Paige,  125),  the  English  doctrine^ 
that  an  agreement  for  a  mortgage  is  in  equity  a  specific  lien 
on  the  land,  was  asserted  and  applied  by  Chancellor  Wal- 
wobth. 

The  cases  in  which  a  lien  for  the  purchase  money  has  been 
established,  where  the  title  had  passed  to  the  purchaser,  are 
more  numerous.  (Oarson  v.  Grear,  1  J.  C.  R,  308;  Warner 
v.  Van  Alstyne,  8  Paige,  513 ;  Arnold  v.  Patrick,  6  Paige,  310; 
EaUock  v.  Smith,  8  Barb.  S.  C.  B.,  267.)  These  cases  proceed 
upon  the  same  principle  which  the  defendant  seeks  to  establish. 
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The  difference  in  circumstance  which  exists  in  the  present  case 
is  against  the  plaintiff;  for  Mr.  and  Mrs.  Howland  received 
back  from  Aylesworth  a  written  instrument,  in  which  the  lien 
reserved  was  explicitly  stated,  while,  in  the  cases  referred  to, 
the  lien  was  predicated  on  the  implied  intention  of  the  parties 
without  a  writing  or  even  a  verbal  agreement  for  that  purpose. 
Another  example  of  the  same  doctrine  is  furnished,  where 
there  is  an  executory  contract  for  the  purchase  of  lands,  the 
title  remaining  in  the  vendor ;  and  subsequently  to  the  contract 
he  suffers  liens  upon  the  premises  to  be  created.  It  is  well 
settled,  that  the  interest  of  the  vendee  will  be  protected  against 
every  one  but  a  bona  fide  purchaser  or  incumbrancer  who  has 
advanced  money  or  property  without  notice  of  the  vendee's 
equity.  (Lane  v.  Ludlow,  6  Paige,  316,  note;  Parks  v.  Jackson, 
11  Wend.,  442.)  In  such  cases,  the  vendee  is  considered  in 
equity  as  the  owner,  and  the  vendor  as  his  trustee. 

Assuming  that  it  has  been  shown  that  Sarah  Howland  occu- 
pied the  position  of  a  mortgagee  of  the  land  to  secure  the 
agreement  of  Aylesworth  to  support  her  during  her  life,  the 
next  inquiry  is,  whether  the  plaintiff,  by  recovering  a  judg- 
ment against  him  and  purchasing  the  premises  on  the  execu- 
tion, is  in  a  better  situation  than  he  would  have  been  were  she, 
or  her  representatives,  now  asserting  a  claim  against  him  to 
subject  the  premises  to  the  payment  of  a  compensation  for  the 
provision  which  he  had  failed  to  make.  Upon  this  point, 
the  cases  already  referred  to  for  another  purpose,  and  many 
others,  are  entirely  decisive.  It  will  be  sufficient  to  mention 
the  case  In  the  matter  of  Howe,  and  that  of  Arnold  v.  Patrick, 
which  are  full  to  this  purpose.  In  the  last  case,  the  equitable 
lien  for  the  balance  of  the  purchase  money  was  established 
against  a  judgment  creditor  who  had  sold  the  land  on  execu- 
tion, and  had  himself  become  the  purchaser.  The  Chancellor 
said  the  plaintiff  in  the  judgment  was  not  entitled  to  claim  pro- 
tection as  a  bona  fide  purchaser,  even  if  he  had  no  notice  of  the 
facts  establishing  the  equitable  lien;  "  for,"  he  added,  u  he  bid 
in  the  property  on  his  own  judgment  for  an  antecedent  debt, 
paying  no  new  consideration. .  He,  therefore,  took  the  legal 
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title  under  the  sheriff's  sale,  subject  to  the  equitable  lien  for 
the  uupaid  purchase  money." 

Considering  the  rights  of  the  parties  to  be  such  as  have  been 
mentioned,  and  the  fact  being  that  the  defendant  is  in  posses- 
sion under  Sarah  Howland,  the  remaining  question  is,  whether 
the  plaintiff  can  maintain  ejectment  on  his  legal  title  against  a 
party  clothed  with  her  equitable  interest  It  is  well  settled, 
that  a  mortgagee  in  possession,  the  mortgage  being  forfeited 
by  non-payment,  can  defend  himself  in  a  possessory  action 
brought  by  the  mortgagor,  though,  if  he  were  out  of  posses- 
sion, he  could  not  now  maintain  ejectment  against  the  latter. 
(Phyfe  v.  Riley,  15  Wend.,  248.)  But  this,  I  think,  is  not  so, 
except  in  the  case  of  a  technical  mortgage,  conveying,  subject 
to  the  condition,  a  legal  title  to  the  premises.  {Marks  v.  Pdl, 
Jackson  v.  Parkhurst,  sitpra.)  If  the  present  were,  therefore, 
an  action  of  ejectment,  prosecuted  under  the  former  practice, 
in  which  nothing  but  legal  principles  could  be  taken  into  con- 
sideration, then,  as  the  deed  from  Aylesworth  to  Mrs.  Howland 
has  been  found  to  be  fraudulent,  I  think  the  defendant  could 
not  resist  the  plaintiff's  title.  But,  since  the  blending  of  legal 
and  equitable  remedies,  a  different  rule  must  be  applied.  The 
defendant  can  defeat  the  action  upon  equitable  principles ;  and 
if,  upon  the  application  of  these  principles,  the  plaintiff  ought 
not  to  be  put  into  possession  of  the  premises,  he  cannot  recover 
in  the  action.  It  has  been  shown  that  the  premises  were,  in 
effect,  mortgaged  to  Howland  and  his  wife  to  secure  the  per- 
formance of  Aylesworth's  agreement  to  support  them  and  the 
survivor  of  them  during  life,  and  that  the  plaintiff  has  taken 
the  place  of  Aylesworth.  When  he  obtained  title  by  the  exe- 
cution of  the  sheriff's  deed,  Aylesworth  had  been  in  default 
in  the  performance  of  his  agreement  for  nearly  three  years. 
Mrs.  Howland  and  her  grantees,  it  is  true,  had  been  in  posses- 
sion, and  had  enjoyed  the  use  of  the  premises,  but  no  account 
has  been  taken  to  show  how  far  the  income  derived  from  that 
source  would  go  in  fulfillment  of  the  agreement  This  action 
is  not  brought  for  a  redemption,  and  is  not  adapted  to  that 
kind  of  relief    It  would  be  manifestly  inequitable  to  let  the 
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defendant  into  possession  until  he  shall  procure  an  account  to 
be  taken,  and  shall  pay  or  tender  the  amount  which  shall  be 
found  in  arrear  upon  the  above  mentioned  agreement,  execu- 
ted by  Aylesworth,  for  the  support  of  Mrs.  Howland  up  to  the 
time  of  her  death. 

The  judgment  of  the  Supreme  Court  must  be  reversed;  and, 
as  we  cannot  certainly  say  what  case  the  plaintiff  may  make, 
now  that  the  legal  principles  which  govern  the  action  have 
been  determined,  there  must  be  a  new  trial,  with  costs  to  abide 
the  event  If  the  main  features  of  the  case  eannot  be  ehanged, 
the  only  remedy  for  the  plaintiff  is  to  institute  a  suit  for  re- 
demption, upon  the  principles  which  have  been  mentioned. 


All  the  judges  concurring, 


Judgment  reversed,  and  new  trial  ordered. 


Wilson  et  cd.  v.  Robertson  et  al 

The  appropriation  by  an  insolvent  firm  of  partnership  property  to  the  pay- 
ment of  the  individual  debts  of  one  partner,  is  not  simply  void,  but  is 
fraudulent  and  avoids  the  deed  of  assignment 

So  held  in  a  case  where  the  joint  assignment  included  some  individua 
property  of  the  partner  whose  creditors  were  preferred,  and  he  had 
brought  into  the  partnership  stock,  an  amount  equal  to  his  individual 
debts  thus  preferred,  while  the  other  partner  contributed  to  the  capital, 
an  insignificant  sum,  less  than  the  probable  excess  of  the  assigned  estate 
after  paying  the  preferred  debts  of  his  copartner. 

Appeal  from  the  Supreme  Court  The  plaintiffe  brought 
their  action,  as  judgment  creditors  of  the  firm  of  Crocker  & 
Staples  (consisting  of  the  defendants,  Jonathan  D.  Crocker  and 
Abraham  Staples),  to  have  set  aside,  as  fraudulent  and  void, 
an  assignment  in  trust  for  creditors,  giving  preferences,  executed 
on  the  17th  June,  1850,  by  said  firm  to  the  defendants  William 
P.  Robertson  and  John  S.  Crocker.  The  grounds  alleged  for 
declaring  the  assignment  fraudulent  were,  first,  its  authorizing 
a  sale  of  the  estate  on  credit ;  second,  providing  for  the  pay 
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ment,  from  the  assets  of  the  firm,  of  private  debts  of  Jonathan 
D.  Crocker,  in  preference  to  the  debts  of  the  firm,  said  firm 
being  insolvent;  third,  as  hindering  and  delaying  creditors, 
and  as  executed  with  such  intent;  fourth,  as  being  executed  in 
trust  for  the  benefit  of  the  assignors,  or  one  of  them. 

The  assignment  provided  that  the  assignees  should  take 
possession  of  the  property  and  effects  assigned,  "and  sell  and 
dispose  of  the  same  Upon  such  terms  and  conditions  as  may  in 
their  judgment  appear  best,  and  most  for  the  interest  of  the 
parties  concerned,  And  convert  the  same  into  money."  It  then 
provided  for  the  payment  in  foil  of  the  claims  of  certain  per- 
sons (naming  them),  with  all  interest  thereon,  and  if  the  assets 
were  not  f sufficient  to  discharge  them  in  full,  then  pro  rata. 
Of  the  eight  persons  enumerated  in  this  first  class  of  creditors, 
five  were  the  private  and  individual  creditors,  of  Jonathan  D. 
Crocker,  one  of  the  assignors,  whose  claims  exceeded  $1,200. 
The  assignment  then  provided  for  a  second  class  of  creditors, 
to  be  paid,  from  the  remainder  of  the  assigned  property  (if 
there  should  be  any),  their  claifns  in  full,  or  pro  rata.  Of  the 
eleven  preferred  persons  in  this  class,  four  were  the  private  and 
individual  creditors  of  Jonathan  D.  Crocker,  having  claims 
amounting  to  over  $500.  The  whole  sum  of  the  preferred 
debts  was  nearly  $2,500.  The  preferred  creditors  being  paid 
in  full,  the  residue  or  remainder  was  to  go:  first,  to  pay  copart- 
nership debts  not  preferred;  second,  the  private  and  indi- 
vidual debts  of  either  of  the  assignors  not  preferred ;  and, 
third,  to  return  the  surplus  (if  any)  to  the  assignors. 

The  trial  was  before  a  referee,  who  found,  as  facts,  that  some 
of  the  property  assigned  was  individual  property  of  Jonathan 
D.  Crocker,  not  belonging  to  the  firm;  and  among  the  creditor! 
named  in  the  first  and  second  classes  of  the  assignment  there 
were  individual  creditors  of  the  said  Jonathan  D.  Crocker  not 
the  creditors  of  the  firm ;  that  the  firm  of  Crocker  &  Staple* 
was  formed  April  12,  1847,  into  the  capital  of  which, 
Crocker  put  $1,882.62,  consisting  of  a  stock  of  goods  which 
he  had  on  hand,  the  remains  of  a  former  stock  in  trade,  some 
of  which  remained  on  hand  at  the  assignment,  and  under  it 
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passed  to  the  assignees ;  and  Staples  pat  into  that  capital  $170. 
Some  of  the  individual  debts  of  Jonathan  D.  Crocker  were 
contracted  before  the  formation  of  said  firm,  and  some,  which 
are  (in  form)  notes  against  said  Crocker,  are,  in  fact  or  in 
equity,  debts  of  the  firm. 

The  referee  reported,  as  conclusions  of  law  from  the  facts, 
that  the  assignment  was  valid,  and  that  the  complaint  in  the 
cause  be  dismissed  with  costs.  The  plaintiffs  appealed  to  the 
Supreme  Court,  where  the  judgment  was  affirmed,  and  they 
appealed  to  this  court 

Hooper  C.  Van  Vorst,  for  the  appellants. 

Amasa  J.  Parker,  for  the  respondents. 

Wright,  J.  An  assignment  by  an  insolvent  debtor  of  his 
property  to  trustees  for  the  benefit  of  creditors,  which  expressly 
authorizes  them  to  sell  the  property  upon  credit,  is  void  as 
against  the  creditors  of  the  assignor.  (Barney  v.  Qriffin,  2 
Comst,  866;  Nicholson  v.  Leavitt,  2  Seli,  510.)  But  an  as- 
signment will  not  be  construed  as  conferring  this  authority 
when  its  language  is  consistent  with  a  different  interpretation 
which  makes  it  legal  and  valid.  In  Kellogg  v.  Slauson  (1  Kern^ 
802  \  the  authority  to  sell  was  conferred  in  the  precise  language 
ef  the  assignment  in  question ;  yet  the  assignment  in  that  case 
was  held  valid.  The  case  is  a  direct  adjudication  of  this  court 
that  a  power  of  sale,  expressed  in  the  identical  terms  of  the 
instrument  under  consideration,  is  not  obnoxious  to  the  objec- 
tion that  it  is  an  authority  to  sell  on  credit,  or  was  so  intended 
by  the  assignor.  The  point  is  no  longer  open  for  discussion. 
(Whitney  v.  Krows,  11  Barb.,  198.) 

There  is,  however,  in  my  judgment,  a  fatal  objection  to  the 
present  assignment  The  partnership  effects  of  an  insolvent 
firm  are  assigned  to  pay  preferred  private  debts  of  one  of  the 
partners,  for  which  neither  the  firm  nor  his  copartner  were 
liable.  There  is  no  controversy  as  to  the  facts  touching  the 
question.    Iu  April,  1847,  Crocker  &  Staples  formed  £  oopart- 
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nership  in  the  mercantile  business,  in  the  county  of  Washing- 
ton,  and  prosecuted  the  business  until  the  17th  June,  1850, 
incurring  firm  debts  for  their  stock  in  trade,  among  which 
was  that  on  which  the  plaintiffs1  judgment  was  recovered.  On 
the  17th  June,  1850,  as  the  referee  finds,  they  were  insolvent, 
and  unable  to  pay  their  debts;  and,  in  fact,  the  evidence 
showed  that  they  were  unable  to  discharge  in  full  even  the 
claims  of  preferred  creditors.  Being  thus  insolvent,  they  exe- 
cuted an  assignment  in  trust  for  creditors.  The  instrument 
purported  to  assign  and  transfer  all  the  property,  real  and  per- 
sonal, of  the  firm,  or  of  either  of  the  members  of  it,  more 
particularly  described  in  a  schedule  annexed.  It  embraced 
partnership  property  wholly,  with  the  exception  of  a  house 
and  lot,  the  individual  property  of  Crocker,  which  was  incum 
bered  by  two  mortgages  for  more  than  the  value.  The  assign- 
ment directed  the  conversion  of  the  estate  into  money,  and 
after  deducting  the  expenses  of  executing  the  trust,  the  as- 
signees, with  the  residue  or  net  proceeds  and  avails,  were  to 
first  pay  and  discharge  in  full  the  debts  due  or  to  become  due 
from  Crocker  &  Staples,  or  either  of  them,  or  for  which  they, 
or  either  of  them,  were  liable  to  Joel  Colvin  and  seven  other 
persons  (naming  them),  together  with  all  interest  money  due 
or  to  grow  due  thereon ;  and  if  the  avails  were  insufficient  to 
discharge  the  same  in  full,  then  they  were  to  be  paid  pro  rata* 
Of  the  eight  persons  enumerated  in  this  first  preferred  class 
of  creditors,  it  is  admitted  in  the  answer  of  the  defendants  that 
five,  having  claims  for  over  $1,200,  were  private  and  individual 
creditors  of  Jonathan  D.  Crocker,  one  of  the  assignors,  and 
that  the  debts  existed  against  Crocker  at  the  time  of  the  forma- 
tion of  the  partnership,  in  April,  1847.  In  the  second  class 
of  preferred  creditors  eleven  persons  were  named,  three  of 
whom  were  the  private  creditors  of  Crocker,  having  claims  for 
over  $500,  and  which  debts  existed  against  him  prior  to  April, 
1847.  The  whole  amount  of  the  preferred  debts  was  about 
$2,500,  of  which  over  $1,700  were  private  liabilities  of  Crocker, 
whilst  the  value  of  the  assigned  estate  was  but  little  beyond 
the  sum  of  $2,000.    In  the  third  class  were  partnership  eredi- 
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tors,  not  before  preferred.  In  the  fourth  class  were  the  private 
creditors  of  each  of  the  assignors  npt  before  preferred ;  and, 
lastly,  the  surplus,  if  any,  was  reserved  to  the  assignors  jointly. 
The  question,  therefore,  is  distinctly  presented,  whether  it  is  a 
fraud  upon  the  creditors  of  an  insolvent  firm  for  such  firm  to 
assign  the  partnership  effects  in  trust  to  pay  the  private  debts 
of  the  individual  members  to  the  extent  of  nearly  exhausting 
the  joint  fund,  or  to  any  extent,  where  such  fund  is  inade- 
quate to  satisfy  the  creditors  of  the  firm.  The  question  can- 
not  be  said  to  be  embarrassed  by  the  irrelevant  feet,  found  by 
the  referee,  as  to  the  amount  of  capital  contributed  by  each  of 
the  partners  in  April,  1847 ;  nor  by  the  still  further  suggestion 
made  on  the  argument,  that  it  was  a  joint  and  several  assign- 
ment of  a  mixed  fund  to  pay  both  private  and  partnership 
debts.  It  was  a  joint  assignment  of  the  joint  property  and 
funds ;  and  although  Crocker's  equity  of  redemption  in  the  lot 
and  dwelling  may  have  passed  to  the  assignees  under  the  as- 
signment, there  was  nothing  thereby  added  to  the  fund. 

The  Supreme  Court  held  that  the  provision  violated  no  sta- 
tute, but  only  a  principle  of  the  common  law,  which  gives 
partnership  creditors  a  preference  in  payment  out  of  partner- 
ship property  over  the  individual  creditors  of  the  several  part- 
ners. Hence  it  did  not  invalidate  the  whole  assignment,  by 
rendering  it  fraudulent  and  void.  Being  inequitable  in  refer* 
ence  to  the*  partnership  creditors,  and  an  infringement  of  their 
rights,  the  provision  was  an  illegal  one ;  but,  not  being  fraud- 
ulent, it  did  not  vitiate  any  other  part  of  the  assignment  It 
may  be  true  (though  it  is  not  free  from  doubt),  that  if  an  as- 
signment contains  a  provision  to  pay  individual  debts  out  of 
partnership  property,  and  this  is  not  a  violation  of  any  statute, 
it  cannot  be  set  aside  at  the  instance  of  a  single  creditor  seek- 
ing to  appropriate  the  funds  to  his  individual  benefit  But  it 
is  unnecessary  to  follow  up  this  inquiry,  as  it  seems  very  plain 
that  the  insertion  of  such  a  provision  in  an  assignment  of  the 
partnership  effects  of  an  insolvent  firm  is  a  violation  of  the 
statute  in  respect  to  fraudulent  conveyances,  and  furnishes  con- 
clusive evidence  of  a  fraudulent  intent  on  the  part  of  the  as* 
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signors.  Its  operation,  in  this  case,  was  not  only  to  hinder  and 
delay  the  plain tiffe,  as  creditors  of  the  firm,  bat,  if  successful, 
to  cheat  them  out  of  their  entire  demand. 

It  will  be  conceded  that  the  creditors  of  the  firm  are,  legally 
and  equitably,  first  entitled  to  the  partnership  effects.  Such 
creditors  have  a  claim  upon  the  joint  effects  prior  to  every 
other  person,  which  the  court  will  enforce  and  protect  alike 
against  the  individual  partners  and  their  creditors.  Indeed, 
the  partnership  property  must  be  exhausted  in  satisfying  part* 
nership  demands  before  resort  can  be  had  to  individual  pro* 
perty  of  the  members  of  the  firm.  The  firm  is  not  liable  for 
the  private  debts  of  one  of  its  members,  nor  is  there  any  lia- 
bility resting  upon  the  other  members  in  respect  to  those  debts. 
An  appropriation  of  the  firm  property  to  pay  the  individual 
debt  of  one  of  the  partners  is,  in  effect,  a  gift  from  the  firm  to 
the  partner — a  reservation  for  the  benefit  of  such  partner,  or 
his  creditors,  to  the  direct  injury  of  the  firm  creditors.  Can  it 
be  reasonably  doubted  that,  when  an  insolvent  firm  assign 
their  effects  for  the  payment  of  the  private  debts  of  a  member, 
for  whicfc  neither  the  firm  nor  the  other  members,  nor  the 
firm  assets  nor  the  interests  of  the  other  members  therein,  are 
liable,  such  an  assignment  and  appropriation  are  a  direct  fraud 
upon  the  joint  creditors  of  the  assignors?  An  insolvent  co- 
partner, says  the  late  Chancellor,  who  was  unable  to  pay  the 
debts  which  the  firm  owed,  would  be  guilty  of  a  fraud  upon 
the  joint  creditors,  if  he  authorized  his  share  of  the  property 
of  the  firm  to  be  applied  to  the  payment  of  a  debt  for  which 
neither  he  nor  his  property  was  liable  at  law  or  in  equity.  ( Kirby 
v.  Schoonmaker,  8  Barb.  Ch.  Rf  48;  Buchan  v.  Sumner,  2  iSL, 
207.)  Yet  the  co&signor  and  copartner,  Staples,  does  that  in 
this  case.  The  prior  right  of  the  creditors  of  the  firm  to  its 
effectscannot  be  impaired  by  any  consideration  having  reference 
to  the  interests  of  the  individual  partners ;  and  anything  which 
defeats  this  right,  or  hinders  or  delays  such  creditor  in  enforc- 
ing payment  of  his  demand  against  the  firm,  from  the  firm 
property,  is  a  violation  of  the  statute,  and  a  fraud  upon  such 
creditor.    In  this  case,  Crocker  &  Staples,  in  June,  1850,  after 
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being  in  business  over  three  years,  find  themselves  insolvent^ 
and  unable  to  pay  their  debts.  They  have  on  hand  firm  pro- 
perty and  assets  (perhaps  created  by  the  partnership  debts), 
Upon  which  the  creditors  of  the  firm  have  an  equitable  lien, 
and  a  priority  of  right  to  enforce  payment  It  is  possible  that, 
the  law  would  tolerate  an  assignment  of  this  partnership  pro- 
perty in  trust  for  the  benefit  of  creditors  of  the  firm,  giving 
preferences  among  them,  provided  there  was  an  absolute  and 
unconditional  surrender  of  the  entire  estate  to  the  payment  of 
the  firm  debts;  but  no  further.  The  partnership  property,  is 
assigned  by  the  firm  to  trustees,  not  to  pay  the  partnership 
debts,  but  the  preferred  private  debts  of  Crocker,  one  of  the 
partners,  which  neither  the  firm  nor  Staples,  the  other  partner, 
were  liable,  in  law  or  equity,  to' pay;  thus  not  unconditionally 
surrendering  the  effects  of  the  firm  for  the  benefit  of  those  to 
whom  they  rightfully  belonged,  but  creating  a  trust  by  which 
the  prior  right  of  the  creditors  of  the  firm  to  such  effects  is 
postponed,  or  hindered  and  delayed  in  its  enforcement  The 
chances  of  the  firm  creditors  being  paid  from  the  partnership 
fund  are  made  to  depend  upon  its  sufficiency  to  pay  the  private 
debts  of  Crocker,  preferred  in  the  first  and  second  classes  of 
the  assignment,  which  are  to  be  paid  in  full  before  the  plaintiffs 
or  any  other  creditors  of  the  fund,  who  are  provided  for  in  the 
subsequent  classes,  are  to  be  paid  anything.  This  hindrance 
and  delay  is  the  inducement  to  the  trust,  and  the  main  purpose 
for  which  it  was  created.  The  act  defeats  the  right  of  the 
plaintiffs,  as  creditors  of  the  firm,  to  seize  and  compel  the  pay- 
ment of  their  demands  against  such  firm  from  its  effects;  and 
the  firm  being  insolvent,  and  its  effects  insufficient  to  reach  or 
pay  the  plaintiffs,  as  creditors  of  the  firm  who  are  provided  for 
in  the  third  class,  the  assignment  and  its  provisions  not  only 
binder  and  delay  the  plaintiffs,  but  defraud  them  of  their 
whole  demand.  Having  such  an  effect,  it  cannot  be  doubted 
that  the  assignment  was  a  fraud  upon  the  plaintiffs.  The  firm, 
or  Staples,  was  not  liable,  in  any  way,  to  the  private  creditors 
of  Crocker ;  and  the  attempt  to  assign  partnership  property  to 
pay  the  private  debts  of  one  of  the  partners,  when  the  firm 
Smith.- Vol.  TO  75 
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was  insolvent,  affords  a  conclusive  presumption  of  an  actual 
fraudulent  design  on  the  part  of  the  assignors.  Neither  the 
firm  nor  the  copartner  Staples  were  in  a  condition  to  make  a 
gift  of  the  firm  assets  to  Crocker  or  his  creditors,  or,  in  sub- 
stance, to  reserve  from  the  joint  and  partnership  fund  the  lar- 
ger proportion  of  it  for  his  and  their  benefit  It  is  this  fraud 
that  we  should  sanction  by  upholding  the  trust  in  the  present 
case.  In  Colfomb  v.  Caldwell  (16  N.  Y.  R,  484),  an  assign- 
ment was  adjudged  void  as  to  the  individual  creditors  of  the 
assignors,  when  the  members  of  an  insolvent  mercantile  firm 
assigned  their  partnership  property,  and  also  their  individual 
property,  in  trust  for  the  payment  of  their  partnership  debts, 
reserving  any  surplus  that  should  remain  to  the  assignors. 
The  individual  property  of  the  members  of  the  firm  was  appro- 
priated to  pay  partnership  debts,  and  any  surplus  reserved  to 
the  assignors,  whilst  the  individual  debts  of  one  of  the  mem- 
bers of  the  firm  were  left  unprovided  for.  This  attempt  to  tie 
up  the  whole  fund  under  a  trust,  and,  after  the  trusts  were 
satisfied,  reserving  any  surplus  to  the  assignors,  without  mak- 
ing provision  for  paying  the  individual  debts,  was  adjudged  to 
afford  a  conclusive  presumption  of  an  actual  intent  to  defraud 
the  individual  creditors  of  the  assignors.  So,  also,  an  assign- 
ment of  the  effects  of  an  insolvent  firm  to  pay  the  private 
debts  of  the  individual  members,  as  was  done  in  the  case  at 
bar,  hindering,  delaying  and  postponing  the  collection  of  the 
demands  of  the  company  creditors,  is  equally  fraudulent  and 
void  as  to  such  latter  creditors.  Indeed,  independent  of  the 
question  of  fraud,  it  may  be  seriously  doubted  whether  the 
assignment  should  not  be  regarded  as  executed,  and  the  trust 
made,  for  the  benefit  of  the  assignors,  or  one  of  them,  and  thus 
void  under  the  statute  declaring  "  all  transfers  and  assignments 
of  goods,  &c.,  made  in  trust  for  the  use  of  the  person  making 
the  same,  void  as  against  the  creditors  of  such  person."  (2  B. 
S.,  135,  §  1.)  The  assignment  is  made  for  the  benefit  of  Crocker, 
as  its  purpose  is  to  liquidate  and  discharge  his  individual  debts. 
The  transfer  may,  therefore,  be  said  to  be  made  in  trust  for  the 
us$  of  one  of  th$  assignors.    This  is  the  spirit  of  the  transac- 
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tion,  if  not  its  legal  effect  Crocker  is  enabled  to  appropriate 
the  partnership  funds  to  relieve  himself  from  individual  lia- 
bility. 

The  judgment  of  the  Supreme  Court*  affirming  the  judg- 
ment of  the  referee,  adjudging  the  assignment  valid  and  dis- 
missing the  plaintiff's  eomplaint  must  be  reversed,  and  a  new 
trial  granted. 

All  the  judges  concurring, 

Judgment  reversed,  and  new  trial  ordered: 


The  People,  ex  rel  Herrick  et  al,  v.  Smith,  County  Judge    IgjJS 

of  Suffolk  County.  155J27I 

I    21    595| 
The  statute  in  relation  to  highways  on  Long  Island  (ch.  56,  of  1830),  does     |e!63    189| 
not  entitle  the  owners  of  land  to  be  taken  to  notice  of  the  application  to         21    695 
the  commissioners  to  determine  upon  the  expediency  of  making  the     1 
appropriation,  nor  of  the  hearing  before  the  county  judge  upon  an  appeal 
from  the  commissioners1  refusal,  to  lay  out  a  highway. 
The  propriety  of  taking  private  property  for  a  public  use  is  not  a  judicial 
question,  but  one  of  political  sovereignty,  to  be  determined  by  the  legis- 
lature, either  directly  or  by  delegating  the  power  to  public  agents,  pro- 
ceeding in  such  manner  and  form  as  it  may  prescribe. 
The  constitutional  provisions  for  trial  by  jury,  and  for  due  process  of  law 
which  control  in  respect  to  the  mode  of  ascertaining  the  compensation 
to  be  paid  to  the  citizen  upon  taking  his  property,  do  not  apply  to  the 
determination  of  the  question  whether  it  is  needed  for  public  use. 

Appeal  from  a  judgment  of  the  Supreme  Court.  The  rela- 
tors sued  out  a  certiorari,  for  the  purpose  of  reviewing  an  order  of 
the  County  Judge  of  Suffolk  County,  whereby  he  reversed  an 
order  of  the  commissioners  of  highways  of  the  town  of  River- 
head — refusing  to  lay  out  a  highway  in  that  town,  pursuant  to 
a  petition  of  twelve' freeholders— <and  proceeded  to  lay  out  such 
highway.  The  relators  are  owners  and  occupants  of  a  part  of 
the  lands  through  which  the  highway,  so  laid  out,  runs ;  which 


$96  CASES  IN  THB  COURT  OF  APPEALS. 

The  people  v.  Smith. 

lands  will  have  to  be  appropriated  for  its  track.  The  single 
ground  of  error  relied  on,  was,  that  no  notice  was  served  on  the 
relators  of  the  proceedings,  on  the  appeal,  or  of  the  hearing 
before  the  County  Judge.  *Fhe  Supreme  Court,  being  of  opin- 
ion that  such  notice  was  not  required  by  law,  affirmed  the 
order  of  the  judge,  and  from  this  judgment  of  affirmance  the 
present  appeal  was  taken  by  the  relators.  The  case  was  sub- 
mitted on  printed  arguments, 

t  MiUer  &  TuthiU,  for  the  appellants. 

WiUiam  Wickham,  for  the  respondent 

Denio,  J.  The  subject  of  highways  and  bridges  on  Long 
Island,  is  regulated  by  a  statute  passed  in  1880,  entitled  "An 
act  regulating  highways  and  bridges  in  the  counties  of  Suffolk, 
Queens  and  Kings  "  (ch.  66).  The  system,  in  its  general  fea- 
tures, is  similar  to  that  established  by  the  Eevised  Statutes  for 
other  parts  of  the  State;  but  there  are  some  discrepancies,  and 
upon  them,  I  think,  the  question  ia  the  present  case  may  turn. 
By  the  Long  Island  act,  the  commissioners  have  power  to  lay 
out  new  roads  without  the  consent  of  the  owners  of  the  land 
through  which  they  may  run,  upon  the  petition  of  twelve  free- 
holders of  the  town,  verified  by  oath  ojr  affirmation.  (§§  2,  47.) 
Nothing  is  said  respecting  their  giving  notice  to  any  one  of  the 
hearing  of  the  application  before  them.  Every  person  conceiv- 
ing hiiqself  aggrieved  by  a  determination  of  the  commission- 
ers, either  in  laying  out,  or  refusing  to  lay  out  a  highway,  may 
appeal  to  three  judges  of  the  Court  of  Common  Pleas.  (§  66.) 
Thip  jurisdiction  is  nov  veeted  in  the  County  Judge  under  the 
present  Constitution.  (Lava  1847,  p.  642,  §  27.)  Where  the 
determination  appealed  from,  is  against  an  application  for  lay- 
ing, out,  a  roa<J>  the  judge  is  to  give  notice  of  the  time  and  place 
pf  heading  th$  appeal,  to  the  commissioners  by  whom  such 
^termination  was  made ;  and  where  the  commissioners'  deter* 
ipjnation  was  in  favor  of  the  application,  notice  ia  not  only  to 
fo  given  to  tjie  cojraniissiopera,  but  to,  one  or  more  of  tbq 
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applicants  for  the  road.  (§  69.)  The  pfoofe  and  allegation^ 
of  the  parties  are  to  be  heard,  and  where  the  appeal  is  from  aii 
order  refusing  to  lay  Out  a  road,  the  judge  is  to  lay  it  out  in  the 
same  manner  in  which  commissioners  are  directed  to  proceed 
in  like  cases.  (§g  71,  74.) 

It  will  thus  be  seen  that  the  only  notice  which  th£  statute 
requires  to  be  given,  in  a  casef  like  the  present,  is,  of  the  time 
and  place  of  hearing  the  appeal,  and  that  such  notice  is  only 
required  to  be  given  to  the  commissioners  who  made  the  ordetf 
appealed  from.  If  the  commissioners  had  been  required  ttf 
give  any  notice  of  the  hearing  before  them,  then,  when  th6 
judge  came  to  lay  out  the  road,  in  consequence  of  his  reversal 
of  the  order  of  the  commissioners,  he  ought  to  give  the  same 
notice,  because  he  is  required  to  proceed,  in  the  performance 
of  that  duty,  in  the  same  manner  in  which  the  Commissioner* 
were  directed  to  proceed  when  the  case  was  before  them ;  but 
in  the  absence  of  any  provision  for  notice  of  the  hearing  before 
the  commissioners,  no  such  duty  ia  required  of  the  judge.  It 
follows  that,  if  the  relators,  as  owners  and  occupants  of  the  land 
Which  was  to  be  taken  for  the  road  track,  were  entitled  to 
notice  of  the  hearing  before  the  judge,  it  is  in  consequence  of 
some  general  principle  of  law,  and  Hot  because  it  is  required 
by  any  provision  of  the  statute.  This  is  the  view  of  the  matte* 
taken  by  the  appellant's  counsel,  for  he  expressly  admits  in  his 
printed  argument  that  there  is  nothing  in  the  act  requiring 
notice  to  be  given  to  the  land  owners, 

The  question  then  is,  whether  the  State,  in  the  exercise  of 
the  power  to  appropriate  the  property  of  individuals  to  a  pub- 
lic use,  where  the  duty  of  judging  of  the  expediency  of  making 
the  appropriation,  in  a  class  of  cases,  is  committed  to  public  offi- 
cers, is  obliged  to  afford  to  the  owners  of  the  property  an  oppor- 
tunity to  be  heard  before  those  officers  when  they  sit  for  the 
purpose  of  making  the  determination.  I  do  not  speak  now  of 
the  process  for  arriving  at  the  amount  of  compensatioti  to  be> 
paid  to  the  owners,  but  of  the  determination  whether  under 
the  circumstances  of  a  particular  case  the  property  required  for 
the  purpose  shall  be  taken  or  not ;  and  I  am  of  opinion  that  the 
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State  is  not  under  any  obligation  to  make  provision  for  a  judi- 
cial contest  upon  that  question.  The  only  part  of  the  Consti- 
tution which  refers  to  the  subject  is  that  which  forbids  private 
property  to  be  taken  for  public  use  without  compensation,  and 
that  which  prescribes  the  manner  in  which  the  compensation 
shall  be  ascertained.  It  is  not  pretended  that  the  statute  under 
consideration  violates  either  of  these  provisions.  There  is 
therefore  no  constitutional  injunction  on  the  point  under  con- 
sideration. The  necessity  for  appropriating  private  property 
for  the  use  of  the  public  or  of  the  government  is  not  fi  judicial 
question.  The  power  resides  in  the  legislature.  It  may  be 
exercised  by  means  of  a  statute  which  shall  at  once  designate 
the  property  to  be  appropriated  and  the  purpose  of  the  appro-, 
priation ;  or  it  may  be  delegated  to  public  officers,  or,  as  it  has 
been  repeatedly  held,  to  private  corporations  established  to 
carry  on  enterprises  in  which  the  public  are  interested.  There 
is  no  restraint  upon  the  power,  except  that  requiring  compen- 
sation to  be  made.  And  where  the  power  is  committed  to 
public  officers,  it  is  a  subject  of  legislative  discretion  to  deter- 
mine what  prudential  regulations  shall  be  established  to  secure 
a  discreet  and  judicious  exercise  of  the  authority. 

The  constitutional  provision  securing  a  trial  by  jury  in  cer- 
tain cases,  and  that  which  declares  that  no  citizen  shall  be 
deprived  of  his  property  without  due  process  of  law,  have  no 
application  to  the  case.  The  jury  trial  can  only  be  claimed  as 
a  constitutional  right  where  the  subject  is  judicial  in  its  char- 
acter. The  exercise  of  the  right  of  eminent  domain  stands  on  the 
same  ground  with  the  power  of  taxation.  Both  are  emanations 
of  the  law  making  power.  They  are  the  attributes  of  political 
sovereignty,  for  the  exercise  of  which  the  legislature  is  under 
no  necessity  to  address  itself  to  the  courts.  In  imposing  a  tax 
or  in  appropriating  the  property  of  a  citizen,  or  a  class  of  citi- 
zens, for  a  public  purpose,  with  a  proper  provision  for  com- 
pensation, the  legislative  act  is  itself  due  process  of  law; 
though  it  would  not  be  if  it  should  undertake  to  appropriate 
the  property  of  one  citizen  for  the  use  of  another,  or  to  confis- 
cate the  property  of  one  person  or  a  class  of  persons^  or  a  par- 
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ticular  description  of  property  upon  some  view  of  public  policy, 
where  it  could  not  be  said  to  be  taken  for  a  public  use.  (  The 
People  v.  The  Mayor  of  Brooklyn,  4  Comst.,  419 ;  Tayhr  v.  Par* 
ter,  4  Hill,  140 ;   Wynehamer  v.  The  People,  3  Kern.,  878.) 

It  follows  from  these  views  that  it  is  not  necessary  for  the 
legislature  in  the  exercise  of  the  right  of  eminent  domain, 
either  directly,  or  indirectly  through  public  officers  or  agents, 
to  invest  the  proceeding  with  the  forms  or  substance  of  judicial 
process.  It  may  allow  the  owner  to  intervene  and  participate 
in  the  discussion  before  the  officer  or  board  to  whom  the  power 
of  determining  whether  the  appropriation  shall  be  made  in  a 
particular  case,  or  it  may  provide  that  the  officers  shall  act 
.upon  their  own  views  of  propriety  and  duty  without  the  aid 
of  a  forensic  contest  The  appropriation  of  the  property  is  an 
act  of  public  administration,  and  the  form  and  manner  of  its 
performance  is  such  as  the  legislature  shall  in  its  discretion 
prescribe.  In  the  case  before  us  the  act  declares  that  the  judge 
shall  give  notice  to  the  commissioners  of  highways  whose  order 
is  appealed  from,  and  it  is  silent  as  to  notice  to  any  other  person. 
The  appellants  and  the  commissioners  are  the  only  parties  who 
are  required  to  be  convened  on  the  hearing  before  the  judge* 
or  to  have  notice  of  that  hearing,  and  it  is  their  proofs  and 
allegations  only  which  the  judge  is  obliged  to  hear.  It  waff 
doubtless  considered  that  the  commissioners,  who  had  officially 
decided  against  the  act  which  the  appellants  were  seeking  to 
promote,  would  sufficiently  represent  the  views  upon  that  side 
of  the  question.  But  if  we  should  think  it  was  discreet  that 
the  land  owners  should  have  been  furnished  with  notice  and 
allowed  to  participate,  still  the  act  furnishes  the  rule,  and  the 
court  has  no  power  to  change  it 

The  counsel  for  the  appellant  relies  upon  the  case  of  The 
People  v.  The  Judges  of  Herkimer  (20  Wend.,  186),  where  it 
was  held  that  a  written  notice  of  a  hearing  upon  appeal  before 
the  judges  in  a  case  like  the  present,  which  was  governed  by 
the  Revised  Statutes,  ought  to  be  given ;  and  the  proceedings 
of  the  judges  were  reversed  for  the  want  of  such  a  notice.  The 
case  illustrates  the  difference  between  the  general  highway  law 
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and  the  system  provided  for  Long  Island  in  this  respect  The 
61st  section  of  the  general  statute  (1RL,  514)  provided 
tW  before  the  commissioners  should  determine  to  lay  out  the 
highway,  they  should  cause  notice  in  writing  to  be  given  to 
the  occupant  of  the  land  through  which  it  was  to  run,  of  the 
tune  and  place  at  which  they  would  meet  to  decide  the  applr 
cation,  and  this  notice  was  to  be  served  three  days  before  the 
time  of  meeting;  and  the  91st.seotion  declared  that  when 
the  appeal  to  the  judges  was  from  a  refusal  to  lay  out  a 
road  and  that  determination  was  reversed,  the  judges  should 
themselves  lay  out  the  road ;  and  it  is  added  that  uin  doing 
so  they  shall  proceed  in  the  same  manner  in  which  commis- 
sioners of  highways  are  directed  to  proceed  in  the  like  cases." 
Hence  it  was  plain  that  the  judges  ought  to  give  the  notice 
before  laying  out  the  road.  It  was  also  held,  though  that  is 
not  material  here,  that  the  notice  should  have  been  given  of 
the  hearing  of  the  appeal,  since  the  decision  to  reverse  the 
order  of  the  commissioners  and  to  lay  out  the  road  was  sub- 
stantially the  same  thing ;  as  the  latter  act  necessarily  resulted 
from  the  former.  The  difference  between  the  cases  is,  that  the 
Bevised  Statutes  provide  for  giving  the  notice,  the  want  of 
which  is  here  objected  to,  and  the  Long  Island  act  does  not 
The  judgment  of  the  Supreme  Court  must  be  affirmed. 

All  the  judges  concurring, 

Judgment  affirmed. 

(SHD  OF  QABm  D1CIDKD  R  Till  JUHB  TDK.] 


ADOPTED  AT  JUJNB  TERM,  180ft 


According  to  existing  laws,  causes  which  are  preferred  take  their  preference 
in  the  following  order: 

1.  Criminal  actions. 

2.  Cases  of  probate,  in  which  the  appeal  prerents  the  issuing  of  letters  testa- 
mentary or  of  general  administration. 

3.  Appeals  in  which  the  sole  plaintiffs  or  defendants  are  executors  or  admin- 
istrators. 

4.  All  other  preferred  oases. ' 

Any  party  claiming  a  preference  must  so  state  m  his  notice  of  argument  to 
the  opposite  party,  and  to  the  clerk,  and  he  must  also  state  the  ground  of  such 
preference,  so  as  to  show  to  which  of  the  above  classes  the  case  belongs. 
In  making  up  the  calendar,  the  clerk  will  place  the  preferred  causes  at  the  head 
in  the  order  above  prescribed.  A  preferred  cause  being  once  passed  without 
reservation,  will  take  its  place  in  subsequent  calendars  without  preference. 


NOTE.— Applications  are  continually  made  by  letter  to  counsel  in  attendance 
upon  the  court,  to  procure  a  cause  to  be  reserved,  without  furnishing  any  evi- 
dence of  the  consent  of  the  opposite  party,  or  disclosing  any  sufficient  ground  for 
an  indulgence  which,  in  the  present  state  of  the  calendar  and  of  the  law  in 
respect  to  preferences,  generally  operates  to  occasion  uncertainty,  Inconvenience 
and  delay  to  those  who  are  ready  or  preparing  to  argue  their  causes,  as  soon  as 
they  can  be  reached.  Especially  is  this  the  case  in  respect  to  preferred  causes 
which  the  parties  upon  the  general  calendar  have  a  right  to  suppose  will  be 
urged  to  a  hearing  with  the  extremest  diligence.  It  should  be  understood,  there- 
fore, that  such  an  application,  is  now  scanned  with  somewhat  more  strictness 
than  heretofore:  that  it  is  a  mate*  to  be  made  like  other  motions,  upon  affidavit 
and  notice,  or  upon  the  written  stipulation  of  the  parties,  setting  forth  an  ade» 
>  reason  for  the  reservation  proposed.  Bbfobtxk. 


MEMORIAL. 


On  the  last  motion  day  of  the  Jane  Term  of  the  Court  of 
Appeals,  Francis  Kern  an  said  in  substance : 

May  it  please  the  Court:  On  the  death  of  the  Hon.  Samuel 
Bkardslet,  of  Utica,  which  occurred  since  the  last  Term  of  this 
Court,  the  members  of  the  Bar  of  Oneida  County  met  to  express  their 
sorrow  for  his  loss  and  their  respect  for  his  character.  At  that  meet- 
ing over  which  a  member  of  this  Court,  Judge  Denio,  presided, 
resolutions  were  passed  expressive  of  their  sentiments. 

In  consideration  of  the  deservedly  high  estimation  in  which  the 
deceased  was  held  throughout  the  State  as  a  citiien  and  a  member  of 
the  legal  profession,  and  also  in  view  of  the  exalted  official  positions 
which  he  had  occupied  in  connection  with  the  administration  of  the 
law,  having  been  Attorney-General  of  this  State,  and  Chief  Justice 
of  the  former  Supreme  Court,  the  meeting  deemed  it  not  improper  to 
appoint  a  committee  to  present  to  this  Court  a  copy  of  its  proceedings, 
and  to  request  that  they  be  preserved  with  its  records,  and  that  the 
resolutions  which  were  adopted,  be  entered  upon  the  minutes  of  the 
Court  as  a  memorial  of  the  respect  and  esteem  in  which  the  deceased 
was  held  by  the  Bench  and  Bar  of  this  State. 

Judge  Gridley,  Mr.  Hunt  and  myself  were  named  as  such  com* 
mittee;  and  I  now,  at  their  request,  and  on  behalf  of  the  Bar  of  the 
County  of  Oneida,  from  whose  ranks  Judge  Bkardslkt  rose,  and 
whom  its  members  regarded  with  pride  as  one  of  their  representatives! 
present  to  the  Court  the  proceedings  of  the  meeting,  and  the  follow- 
ing resolutions,  which  it  unanimously  adopted : 

Wkerecu,  It  has  pleased  Divine  Providence  to  remove  from  our  mldit  the  Hon.  Samusl 
Bi  asdslbt ;  and  we,  hit  professional  brethren,  have  assembled  to  express  our  estimate 
of  his  character  as  a  Jurist  and  as  a  man.   Therefore  It  Is 

JUtolved,  That  In  the  recent  death  of  Judge  Bbabiwlxt,  the  members  of  the  Bar,  not 
of  Oneida  county  only,  bnt  of  the  entire  State,  have  lost  one  of  their  oldest  and  most 
distinguished  associates ;  and  the  community  at  large  a  public  servant,  who  discharged 
the  various  public  trusts  with  which  he  was  honored,  with  a  Boman  firmness  and  an 
unbending  integrity  which  knew  neither  friend  nor  foe. 

Hesolwd,  That  in  a  pubUc  career  of  over  forty  years  which  the  deceased  has  passed, 
whether  we  regard  him  as  a  legislator  in  the  Senate  of  our  State,  or  in  the  wider  field 
of  our  national  councils ;  or,  as  an  administrator,  having  the  interest  and  honor  of  the 
public  in  his  keeping,  as  prosecuting  Attorney  for  Oneida  county,  and  the  northern  dis- 
trict of  the  United  States,  and  as  Attorney-General  of  the  State ;  or  as  a  Judge  and 
Chief  Justice  of  the  Supreme  Court,  to  decide  the  law  between  man  and  man,  we  shall 
find  him  displaying  the  same  great  and  commanding  qualities.  As  a  legislator  he  was 
bold,  fearless  and  decided.  Aa  toe  depositary  of  the  interests  of  th*  State,  ho  was 
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sternly  honest  and  patriotic,  and  In  his  Judicial  capacity  h$  manifested  the  same  strength 
and  power  of  Intellect,  the  same  cantion  in  his  reasonings  to  determine  what  was  right, 
and  the  same  unconquerable  firmness  in  carrying  ont  the  principles  he  adopted. 

Besotved,  That  we  not  only  lament  his  departure  on  account  of  his  strong  intellect, 
his  moral  firmness,  and  his  peculiar  judicial  qualities,  but,  also,  as  members  of  the 
Oneida  Bar,  we  deplore  his  loss  as  the  last  connecting  link  Which  united  the  present 
generation  of  lawyers  with  the  departed  stars  of  the  profession— with  a  Gold,  a  Piatt,  a 
Storrs  and  a  Talcott,  names  which  made  Oneida  primus  inter  para  among  her 
sister  counties,  and  made  it  a  distraction  to  belong  to  tile  Oneida  Bar. 

.fiMafoerf,  That  we  are  Aware  thore  are  private  sorrows  attending  the  rending  of 
near  and  tender  ties,  upon  which  it  is  not  our  province  to  intrude,  except  to  tender  to 
.the  family  and  afflicted  relatives  of  the  deceased,  out  sincere  Condolence,  and  to  assure 
them  that  they  have  our  warmest  sympathy  in  their  affliction. 

Bttotved,  That  as  a  testimony  of  our  respect  to  his  memory  and!  out  grief  for  his  loss, 
the  members  of  the  Bar  will  go  into  mourning f  by  wearing  crape  on  their  left  arm  tor 
thirty  days,  and  will  attend  his  funeral  In  a  body. 

Betoludy  That  a  Committee  of  three  persona  be  appointed  for  (he  purpose  of  procur- 
ing a  porttalt  of  the  dsceaesd,  to  be  placed  hi  the  Court  room  of  the  city  of  Utioa. 

Mr.  Kernan,  after  reading  the  resolutions,  said  that  it  waa 
scarcely  appropriate  for  him  to  attempt  to  eulogize  die  deceased 
before  this  Court,  whose  members  knew  him  so  intimately  and 
had  so  often  listened  to  his  forensic  efforts;  and  that  he  would 
more  that  the  proceedings  and  resolutions  be  filed  and  entered 
as  requested 

Mr.  Justice  Peckham  then  addressed  the  Court  as  follows : 

Though  not  now  numbered  among  the  practising  members  of  the 
Bar,  I  desire  to  say  something  of  the  deceased,  whom  I  knew  so 
intimately  and  loved  so  well  Who  did  not  acknowledge,  when  the 
death  of  Samuel  Beardsley  was  announced,  that  a  great  and  good 
man  had  departed  ?  Occupying  the  highest  positions  in  the  land, 
he  had  dignified  and  adorned  them  all  by  his  rare  virtues  and 
eminent  ability.  No  mil  justice  can  be  done  to  his  great  character 
on  an  occasion  like  this,    A  brief  allusion  is  all  that  can  be  indulged. 

Like  most  of  the  great  men  in  our  country,  his  position,  in  early 
life,  was  extremely  favorable  to  the  development  of  his  talents.  His 
parents,  though  highly  respectable,  were  poor ;  hence  the  sou's  capacity 
was  not  obscured  nor  his  mental  growth  retarded  by  pampered  indul- 
gence, nor  by  the  want  of  strctag  incentive  to  action.  He  enjoyed, 
what  most  parents  strive  through  life  to  shield  their  sons  from,  the 
benefits  of  early  poverty.  He  taught  a  common  school  as  the  means 
of  finishing  his  professional  education. 

His  unusual  energy  brought  his  faculties  into  early  action,  and 
before  his  admission  to  the  Bar,  their  power  was  manifested  in  the 
office  where  he  studied.  He  was  under  the  tuition  of  a  highly 
respectable  lawyer,  but  the  unusual  research  and  vigor  which  that 
lawyer's  brieis  presented,  after  young  Beardslet  entered  his  office, 
plainly  made  knewn  to  the  omit  that  an  additional  fountain  of  legal 
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light  bad  been  opened  there.  Soon  after  hit  admission  he  stepped  into 
the  front  rank  of  the  Bar  of  Oneida  county,  and  thence  proceeded, 
until,  for  yean  before  his  decease,  he  was  regarded,  by  common  con* 
sent,  as  one  of  the  first)  if  not  the  lawyer  of  the  State.  After  he  left 
the  bench,  as  Chief  Justice  of  the  Supreme  Court,  though  not  engaged 
in  as  many  cases  as  some  others,  he  was  counsel  in  nearly  ail  of  the 
most  important  in  the  Court  of  Appeals— causes  involving  from  thou- 
sands  to  millions  of  dollars.  In  speaking  of  his  ability,  the  late 
Nicholas  Hill  informed  me,  some  few  years  before  his  death,  that  he  had 
been  retained  as  counsel  in  a  very  important  cause  with  liberty  to 
choose  his  colleague  from  the  ablest  in  the  country,  and  that,  without 
any  hesitation,  he  selected  Judge  Beaudslby. 

His  industry  was  untiring  and  pre-eminent ;  in  a  profession  peon* 
ligrly  of  labor,  never  satisfied  with  tasting  the  stream,  he  always  went 
to  the  fountain  of  the  law.  For  nearly  twenty  years  prior  to  his 
death,  his  eye-sight  had  become  so  much  impaired  that  he  could  read 
ouly  with  great  difficulty,  and  scarcely  at  ail  at  night  Yet  no  lawyer 
was  so  universally  ready,  or  more  roily  and  thoroughly  prepared  in 
his  cases, 

Method  and  order  marked  the  preparation  of  his  causes ;  hence  his 
labor  was  effective.  He  never  wandered  on  in  confused  uncertainty 
deceived  by  false  analogies,  but  each  step  was  the  firm  foundation  for 
another.  like  the  approaches  of  the  scientific  engineer  in  the  taking 
of  a  fortress ;  each  day's  labor  told  the  progress  of  his  work.  His 
learning  was  both  accurate  and  profound,  and  he  relied,  in  his  argu- 
ments, for  more  upon  principles  than  cases.  Though  no  man  whom 
nature  has  not  well  endowed,  can,  by  any  amount  of  exertion,  ever 
become  an  eminent  lawyer,  so  none,  however  gifted,  can  attain  high 
distinction  in  that  profession  without  great  labor.  Judge  Bkabdslxt 
had  nuns  sana  in  corpore  mho,  with  a  will  to  work  which  nothing 
cpuld  daunt  or  discourage.  He  had  that  rare  gift  to  men^  strong 
common  iense^the  indispensable  foundation  of  all  greatness  in  his 
profession.  As  a  Judge  he  was  careful,  patient,  thoroughly  mastering 
his  causes  as  to  facte  and  law,  fortifying  his  opinions  with  principles 
and  authorities,  which  his  sound  judgment  pertinently  applied.  Thoso 
opinions  are  deep  wells  of  legal  knowledge,  from  which  the  profession 
may  draw  and  be  refreshed  and  strengthened  legally  and  morally. 

Although  so  distinguished  as  a  lawyer  and  a  judge,  in  the  opinion 
of  most  men,  his  peculiar  sphere  was  as  a  politician  and  a  statesman. 
Careful,  even  extremely  cautious  as  a  judge,  as  a  statesman  he  waa 
bold  and  fearless;  untrammeled  by  the  shackles  of  precedent  there  he 
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was  entirely  self-reliant  Familiar  with  all  the  great  questions  of  the 
country,  and  thoroughly  imbued  with  a  knowledge  of  the  true  prin- 
ciples of  our  government,  of  patriotic  purposes  and  indomitable 
will,  he  wsb  peculiarly  adapted  to  the  management  and  guidance  of 
public  affairs.  No  political  storm  could  intimidate,  it  only  nerved  him 
firmer  for  the  conflict  Sagacious  and  farseeing  in  debate,  he  seised 
upon  the  great  principles  involved  in  public  questions,  and  maintained 
the  right  with  an  unyielding  courage  and  a  logical  power  that  rarely 
failed  to  carry  conviction  if  it  did  not  command  success.  He  never 
addressed  the  fancy  of  his  audience.  Clear  argumentation,  and  a  bold, 
indignant  denunciation  of  wrong  were  his  chief  weapons;  and  in  hishanda 
they  were  almost  universally  fatal  to  an  undeserving  adversary.  There 
was  no  limit  to  his  courage.  His  bold  language  in  assailing  the  measures 
of  political  opponents  sometimes  startled  the  more  timid  among  hia 
own  party,  though  they  were  carried  along  by  the  energy  and  iron 
will  of  his  stronger  nature.  His  speech  against  the  United  States 
Bank,  during  the  administration  of  Gen.  Jackson,  will  never  be  for- 
gotten while  our  history  shall  be  remembered.  M  Perish  credit,  perish 
commerce,  perish  the  State  institutions,"  rather  than  be  governed  by 
a  moneyed  oligarchy,  was  the  earnest  sentiment  of  the  man  and  in 
entire  harmony  with  his  unyielding  character.  He  had  all  the  ele- 
ments for  what  he  was  conceded  to  be,  a  commanding  leader  of  his 
party  in  the  House  of  Representatives.  He  knew  men  and  the  springs 
of  human  action,  and  was  able  to  inspire  them  with  a  portion  of  the 
same  spirit  that  fired  his  own  bosom.  He  had  really  more  of  tho 
Gen.  Jackson  in  him  than  any  of  the  public  men  that  survived  that 
old  hero. 

Hence  many  have  deemed  it  a  mistake  in  his  career,  when  he 
abandoned  the  national  arena,  resigning  his  seat  in  Congress,  to  accept 
the  office  of  Attorney-General  of  this  State. 

Eminent  as  he  was  in  ability,  he  was  not  less  distinguished  for  the 
high-toned,  manly  integrity  that  characterized  every  act  of  his  life. 
To  say  that  he  was  honest,  conveys  no  adequate  conception.  Fidelity 
and  truth  were  in  every  element  of  his  nature.  Many  lawyers  deem 
it  entirely  admissible,  in  preparing  amendments  to  bills  of  exceptions, 
to  speculate  upon  the  forgetfulness,  the  possible  partiality  or  fear  of 
appearing  ridiculous,  of  the  Judge,  who  tried  the  case.  Judge 
Bkardslky  was  not  of  that  number.  The  late  Joshua  A.  Spencer, 
who  had  practised  law  in  the  same  town  with  him  for  more  than  a 
quarter  of  a  century,  in  alluding  to  the  chivalrous  integrity  of  Judge 
Bkabdsmey,  observed  to  me,  that  he  never  felt  called  upon  to  examine, 
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with  much  care,  bills  of  exceptions  or  amendments  from  him,  as  he 
knew  they  were  always  prepared  with  a  scrupulous  regard  for  the 
truth  of  the  case,  as  it  occurred  on  the  trial.  Nor  was  he  in  the 
habit,  in  the  argument  of  cases,  as  your  Honors  well  know,  of  express- 
ing his  own  opinion  to  the  court,  as  to  the  merits  of  his  cause.  He 
chose  to  prove  his  case  in  the  legitimate  mode'of  authority  and  argu- 
ment But  if  he  did  express  it,  ail  knew  you  might  rely,  with  entire 
certainty,  upon  its  sincerity.  He  could  never  stoop  to  win  a  cause  at 
the  expense  of  candor.  No  consideration  of  interest  could  purchase 
from  him  an  opinion,  as  a  lawyer,  he  did  not  believe  to  be  sound. 
Though  a  strong  party  man,  a  firm,  unchanging  Democrat  throughout 
his  life,  having  no  sympathy  with  those  seeking  to  abolish  slavery  in 
the  District  of  Columbia,  without  the  consent  of  the  South  as  well  as 
the  North,  he  could  not  be  induced  to  withhold,  even  from  them, 
rights  which  he  believed  the  Constitution  secured  to  all.  Hence,  the 
celebrated  Atherton  resolutions,  as  to  the  right  of  petition,  met  his 
unqualified  opposition.  Possessed  of  the  most  tender  sensibilities  and 
sympathies,  yet,  as  a  Judge,  he  had  no  sickly  sentimentality  in  award- 
ing the  punishment  due  to  high  crimes.  In  such  cases,  as  in  all  others, 
legal  justice  was  administered  by  him  in  its  sternness  and  its  purity. 
Knowing  his  character,  not  even  the  next  neighbor  of  corruption, 
illegitimate,  outside  intermeddling,  by  way  of  confidential  information 
and  advice,  ever  approached  him,  as  it  sometimes  does  lesser  judges, 
to  their  confusion  and  misleading.  Not  merely  honest  himself,  he  was 
the  stern  foe  of  fraud  in  all  places.  His  Congressional  career  showed 
that  if  corruption  existed  anywhere  within  the  field  of  his  investiga- 
tions, either  in  friend  or  opponent,  it  was  sure  to  be  discovered  and 
exposed.  His  duty  was  always  discharged.  Integrity  was  a  charac- 
teristic, even  of  his  manners.  Though  a  candidate  at  various  times 
for  popular  favor,  in  fact  a  public  man,  he  never  sought  popularity  by 
changing,  in  the  slightest  degree,  from  that  urbane  dignity  and  manly 
•mien,  the  opposite  of  that  of  a  demagogue,  that  always  marked  his 
carriage.  As  your  Honors  know,  he  never  flattered  a  court  His 
noble  nature  could  not  shrink  down  into  the  sycophant  There  was 
nothing  of  servility,  nothing  of  hypocrisy,  nothing  of  sham  in  the  man. 
A  delicate  modesty,  apparent  to  every  eye,  always  shown  with  pecu- 
liar grace  upon  the  hardier  features  of  his  character.  Hospitable  and 
social  in  private  life,  in  his  family  most  kind  and  tender,  no  man  more 
enjoyed  the  society  of  his  friends.  Having  completed  the  business 
of  the  day,  it  was  peculiarly  grateful  to  him  to  meet  them,  in  the  con* 
fidence  of  private  friendship,  and  then  it  was  delightful  to  be  in  the 
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sunshine  of  his  presence.    Though  not  s  flowing  or  coutfauous  talker* 
he  yet  charmed  you  with  hi*  cordial  kindness  and  genial  humor. 

"Lofty  and  tow  to  them  that love*  Mm  mot ; 
Bat  to  those  men  that  tough*  him,  ■  woat  m  nmnMr.** 

Slow  to  yield  his  confidence;  when  onee  obtained,  he  was  your 
friend  forever.  Such  a  man  must  necessarily  be,  as  he  was  m  fact, 
the  idol  of  his  family  and  friends.  Such,  in  brief;  was  Samtol 
Beardslbt — a  leading,  controlling,  guiding  light  in  our  State.  Such 
men  are  the  pillars  of  our  Republic,  and  he  was  one  of  its  firmest  and 
proudest.  But  two  short  weeks  before  his  death,  his  noble  form  was 
here;  and  his  voice,  strong  as  erer,  was  heard  before  this  high  tribu- 
nal. He  died,  literally,  with  his  armor  on;  his  great  powers,  mental 
and  physical,  in  unimpaired  vigor.  Other  men  are  found  of  marked 
physical  and  moral  courage,  of  independent  self-reliance;  some  of 
incorruptible  integrity  and  chivalrous  honor ;  some  of  eminent  ability, 
as  statesmen  or  as  lawyers ;  some  of  indomitable,  iron  will ;  others 
of  lofty  patriotism ;  but  where  do  we  mid  all  these  high  qualities  com- 
bined and  developed  in  their  strength  and  perfection,  as  in  our  departed 
friend  f  Where,  in  this  great  Republic,  can  the  eye  rest  upon  another 
Samubl  Bbabdslbt  f  Let  us  then  do  honor  to  his  memory,  as  w* 
would  encourage  reverence  for  great  talents,  united  with  exalted 
virtues.  If  my  heart  inclined  me  to  eulogy,  you,  who  know  him  well, 
know  how  inadequate  are  my  words  to  do  justice  to  his  great  deserts, 
to  the  simple  beauty  and  majestic  dignity'  of  his  character. 

Comstook,  Chief  Judge,  responded  as  follows : 

The  members  of  this  Court  are  deeply  sensible  of  the  loss  sustained 
by  the  legal  profession,  and  the  public,  in  the  death  of  Judge 
Bbardslbt. 

Our  deceased  brother  had  many  qualities  which  commanded  our 
admiration  and  regard.    In  him  were  united  a  vigor  and  clearness  of 
understanding  rarely  equaled :  a  fearless  independence:  a*  integrity  . 
none  questioned ;  with  great  kindness  of  heart,  and  an  unfiuling  oottr* 
tesy  of  manner. 

We  think  this  mark  of  respect  is  due  to  his  great  eminence  at  the 
bar,  and  as  a  jurist,  and  to  the  upright  and  blameless  character  which 
he  sustained  in  all  the  relations  of  a  long  and  well  spent  life*  Anx- 
ious to  honor,  so  for  as  in  our  power,  a  name  so  distinguished  and  a> 
character  so  exemplary  and  attractive,  we  take  a  pleasure,  mraglejl 
with  sadness,  in  granting  the  request  which  has  been  made,  that  these 
proceedings  be  entered  in  the  minutes  of  the  Court 
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ABATEMENT. 

&e  PLEADING. 

ABANDONMENT. 
See  Insuramoe,  1-4. 

ADMISSION& 
Sm  Evidence,  2,  7, 18. 

ADVERSE  ENJOYMENT. 

i.  The  continued  user,  for  more 
than  twenty  years,  of  an  easement 
injurious  to  the  land  of  another, 
e.  g.y  overflowing  his  land  with 
water,  authorizes  the  presumption 
of  a  grant    Hammond  v.  Zehner, 

118 
* 
2.  It  is  for  the  party  submitting 
to  the  user  in  such  a  case,  to  show 
that  it  was  by  license  or  permis- 
sion, and  not  for  the  party  exercis- 
ing it  to  prove  an  express  claim 
of  right  in  order  to  characterize 
the  user  as  adverse.  id 

See  Watercourse. 
Hurra.— Vol.  VTI.  77 


AGREEMENT. 

L  Where  a  proposition  for  a  con- 
tract, to  be  in  writing  and  executed 
by  the  parties,  has  been  made  by 
one  party  and  accepted  by  the 
other,  the  terms  of  the  contract 
being  in  all  respects  definitely 
understood  and  agreed  upon,  the 
party  refusing  to  execute  the  con- 
tract is  responsible,  it  seems,  on 
the  breach  of  his  agreement  for 
the  same  damages  as  would  be 
recoverable  for  an  entire  refusal 
to  perform  the  contract  after  its 
execution  in  writing.  iVStLwnr, 
J. ;  Comstoox,  Ch.  J.,  Willis  and 
Baook,  J&,  concurring.  Pratt  v. 
Hudson  River  Railroad  Qon    305 

2.  An  action  may  be  maintained  ( 
upon  the,  contract  as  completed, 
by  the  offer  and  acceptance.   Per 
Demo,  J.  id 

8.  The  complaint  counting  upon 
the  offer  and  acceptance,  without 
any  reference  to  the  provision  for 
a  written  contract,  the  variance  is 
merely  formal,  and  this  court  will 
conform  the  pleadings  to  the  proof 
to  sustain  a  judgment  for  the  plain- 
tiff Per  Selden,  J. ;  Comstoox, 
Ch.  J.,  Welles  and  Bacon,  Js. 
concurring.  id 
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4.  The  defendant  was  a  railroad 
corporation,  and  its  engineer  was 
charged  by  it  with  the  duty  of 
engrossing  the  contract  and  pro- 
curing the  signature  of  the  con- 
tractors, for  which  no  particular 
time  was  fixed  and  no  limitation 
was  imposed  upon  his  power: 
ffdd,  that  such  engineer's  consent 
to  a  delay  of  a  month  in  the  exe- 
cution of  the  written  contract  was 
within  the  authority  with  which 
he  was  clothed  by  the  nature  of 
his  employment,  and  that  the 
defendant  could  not  repudiate  the 
contract  on  account  of  such  delay, 
even  if  unreasonable.  id 

5.  On  a  written  contract  to  "de- 
liver 25,000  pale  brick  for  $3  per 
M,  and  50,000  hard  brick  at  $4 
per  M,  cash,"  the  delivery,  or 
readiness  and  offer  to  deliver  the 
entire  quantity,  is  a  condition 
precedent  to  payment  Baker  v. 
Hxgging,  397 

6.  Parol  evidence  is  inadmissible 
to  show  that  the  parties  intended 
that  payment  should  be  made  for 
each  parcel  of  the  brick,  as  they 
should  be  delivered.  id 

7.  A  party  under  contract  to  de- 
liver articles  by  the  wagon-load^ 
and  entitled  to  pay  for  each 
wagon-load  as  delivered,  does  not 
waive  that  right,  but  may  treat 
the  contract  as  broken  by  a  single 
failure  to  make  payment  upon 
tender  of  delivery,  although  he 
has  repeatedly  delivered  loads 
without  payment,  and  has  given 
the  other  party  no  notice  of  his 
intention  to  insist  upon  immediate 
payment  thereafter.  Gardner  v. 
Chrk,  GOD 


8.  The  defendant  contracted  to  sell 
and  deliver  rye,  corn  and  oats  at 
stipulated  prices,  and  upon  the 
plaintiffs  giving  security  for  pay- 
ment After  delivering  the  rye 
without  any  security,  and  receiv- 
ing payment  thereof)  he  refused 
to  deliver  the  other  grain,  upon 
the  ground  that  the  plaintiffs' 
failure  to  give  the  security  dis- 
charged the  contract:  Held,  that 
the  defendant's  conduct  was  a 
waiver  of  the  terms  of  the  con- 
tract in  respect  to  the  grain  de- 
livered, and  that  the  plaintiffs 
tendering  security  for  the  resi- 
due were  entitled  to  damages  for 
the  non-performance  of  the  con- 
tract    CornweU  v.  Bought,     462 

9.  R  seems,  that  the  refusal  of  the 
defendant  upon  such  an  avowed 
ground  is  a  repudiation  of  the 
contract,  and  relieves  the  plaintiffs 
from  the  obligation  to  show  a 
tender  of  performance  on  their 
part  id 


AMENDMENT. 

See  Agreement,  5. 

BnvLs  or  Exchange  un> 

sort  Notes,  5. 
Fraud,  3. 


APPEAL. 

1.  Upon  appeal,  this  court  will 
presume  nothing  in  favor  of  the 
party  alleging  error;  bm\  if  com- 
pelled, by  the  imperfection  of  a 
referee's  report  or  the  statement 
of  facts,  to  resort  to  presumptions, 
will  adopt  such  only  as  will  sus- 
tain the  judgment  Carman  v. 
PuUx.  547 
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2.  *  Accordingly,  where  the 
shows  &  defect  in  a  deed  ten- 
dered which  afforded  a  good  rea- 
son for  refusing  to  accept  it,  but 
might  have  been  remedied  if 
pointed  out,  it  cannot  be  pre- 
sumed, in  the  absence  of  any 
statement  to  that  effect,  that  the 
refusal  was  put  on  that  ground ;. 
but,  on  the  contrary,  in  support 
of  the  judgment,  it  is  to  be  pre- 
sumed that  the  refusal  was  on 
some  other  untenable  ground,  or 
no  ground  at  all  id 


ARBITRATION  AND  AWARD. 

1.  An  action  upon  an  award  may 
be  brought  in  the  Supreme  Courts 
although  the  submission  provides 
for  judgment  in  the  County  Court 
BurruideY.  Whitney,  148 

2.  The  right  of  action  is  not  sus- 
pended until  the  term  of  the 
County  Court  succeeding  the 
award.  The  defendant  desiring 
to  move  that  court  for  relief  may 
obtain  a  stay  of  proceedings,    id 


APPORTIONMENT  OP   RENT. 

1.  As  between  tenant  for  life  and 
remaindermen,  rent  accruing  upon 
leases  executed  by  the  testator  of 
the  parties,  and  becoming  due 
after  the  termination  of  the  life 
estate,  cannot  be  apportioned. 
MarshdU  v.  MoseUy,  280 

2.  It  is  immaterial  that  the  ten- 
ancy for  life  is  created  by  the 
testator  as  a  provision  for  his 
widow.  id 

3.  The  devisees  in  remainder  of 
the  premises  out  of  which  the 
rent  issued,  may  maintain  a  joint 


action  against  the  executor  of  the 
life  tenant  for  rent  collected  by 
him,  which  became  due  after  the 
termination  of  the  life  estate,    id 


ASSESSMENT. 

See  Mutual  Insurance  Companies, 
3,4. 
Taxes  and  Assessments. 


AVERAGE. 
/See  Insurance,  1-4. 

ASSIGNMENT. 
[In  trust  for  creditors.] 

1.  The  solvency  of  a  debtor  in 
bis  own  estimation  or  in  fact,  does 
not  invalidate  his  assignment  of 
all  or  any  portion  of  his  property 
for  the  payment  of  his  debts. 
Ogden  v.  Peters,  63 

2.  An  intention  to  hinder  or  delay 
creditors  is  fraudulent  and  avoids 
the  assignment,  but  such  inten- 
tion cannot  be  inferred  from  the 
solvency  any  more  than  the  in- 
solvency of  the  debtor.  id 

3.  A  direction  in  the  assignment 
to  the  trustee  "to  convert  the 
assigned  property  into  cash  as 
soon  as  the  same  may  conveni- 
ently and  properly  be  done "  is 
supererogatory  and  harmless,    id 

4.  The  testimony  of  an  assignor, 
in  trust  for  creditors,  that  he 
made  the  assignment  for  the  pur- 
pose of  gaining  time  to  pay  his 
creditors  and  to  protect  his  in- 
dorsers,  though  evidence,  is  not 
conclusive  upon  the  question  of  a 


618 


INDEX 


fraudulent  intent  to  hinder  and 
delay.    Griffin  v.  Marquardt,  121 

6,  A  direction  to  the  trustees  in 
the  assignment  to  forthwith  take 
possession  of  the  property,  and 
sell  the  same  without  delay,  for 
the  best  price  that  can  be  pro- 
cured, construed  as  meaning  only 
that  the  assignee  should  sell  with- 
out unnecessary  or  unreasonable 
delay,  and  not  as  such  an  absolute 
direction  for  a  sale  immediately, 
irrespective  of  the  interest  of 
creditors  as  would  remove  the 
subject  from  the  control  of  the 
courts,  and  thereby  avoid  the 
trust  id 

6.  The  assignee  was  directed  to 
pay  the  amount  of  certain  notes 
not  yet  due  to  the  indorsers  of 
the  assignor  thereupon,  and  not 
to  the  holders:  Held,  that  the 
provision  had  no  other  effect  than 
if  the  holders  of  the  claims  were 
named  as  the  eesktu  que  trust   id 

7.  An  assignment  by  a  debtor  to 
a  creditor  of  all  his  personal  pro- 
perty and  ohoses  in  action,  for  the 
payment  of  the  debt,  with  a  pro- 
vision for  a  return  of  the  surplus, 
is  in  effect  a  mortgage,  and  not 
void  under  the  statute  of  trusts, 
as  for  the  use  of  the  person  ma- 
king it  Dunham  <&  Dimon  v. 
Whitehead,  131 

8.  Distinction  stated  between  ak 
trust  where  the  whole  title  vests 
in  the  trustee,  and  a  transfer  un- 
der which  the  debtor  retains  a 
residuary  interest,  whieh  remains 
subject  to  the  action  of  credi- 
tors, id 

,  0,  Such  an  assignment  by  an  in- 
solvent, held  valid,  there  being  no 


extrinsio  evidence  of  intent  to 
hinder  or  defraud.  id 

10.  A  trust  to  dispose  of  property 
at  such  time  and  in  such  man 
ner  "as  may  be  most  condu- 
cive to  the  interest  of  the  credi- 
tors "  of  the  assignor,  "  and  con- 
vert the  same  into  money  as  soon 
as  may  be  consistent  with  such 
interests,"  construed  as  not  vest- 
ing in  the  assignee  any  absolute 
discretion,  but  as  only  superflu- 
ously stating  that  which  the  law 
would  give  him,  subject  to  the 
control  of  the  courts.  Jemup  v. 
ffuhe,  168 

1 1.  Such  an  assignment  is  not  with- 
in the  condemnation  of  Dunham 
v.  Waterman  (17  N.  Y.,  9)  and 
other  cases  where  the  trustee 
would  derive  an  independent  dis- 
cretion by  force  of  the  deed,  if 
valid,  and  not  by  operation  of 
law.  id 

12.  The  appropriation  by  an  insol- 
vent firm  of  partnership  property 
to  the  payment  of  the  individual 
debts  of  one  partner,  is  not  simply 
void,  but  is  fraudulent  and  avoids 
the  deed  of  assignment  WUeon ' 
v.  Robertson,  587 

13.  So  held  in  a  case  where  the 
joint  assignment  included  some 
individual  property  of  the  partner 
whose  creditors  were  preferred, 
and  he  had  brought  into  the  part- 
nership stock,  an  amount  equal  to 
his  individual  debts  thus  prefer- 
red, while  the  other  partner  con- 
tributed to  the  capital,  an  insigni- 
ficant sum,  less  than  the  probable 
excess  of  the  assigned  estate  after 
paying  the  preferred  debts  of  his 
copartner.  id 

See  Ba*ks  a*d  Bakem*  7-4L 
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BANKS  AND  BANKING. 

1.  Article  8,  section  7  of  the  Con- 
stitution of  1846,  subjecting  the 
stockholders  of  banks  to  personal 
liability,  applies  as  well  to  bank- 
ing corporations  then  existing  as 
to  those  created  afterwards.  In 
the  Matter  of  Oliver  Lee  6  Co'* 
Bank,  9 

2.  The  rule  of  interpretation  by 
which  that  construction  of  a  sta- 
tute is  to  be  avoided,  which  gives 
it  a  retrospective  operation,  has 
little  if  any  application  in  con- 
struing the  organic  law.  id 

3.  The  provision  of  the  general 
banking  law  reserving  to  the  le- 
gislature the  power  to  alter  or 
repeal  it,  forms  a  part  of  the 
contract  with  erery  association 
formed  under  that  act,  and  the 
State  may  modify  it  prospectively 
or  retrospectively,  without  infring- 
ing the  provision  of  the  Federal 
Constitution  against  laws  impair- 
ing the  validity  of  contracts,     id 

4.  Such  modification  may  be  made, 
it  seems,  as  well  by  a  change  of 
the  State  Constitution  as  by  an 
act  of  the  legislature.  id 

5.  The  articles  of  association  of  a 
corporation  formed  in  1844,  under 
the  general  banking  act  of  1838, 
provided  that  the  shareholders 
should  not  be  individually  liable 
for  any  contract  of  the  association. 
It  issued  circulating  notes  after 
1850  as  before:  Held,  that  the 
stockholders  are  personally  liable 
under  the  Constitution,  and  ch. 
226  of  1849.  id 


6.  Although  the  issuing  of  circu- 
lating bills  after  1850,  by  which 
the  liability  is  incurred,  be  the  act 
of  the  corporation  as  such,  and 
not  of  the  stockholders,  and  al- 
though a  stockholder  be  unable  to 
prevent  it,  the  liability  attaches 
in  consequence  of  the  exercise  of 
a  power  which  he  has  conferred 
upon  the  corporation,  and  is  there- 
fore within  his  contract.  id 

7.  Associations  organized  under 
the  general  banking  law  are  with- 
in the  provisions  (1  B.  S.,  603,  $ 
4)  prohibiting  any  incorporated 
company  from  making  any  trans- 
fer or  assignment  in  contemplation 
of  insolvency.  Robinson  v.  Bank 
of  Attica,  406 

8.  They  are  not  excluded  by  the 
exception  (1  R.  8.,  606,  %  11), 
because,  though  moneyed  corpo- 
rations, they  are,  by  the  construc- 
tion of  the  act  authorizing  their 
creation,  not  subject  to  the  "  regu- 
lations to  prevent  the  insolvency 
of  moneyed  corporations,"  other- 
wise than  as  some  of  those  regu- 
lations are  expressly  adopted  ami 
applied.  id 

9.  The  payment  of  a  debt  to  a 
bona  fide  creditor  is  prohibited  by 
the  statute,  equajly  with  a  general 
transfer  of  property  or  an  assign- 
ment in  trust  for  creditors.        id 

10.  A  transfer  is  in  contemplation 
of  insolvency,  as  well  where  the 
insolvency  actually  exists  as  where 
it  is  anticipated.  id 

11.  A  dictum  to  the  contrary,  in 
Hdztitn  v.  Bishop  (3  Wend.,  17) 
disapproved.  id 

12.  A  draft  issued  by  *  banking* 
association,  and  Caking  effect  by 
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delivery,  but  post-dated,  is,  it  seem, 
within  the  prohibition  of  the 
statute  (ch.  363  of  1840,  §  4), 
against  bills  or  notes  not  payable 
on  demand.  Oneida  Bank  v.  On- 
tario Bank,  490 

13.  The  case  of  Leavitt  v.  Palmer 
(3  Com8t,  19),  so  far  as  it  holds 
such  a  draft  void,  if  within  the 
prohibitiob,  questioned,  per  Com- 
btooe,  Ch.  J.  id 

14.  Assuming  such  draft  to  be  void, 
the  party  who  has  taken  it  upon 
a  loan  of  money  to  the  bank  is 
entitled  to  the  money  advanced 
by  him,  either  upon  the  basis  of 
the  contract  of  loan,  treating  that 
as  valid  and  rejecting  the  illegal 
security,  or  upon  a  disaffirmance 
of  the  contract,  as  for  money  had 
and  received.  id 

15.  This  right  of  action  is  trans- 
ferred by  a  sale  and  indorsement 
of  the  draft,  although  it  be  held 
void.  id 

16.  The  fact  that  the  draft  is  trans- 
ferred to  a  bank  which,  against  the 
prohibition  of  the  safety  fund  act 
(ch.  94  of  1829,  §  33),  discounts 
it,  having  less  than  sixty  days  to 
run,  at  a  greater  rate  of  interest 
than  six  per  cent,  is  not  available 
to  the  drawer  as  a  defence  against 
the  same  liability  which  might 
have  been  enforced  by  the  origi- 
nal holder.  id 

17.  The  restriction  of  the  rate  of 
interest  is,  it  seems,  designed 
only  for  the  benefit  of  the  bor- 
rower, id 

[JFbr  Savings.] 

•  18.  A  regulation  of  a  savings  banks 
requiring  the  production  of  the 


depositor's  pass-book  before  ha 
should  be  entitled  to  receive  any 
payment,  is  reasonable  in  a  general 
sense ;  but  proof  of  the  loss  of 
the  pass-book,  or  inability  to  find 
after  proper  search,  will  excuse 
the  non-production,  and  entitle 
the  depositor  to  his  money.  War- 
hits  v.  Bowery  Savings  Bank,  543 

19.  The  rule  applied  as  against  the 
administrator  of  an  intestate,  who 
was  a  German,  having  very  slight 
knowledge  of  the  English  lan- 
guage, and  charged  with  notice  of 
the  regulation  only  by  its  being 
posted,  in  English,  in  the  banking- 
room,  and  printed  on  the  first 
pages  of  a  signature-book  which 
he  subscribed,  and  in  his  pass- 
book. «* 

See  Embezzlement. 


#*  Excise. 


BILLS   OF   EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  The  indorser  of  a  promissory 
note  dishonored  on  Saturday  is 
duly  charged  where  the  agent  for 
its  collection,  not  being  able  to 
ascertain  the  indorsees  residence, 
mails  notice  of  its  non-payment, 
on  the  following  Monday,  to  his 
principal,  and  the  principal,  on  the 
next  day  after  receiving  it>  mails 
notice  to  the  indorser.  The  Far- 
mere'  Bank  of  Bridgeport  v.  7«J, 

485 

2.  It  is  immaterial  whether  or  not 
the  holder  of  the  note  appears 
upon  it  as  indorser.  id 
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3.  A  party  who  entrusts  another 
with  his  acceptance  in  blank  is 
responsible  to  a  bona  fide  holder, 
although  the  blank  be  filled  with 
a  sum  exceeding  that  fixed  as  a 
limit  by  the  acceptor.  Van  Duxer 
▼.  Howe,  531 

4  Though  the  filling  of  the  blank 
in  violation  of  the  agreement  of 
the  parties  be  a  forgery,  the  accep- 
tor is  estopped  from  setting  up 
the  fact  id 

5.  The  complaint  by  the  president 
of  a  banking  association  did  not 
aver  any  negotiation  of  the  bill  to 
the  bank.  An  amendment,  sup- 
plying such  averment,  is  properly 
allowed,  and,  if  not  so,  is  a  matter 
of  discretion  not  reviewable  on 
appeal  id 

See  Banks  and  Banking,  12-15. 
Usubt. 


BOOKKEEPER. 
See  Embezzlement. 

BURDEN  OF  PROOF. 

See  Adverse  Enjoyment. 

Construction  op  Written  In- 
struments, 2. 
Evidence,  19. 
Water-Course,  2,  3. 


CASES  DOUBTED,  OVERRU- 
LED OR  EXPLAINED. 

1.  Dictum  in  Haxtnn  v.  Bishop  (3 
Wend.,  17),  disapproved.  Bob- 
wean  v.  Bank  of  Attica,         406 


2.  LeaviU  v.  Palmer  (3  Corns*.,  19)y 
in  one  particular  questioned.  Onei- 
da Bank  v.  Ontario  Bank,      490 

3.  Lampman  v.  Cochran  (16  N«  Y., 
275),  considered  and  distinguished. 
Clement  v.  Cash,  253 

4.  Brewster  v.  Silence  (4  Seld., 
210),  reviewed  and  distinguished. 
Church  v.  Brown,  315 

5.  Fay  v.  Bell  (Lalor's  Supp,  to 
Hill  and  Denio,  251),  overruled. 

MaUory  v.  CffleU,  4l2 

6.  Sweet  v.  TuUie  (4  Kern.,  465), 
re-affirmed.  Gardner  y.  Clark,  399 

7.  Steele  ▼.  Whipple  (21  Wend., 
103),  explained  and  questioned, 
Van  Duzer  v.  Howe,  531 

a  Briggs  v.  Davis  (20  N.  Y.,  16), 
explained  and  corrected.  Brigge 
v.  Davie,  574 


CHALLENGE  OF  JUROR* 

1.  Where  a  judge  acts  as  trior  upon 
the  challenge  of  a  juror  to  the 
favor,  his  rejection,  as  immaterial, 
of  evidence  offered  in  support  of 
the  challenge  cannot  be  reviewed. 
Costiganv.  Cuyler,  134 


CHOSE  IN  ACTION. 
See  Bahks  and  Baotuho,  14, 15. 


COMMISSIONER  OF  HIGH- 
WAYa 

See  Judicial  Omen. 


CONSANGUINITY. 
Set  Judicial  Office*. 
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CONSIDERATION. 
See  Frauds,  Statute  op,  1. 

CONSTITUTIONAL  LAW. 

1.  The  power  of  the  Governor  to 
approve  and  sign  a  bill  presented 
to  him  within  ten  days  previous 
to  the  adjournment  of  the  legis- 
lature does  not  cease  with  the 
adjournment  The  People  v. 
Bowen,  517 

2.  A  special  act  for  the  incorpora- 
tion of  a  gas-light  company  in  the 
city  of  New  York  is  not  unconsti- 
tutional by  reason  of  the  existence 
of  a  general  law  (ch.  37  of  1848), 
for  the  organization  of  such  com- 
panies in  any  city,  village  or  town. 
Whether  a  special  act  is  necessary 
or  not  rests  wholly  in  the  legisla- 
tive discretion.  id 

3.  The  propriety  of  taking  private 
property  for  a  public  use  is  not  a 
judicial  question,  but  one  of  poli- 
tical sovereignty,  to  be  determined 
by  the  legislature,  either  directly 
or  by  delegating  the  power  to 
public  agents,  proceeding  in  such 
manner  and  form  as  it  may  pre- 
scribe.   People  v.  Eerrick,       595 

4.  The  constitutional  provisions  for 
trial  by  jury,  and  for  due  process 
of  law,  which  control  in  respect 
to  the  mode  of  ascertaining 
the  compensation  to  be  paid  to 
the  citizen  upon  taking  his  pro- 
perty, do  not  apply  to  the  deter- 
mination of  the  question  whether 
it  is  needed  for  public  use.         id 

See  Banks  and  Banking,  1-8. 

COUNTERCLAIM. 

See  Foreclosure  op  Mortgage,  3. 
Mutual  Insurance  Companies,  5. 


CONSTRUCTION  OP  WRITTEW 
INSTRUMENTS. 

1.  Whether  those  who  have  exe- 
cuted a  written  instrument  are 
bound,  it  not  being  executed  by 
others  named  as  parties,  depends 
upon  the  circumstances,  and  these 
may  be  proved  by  parol  Chou- 
teau v.  Suydam,  179 

2.  It  rests  upon  the  party  who  has 
executed  and  delivered  the  instru- 
ment to  show  that  the  delivery 
was  intended  to  be  in  escrow,  id 

3.  The  execution  of  an  agreement 
by  the  assignee  of  an  insolvent, 
construed  under  the  circumstances 
as  having  been  regarded  as  imma- 
terial and  waived  by  the  other 
parties.  id 

4  Where  one  describes  himself  as 
executor  in  a  contract  ostensibly 
made  in  behalf  of  the  estate,  and 
relating  only  to  matters  in  which 
he  has  no  personal  interest,  the 
presumption  is  that  he  intended 
to  bind  the  estate,  and  not  him- 
self It  is  not  to  be  construed 
as  his  personal  contract,  because 
signed  "A.  B.,  executor,"  <fca, 
instead  of  "A.  B.  as  executor," 
&a  id 

5.  A  covenant  to  assign  a  bond 
and  mortgage  is  satisfied  without 
a  delivery  of  the  original  mort- 
gage, the  same  having  been  lost 
after  being  recorded.  Clement  v. 
Cash,  253 

6.  A  covenant  to  assign  an  exist- 
ing mortgage  described  as  having 
been  executed  by  R.  and  8.  and 
their  wives,  held  satisfied  by 
the  assignment  of  such  mortgage 
though  not  executed  by  the  wives 
of  R.  and  S.f  it  having  been  given 
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to  secure  the  purchase  money  of 
the  mortgaged  premises,  id 

7.  An  agreement  to  give  towards 
building  a  church  a  lease  of  a 
house  for  three  years,  "  which  at 
present  rent  is  $516/'  expressing 
no  consideration,  but  appearing 
among  the  signatures  to  a  sub- 
scription for  that  purpose  which 
expressed  a  valid  consideration, 
construed  as  a  subscription  for  the 
amount  of  the  rent  Trustees  of 
First  Baptist  Society  in  Syracuse  v# 
Bobinson,  234 

8.  The  reference  to  the  lease  does 
not  make  an  agreement  to  demise 
the  house,  but  merely  designates 
the  fund  by  which  the  subscrip- 
tion was  measured,  and  from 
which  the  defendant  expected  to 
pay  it  id 

See  Agreement,  5. 
Assignment,  3,  5, 10. 
Banks  and  Banking,  2. 
Corporation,  3-6. 
Damages. 
Embezzlement,  1. 
Evidence,  4. 


CORPORATION. 

1.  Whether  a  judgment  recovered 
against  a  corporation  is  any  evi- 
dence of  its  indebtedness  in  an 
action  against  a  stockholder  to 
enforce  his  individual  liability, 
Quere,    Belmont  v.  Coleman,    96 

2.  A  recovery  against  the  stock- 
holder, sustained  upon  a  referee's 
finding  of  the  fact  that  the  judg- 
ment against  the  corporation  was 
upon  a  bill  of  exchange  drawn 
by  its  agent  upon  and  accepted 
by  the  corporation.  id 

Smith.— Vol.  VIL 


3.  The  defendant,  a  corporation 
organized  for  the  purpose  of 
manufacturing  linen  goods,  sold 
to  the  plaintiff  a  stock  of  miscel- 
laneous merchandise  in  a  store 
belonging  to  it,  Upon  the  agree- 
ment that  if  the  trustees  then  in 
office  should,  within  a  year,  cease 
to  have  the  management  of  the 
affairs  of  the  company,  and  in 
consequence  thereof  the  general 
trade  of  its  operatives  should  be 
diverted  from  such  store  to  the 
plaintjff's  damage,  the  defendant 
would  rebate  9300  of  the  price 
of  the  goods  or  pay  that  sum  to 
the  plaintiff 

Held,  the  defendant,  in  the  ab- 
sence of  contrary  evidence,  is  to 
be  presumed  to  have  obtained  the 
merchandise  in  exchange  for  its 
manufactures,  in  payment  of  debts 
or  some  other  legitimate  exercise 
of  its  cor)K>rate  powers.  De  Qroff 
v.  American  Linen  Thread  Com- 
pany, 124 

4.  The  power  to  affix  conditions 
in  respect  to  the  price  is  incident 
to  the  power  of  the  corporation 
to  sell  the  property,  and  the  con- 
tract is  therefore  valid.  id 

5.  New  trustees  having  been  sub- 
stituted within  the  year,  the  lia- 
bility of  the  corporation  is  estab- 
lished by  evidence  of  a  diversion 
of  the  triide  of  its  employees  to 
the  prejudice  of  the  plaintiff, 
without  any  active  interposition 
of  such  trustees  to  produce  that 
result  id 

6.  The  by-laws  of  a  corporation 
having  nine  directors;  established 
certain  days  for  regular  meetings, 
and  provided  that  when  at  such  a 
meeting  less  than  a  cpwrooa  but 
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three  or  more  directors  should  be 
present,  they  should  have  power 
to  adjourn  to  any  time  prior  to 
the  next  regular  meeting:  Held, 
that  five  directors,  or  a  majority 
of  them,  at  such  an  adjourned 
meeting  may  exercise  the  ordi- 
nary corporate  powers  although 
the  absentees  have  no  other  notice 
of  the  meeting  than  that  with 
which  they  are  chargeable  from 
the  by-law.    Smith  v.  Law,    296 

[Foreign.] 

7.  User  of  corporate  franchises, 
under  color  of  an  act  authorizing 
the  incorporation,  together  with 
recognition  of  such  character  by 
the  defendant  in  his  dealings,  is 
evidence  of  a  corporation  de  facto, 
available  to  a  foreign  corporation 
suing  in  this  State,  as  well  as  to  a 
domestic  one.  The  Bank  of  Tole- 
do v.  The  International  Bank,  542 

See  Banks  and  BAmcnra 
Constitutional  Law,  2. 
Manufacturing  Corporation. 
Municipal  Corporation. 
Religious  Society. 


cosTa 

1.  In  an  action  for  the  diversion 
of  water,  the  complaint  alleging 
the  plaintiff  to  be  the  owner  and 
in  possession  of  land,  and  entitled 
to  the  benefit  of  the  stream  which 
had  run  and  flowed  upon  it,  and 
of  right  ought  to  do,  a  general 
denial  of  each  and  every  allega- 
tion presents  no  claim  of  title  so 
as  to  give  costs  to  the  plaintiff 
under  §  304  of  the  Code  when  he 
recovers  less  than  $60  damages. 
Batkbon*  v.  McCormcU,  466 


2.  Nor  does  a  claim  of  title  arise 
from  an  allegation  in  the  answer 
that  the  diversion  was  "  with  the 
leave,  license,  permission  and  con- 
sent of  the  plaintiff  first  made, 
given  and  granted,"  for  the  pur- 
pose of  feeding  an  aqueduct  for 
the  supply  of  a  village.  These 
words  do  Lot  import  any  grant, 
but  a  parol  license.  id 


CRIMINAL  LAW. 

1.  The  guilt  of  a  prisoner  depend- 
ing upon  the  credibility  of  evi 
dence  given  by  an  accomplice,  it 
is  no  error  to  charge  the  jury  that 
they  might  take  into  consideration 
the  omission  of  the  prisoner  to 
contradict  the  accomplice  upon  a 
statement  in  respect  to  which,  if 
false,  contradictory  evidence  was 
apparently  within  the  prisoner's 
power.    The  People  v.  Dyle,   578 


DAMAGE& 

L  The  sum  named  in  a  contract 
as  liquidated  damages  for  its  non- 
performance will  not  be  construed 
as  a  penalty,  although  it  appears 
too  large  for  a  breach  of  some  of 
the  conditions  and  too  small  for 
others,  where  all  the  conditions 
are  to  be  simultaneously  perform- 
ed, e.  gn  where  the  agreement  is 
to  convey  land,  pay  money  and 
assign  securities  for  money  at  the 
same  time,  and  as  the  considera- 
tion of  a  conveyance  then  to  be 
executed  by  the  other  party. 
Clement  v.  Cash,  253 
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2.  Lampnum  v.  Cochran  (16  N. 
Y^  275),  considered  and  distin- 
guished, id 

See  Watercourse,  5. 


DEBTOR  AND  CREDITOR. 

See  Assignment. 
Mortgage,  4,  5. 


DEDICATION. 

1.  The  owner  of  land  in  a  village 
intending  a  dedication  to  the  pub- 
lic, opened  and  fenced  out  an 
avenue,  from  a  public  highway 
through  his  premise*,  but  com- 
municating with  no  highway  ex- 
cept at  one  end.  It  was,  by  his 
consent,  designated  as  an  avenue, 
upon  a  published  map  of  the  vil- 
lage, and  all  persons  freely  used 
to  drive  and  walk  upon  it  for  more 
than  two  years :  Held,  that  these 
circumstances  do  not  establish  an 
irrevocable  dedication.  Hdldcme 
v.  Trustees  of  the  Village  of  Cold 
Spring,  474 

2.  In  order  to  preclude  the  owner 
of  land  from  revoking  a  dedica- 
tion of  a  highway  however  de- 
cisively his  intention  to  dedicate 
be  manifested,  there  must  be  an 
acceptance,  either  by  formal  act 
of  the  public  authorities,  or  by 
common  use  under  circumstances 
showing  a  clear  intent  to  accept 
and  enjoy  the  easement  for  the 
specific  purpose  of  the  proposed 
dedication.  id 

3.  AUter  as  against  individuals  who 
have  acquired  private  rights  with 
reference  to  such  dedication,     id 


4.  Whether  an  avenue  communi- 
cating with  a  highway  only  atone 
end,  is  a  highway,  or  capable  of 
being  made  such  by  dedication  or 
otherwise,  Qitere*  id 


DEPOSIT. 
See  Banks  ajzd  Banking,  18,  19. 


EASEMENT. 

1.  The  qualification  of  a  grant  of 
lands,  by  the  words  "  grass  her- 
bage, feeding  and  pasturage  only 
excepted,"  if  not  good  as  an  ex- 
ception or  reservation,  is  effectual 
to  create  an  easement  in  the  gran- 
tor to  enter  and  depasture  the 
lands.  Rose  v.  J9unn,  275 

2.  Where  the  grantor  retains  such 
an  easement,  and  the  grantee  has 
the  right  to  plow  and  plant  such 
arable  parts  of  the  tract  granted 
as  he  may  elect,  with  general 
liberty  to  take  timber  for  fencing 
without  restriction  to  the  arable 
land,  and  subject  to  a  provision 
requiring  him  to  leave  the  lands 
he  may  till  uninclosed  by  fences 
from  October  to  April,  the  duty 
of  fencing  is  upon  the  grantee; 
and  in  defect  of  fences  he  cannot 
distrain  the  grantor's  cattle  dam- 
age feasant  id 

3.  Where  the  owner  of  land  has* 
by  any  artificial  arrangement,  ef- 
fected an  advantage  for  one  por- 
tion, burdening  the.  other,  upon 
a  severance  of  the  ownership  the 
holders  of  the  two  portions  take 
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them  respectively  charged  with 
the  serritude  and  entitled  to  the 
benefit  openly  and  visibly  attach- 
ed at  the  time  of  the  conveyance 
of  the  portion  first  granted.  Lamp- 
man  v.  J/fffo,  505 

4.  Accordingly,  where  the  owner 
of  land  across  which  a  stream 
flows  has  diverted  it  through  an 
artificial  channel  so  as  to  relieve 
a  portion  of  it  formerly  over- 
flowed, which  he  then  conveys, 
neither  he  nor  his  grantees  of  the 
residue  can  return  the  stream  to 
its  ancient  bed  to  the  damage  of 
the  first  grantee.  id 

5.  Such  benefits,  not  naturally 
attached  to  the  premises  pur- 
chased, but  previously  conferred 
upon  it  at  the  expense  of  the 
other  land  of  the  grantor,  do  not 
depend  upon  covenant,  but  remain 
attached  to  the  tenement  con- 
veyed, unless  the  right  to  subvert 
them  is  expressly  reserved.       id 

6.  The  rule,  which  is  general  in 
its  application  to  easements  which 
are  continuous,  i  e.,  self-perpetuat- 
ing, independently  of  human 
intervention,  as  the  flow  of  a 
stream,  is,  it  seems,  restricted  in 
the  case  of  discontinuous  ease- 
ments to  such  as  are  absolutely 
necessary  to  the  enjoyment  of 
the  property  conveyed.  id 

See  Advxrsi  Enjoyment. 
Watercourse. 


1.  A  bond  conditioned  for  the 
faithful  discharge  by  one  of  the 
obligors  of  "the  trust  reposed  in 


him  as  assistant  book-keeper  "  of 
a  bank,  is  an  engagement  that  be 
will  not  avail  himself  of  his  posi- 
tion to  misapply  or  embezzle  the 
funds  of  his  employer.  Rochester 
City  Bank  v.  Etioood,  88 

2.  The  appropriation  by  the  book- 
keeper of  the  bank's  money  and 
making  fraudulent  entries  to  avoid 
detection  is  a  breach  of  the  bond 
as  against  a  surety  therein.        id 

3.  It  is  immaterial  that  the  embez- 
zlement was  committed  while  the 
book-keeper  was  employed  in 
keeping  a  Journal  which,  when 
he  entered  upon  his  duties,  and 
usually,  was  kept  by  the  teller, 
and  that  the  fraudulent  entries 
were  made  in  such  journal.        id 


ERASURE. 
See  Evidence,  19,  20. 

ESCROW. 

Set  CoirsTBUcnqic  or  Wbittek  In- 
struments, 2. 

ESTOPPEL. 

See  Bills  or  Exchange  and  Pro- 
missory Notes,  3,  4. 
Dedication,  2,  3. 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

5.  The  act  (ch,  80,  of  1847)  to 
authorize  executors  and  adminis- 
trators to  compromise  claims,  is 
not  restrictive  of  their  common 
law  powers,  but  designed  to  afford 


BTOHX. 


021 


thorn  additional  protection  In  its 
exercise. 
Se$  Construction  of  Wumn  In- 

•TEUMBNTB,  4. 


EVIDENCE, 

1.  In  an  action  for  an  assault  and 
battery  committed  in  the  absence 
of  witnesses,  ill-will  on  the  part 
of  the  defendant  towards  the 
plaintiff  is  admissible  as  a  part  of 
the  circumstantial  evidence  to  de- 
termine by  whom  the  assault  was 
committed.     Jewttt  v.  Banning, 

254 

2.  The  plaintiff  charged  the  defend- 
ant with  having  committed  the 
assault,  and  he  denied  it  The 
evidence  warranted  the  jury  in 
finding  that  the  charge  was  re- 
peated at  the  same  place,  and  in 
the  presence  of  additional  witnes- 
ses, shortly  afterwards,  without  a 
repetition  of  his  denial  by  the 
defendant :  Held,  no  error  in  the 
judge  to  submit  it  to  the  jury  to 
give  such  weight  to  the  defend- 
ant's omission  again  to  repel  the 
charge,  as  under  the  oircumstanoes 
it  might  be  entitled  to,  id 

3.  In  ejectment  for  land  claimed 
to  be  conveyed  by  a  sheriffs  deed 
upon  sale  under  execution,  parol 
evidence  is  admissible,  that  the 
sheriff  at  the  sale  expressly  ex- 
cepted the  land  out  of  a  larger 
tract  offered  by  him  for  sale. 
BarUcUv.Judd,  200 

4  The  exception  in  the  sheriff's 
deed  of  land  "  conveyed  by  A.  B." 
to  the  defendant,  construed  as 
covering  land  oonveyed  to  the  lat- 
ter, through  mesne  conveyances, 
by  A.  B's  grantees.  id 


6.  The  sheriff1!  deed  reformed  in 
accordance  with  the  facta,  and  the 
demand  of  the  defendant  in  his 
answer.  id 

6.  The  statute  of  limitations,  if 
ever  a  bar  to  such  relief  upon  the 
application  of  a  defendant,  does 
not  commence  running  until  he  is 
charged  with  knowledge  of  the 
plaintiffs  assertion  of  a  claim, 
under  the  deed,  inconsistent  with 
the  actual  exception  made  at  the 

id 


7.  The  will  of  Sir  William  John- 
son, made  in  1774,  asserting  his 
title,  under  letters  patent  from  the 
British  Crown  to  *a  tract  of  over 
ninety  thousand  acres,  called 
Kingsland,  together  with  recitals 
in  private  acts  of  the  legislature, 
admitting  the  fact  of  such  a  grant 
and  asserting  the  forfeiture  of  the 
estate  by  reason  of  the  treason  of 
Sir  William  and  some  of  his  devi- 
sees, Held,  no  evidence  of  the  fact 
that  such  a  grant  had  been  made 
by  the  Crown  as  against  a  person 
not  shown  to  claim  title  under  the 
People  of  this  State  by  grant  sub- 
sequent to  the  Revolution.  J/b- 
KinnonY.Blw,  206 

8.  There  is  no  presumption  against 
one  in  possession  of  land,  that  his 
title  is  derived  from  the  People 
and  not  from  the  Crown  of  Great 
Britain  or  the  Colonial  Govern- 
ment id 

9.  The  assertion  of  title  in  a  deed 
or  will,  however  ancient,  is  never 
evidence  in  favor  of  persons  claim- 
ing under  the  person  who  execut- 
ed the  instrument,  nor  against 
strangers,  except  when  supported 
by  other  proof  of  a  long  continued 
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and  undisputed  possession,  in  ac- 
cordance with  the  title  asserted. 

id 

10.  The  recitals  in  a  public  statute 
are  admissible,  it  seems,  in  suits 
between  private  individuals  only 
as  prima  facie,  and  not  as  conclu- 
sive evidence  of  the  facte  therein 
stated ;  per  Seldeh,  J.  id 

11.  The  recitals  in  a  private  statute, 
are,  in  general,  evidence  that  the 
facte  were  so  represented  to  the 
legislature,  and  not  that  they  actu- 
ally existed  id 

12.  Where  such  recitals  appear  to 
be  based  upon  the  information  of 
public  officers  specially  charged 
with  the  duty  of  ascertaining  the 

truth  of  the  representations  upon 
which  the  legislature  acted,  al- 
though they  may  operate  as  ad- 
missions against  the  State  or  its 
subsequent  grantees,  they  do  not 
affect  those  who  are  in  no  man- 
ner parties  to  them.  id 

13.  A  party  relying  upon  historical 
facts  must  produce  some  evidence 
thereof  to  the  jury.  The  courts 
upon  appeal  from  a  nonsuit,  will 
not  take  judiciaT  notice  of  such 
matter  which  was  not  presented 
upon  the  trial.  id 

14.  Whether  an  historical  work 
may  be  read  in  evidence  while  its 
author  is  living  and  might  be 
called  as  a  witness,  Quart.         id 

15.  A  local  history,  e.  ?.,  that  of 
Herkimer  county,  is  not,  it  seems, 
admissible  evidence.  To  warrant 
its  introduction,  it  must  relate  to 
such  facts  as  are  of  a  public  and 
general  nature,  and  of  interest  to 
the  whole  State.  id 


16.  That  the  Letters  Patent  for  the 
Royal  Grant,  a  tract  including 
many  thousand  acres  and  now 
occupied  by  several  thousand  per- 
sons, were  buried  in  the  ground 
by  the  descendants  of  the  paten- 
tee during  the  Revolution,  and 
thus  perished  by  decay,  is,  it 
seems,  a  fact  which  from  its  nature 
and  the  necessity  of  the  ease  may 
be  proved  by  tradition.  id 

17.  Such  evidence,  however,  is  in- 
admissible without  proof  that  the 
residents  upon  the  Royal  Grant 
generally  held  their  possessions 
and  claimed  their  titles  under  the 
alleged  patent,  and  thus  had  an 
interest  in  acquainting  themselves 
with  its  history.  id 

18.  The  written  receipt  of  a  mort- 
gagee, the  date  of  which  was  Bot 
proved  otherwise  than  by  the 
writing  itself  is  not  evidence 
against  the  assignee  of  the  mort- 
gage subsequent  to  such  date,  of 
a  payment  by  the  mortgagor. 
JFbsfer  v.  BeaU,  247 

19.  Where  a  public  document,  pre- 
pared by  a  sworn  officer,  is  pro- 
duced by  the  officer  to  whose 
custody  the  law  entrusts  it,  the 
party  offering  it  in  evidence  is  not 
required  to  explain  a  assure  and 
alteration  visible  upon  its  face  and 
appearing  to  have  been  made  at 
the  same  time  and  by  the  same 
hand  as  the  obliterated  letters  and 
figures.      The  People  v.  Jftndfc, 

539 

20.  The  return  of  inspectors  of 
election,  not  otherwise  impeach- 
ed than  by  such  alteration,  is 
prima  fade  evidence  on  $w*i#ar- 
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rmito  of  the  number  of  votes  cast 
for  a  candidate.  id 

See  Agreement,  6. 
Assignment,  4. 
Corporations,  1,  7. 
Sheriff,  4. 
Ships  and  Vessels,  2. 


EXCISE. 

1.  Strong  beer  is  within  the  mean- 
ing of  the  terms  "  strong  and  spirit- 
uous liquors,"  in  the  statute  (ch. 
628  of  1857)  to  suppress  intem- 
perance. The  Board  of  Com- 
misioners  of  Excise  of  Tompkins 
County  v.  Taylor,  173 

2.  R  seems  that  any  liquor  is 
within  the  statute,  whether  fer- 
mented or  distilled,  of  which 
the  human  stomach  can  contain 
enough  to  produce  intoxication. 

id 


F 

FENCES. 
See  Easement,  1,  2. 

FRAUD. 

1.  The  vendor  of  land  is  responsi- 
ble for  material  misrepresentations 
in  respect  to  its  location  and  qual- 
ities made  by  his  agent  without 
express  authority  and  in  the  ab- 
sence of  any  actual  knowledge  by 
either  the  agent  or  the  principal 
whether  the  representations  were 
true  or  false.    Bennett  v.  Judson, 

238 

2.  One  who,  without  knowledge 
of  its  truth  or  falsity,  makes  a 
material  misrepresentation,  is  guil- 


ty of  fraud  as  much  i 
it  to  be  untrue. 


i  if  he  knew 
id 


3.  The  fraud,  it  seems,  is  well  sta- 
ted in  pleading  as  that  of  the  prin- 
cipal ;  and  if  otherwise,  and  it  ap- 
pears at  the  trial  to  be  that  of  an 
agent  without  any  participation 
of  his  principal,  the  variance  is 
the  subject  of  amendment  and 
will  be  disregarded  upon  appeal 

id 

See  Warranty,  3-5. 


FRAUDS,  STATUTE  OF. 

1.  A  written  undertaking  to  be 
responsible  "  for  all  such  goods  as 
W  should  buy  of  0,"  indorsed 
upon,  and  executed  at  the  same 
time  with,  a  contract  between 
W  and  C  for  the  purchase  and 
sale  of  the  goods,  contains  a  suf- 
ficient expression  of  the  consider- 
ation to  be  valid  under  the  stat- 
ute of  frauds.     Church  v.  Brown, 

315 

2.  The  guaranty,  without  reference 
to  the  contract  on  which  it  is  in- 
dorsed, discloses  that  the  consid- 
eration is  the  delivery  of  the  goods 
at  the  request  of  the  guarantor: 
such  request  is  in  effect  stated  in 
the  engagement  to  be  responsible 
for  goods  to  be  delivered  to  an- 
other, id 

3.  This  case  distinguished  from 
Brewster  v.  Silence  (4  Seld.,  210), 
and  the  latter  reviewed  and  dis- 
approved by  Comstock,  Ch.  J.  id 

4.  The  defendant  making  a  purchase 
agreed  to  deliver,  in  part  pay- 
ment, the  chattel  note  of  a  third 
person,  and  said  the  maker  was 
good,  and  he  would  warrant  the 
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plaintiff  would  get  the  chattel 
when  the  note  became  doe :  Held, 
that  the  guaranty  was  not  within 
the  statute  of  frauds.  OardeU  v. 
JfcNid,  336 

6.  The  undertaking  by  parol  being 
valid,  it  was  not  waived  by  the 
plaintiff 's  acceptance  of  the  note 
without  any  written  guaranty,  id 

6.  The  guaranty  construed  as  for 
the  payment  and  not  for  the  col- 
lection of  the  chattel  note.        id 

7.  The  plaintiff  having  in  his  pos- 
session a  canal  boat  belonging  to 
A,  and  having  a  hen  upon  it  for 
repairs  made  by  him,  delivered 
the  boat  to  A,  at  the  defendant's 
request,  and  upon  bis  verbal  pro- 
mise to  pay  the  amount  due  fojr 
such  repairs:  there  being  no  new 
consideration  moving  to  the  de- 
fendant, his  promise  is  void  under 
the  statute  of  frauds.  MaUory  v. 
OaieU,  412 

&  The  cases  not  within  the  statute, 
though  the  promise  relates  to  an 
existing  debt  of  a  third  party, 
thus  classified,  yer  Comstock, 
Ch.J.: 

1.  Where  there  is  no  original 
debt  to  which  the  promise  is 
collateral,  e.  gn  where  the 
promisee  is  a  mere  guarantor 
to  another  for  a  third  person, 
and  the  promisor  agrees  to 
indemnify  him ;  or  where  his 
demand  was  founded  upon 
tort 

2.  Where  the  original  debt  is 
extinguished,  and  the  credi- 
tor has  no  remedy  but  on  the 
new  promise,  e.  g.f  where  the 
new  undertaking  is  accepted 
as  a  substitute  for  the  origi- 
nal demand;   or  where  the 


demand  being  deemed 
fied  by  the  arreat  of  the  deb- 
tor's person  or  a  levy  upon 
his  goods,  the  arrest  or  levy 
is  discharged  by  the  credi- 
tor's consent 

3.  Where,  although  the  ori- 
ginal debt  remains,  the  new 
promise  is  founded  upon  a 
consideration  which  moves 
to  the  promisor,  e.  g.,  when 
it  comes  from  the  debtor, 
where  he  put  a  fund  in  the 
hands  of  the  promisor  by 
absolute  transfer  or  upon  trust 
to  pay  the  debt;  or  it  came 
to  the  promisor's  hands 
charged  with  the  debt  as  a 
prior  lien ;  or  where  the  con- 
sideration originates  in  an 
independent  dealing  between 
the  creditor  and  the  promisor, 
as.  where  the  latter,  for  a  stip- 
ulated compensation,  guaran- 
tees the  payment  to  him  of  a 
sum  due  by  a  third  person; 
or  where  the  creditor  trans- 
fers the  debt  of  A  to  B,  and, 
upon  sufficient  consideration, 
guarantees  it  by  paroL        id 

9.  Numerous  oases  renewed  and 
explained,  and  Fay  v.  BeU  (Lalor's 
Supp.  to  Hill  and  Denio,  251), 
overruled.  id 


GUABANTY 
See  Frauds,  Statute  or,  2,  7. 

HIGHWAY 

1.  The  statute  in  relation  to  high- 
ways on  Long  Island  (ch.  56,  of 
1830),  does  not  entitle  the  owners 
of  land  to  be  taken  to  notice  of 
the  application  to  the  commie- 
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sioners  to  determine  upon  the 
expediency  of  making  the  appro- 
priation, nor  of  the  hearing  before 
the  county  judge  upon  an  appeal 
from  the  commissioners'  refusal  to 
by  out  a  highway.  The  People  v. 
595 

See  Dedication. 
Judicial  Officer. 


FORECLOSURE  OP  MORT- 
GAGE. 

1.  The  notice  of  foreclosure  of  a 
mortgage  by  advertisement  suffi- 
ciently specifies  the  place  where 
the  mortgage  is  recorded,  by  sta- 
ting the  clerk's  office  and  the  date 
of  record,  though  the  number  of 
the  book  in  which  it  is  recorded 
is  erroneously  stated.  Judd  v. 
OBrien,  i86 

2.  It  is  essential  that  the  notice 
should  declare  that  the  mortgage 
ufflbeforedoeedbyaale.  A  mere 
notice  of  the  sale  of  the  mortga- 
ged premises,  without  declaring  it 
to  be  for  the  purpose  of  foreclo- 
sure, or  in  execution  of  the  power 
of  sale  contained  in  the  mort- 
gager i*  insufficient  id 

3.  In  an  action  for  the  foreclosure 
of  a  mortgage  to  secure  the  pur- 
chase money  of  the  premises,  one 
of  the  defendants,  against  whom 
no  personal  claim  was  made,  set 
up  by  way  of  answer  that  he  had 
purchased  the  premises  of  the 
plaintiff's  grantee  (who  was  also 
a  party  defendant,  and  against 
whom  a  judgment  for  the  mort- 
gage debt  was  asked):  and  had 
become  the  assignee  of  the  plain- 
tiff's covenants  against  incum- 
brances and  of  warranty:  and 

Smith.— Vol.  VIL  79 


had  been  evicted  by  paramount 
title  under  certain  taxes,  which 
were  incumbrances  at  the  time 
of  the  plaintiff's  grant:  2%2d^that 
these  facts  did  not  present  any- 
thing which  he  could  interpose, 
either  by  way  of  defence  or  coun- 
terclaim, to  a  foreclosure  of  the 
mortgage.  National  Fire  Insu- 
rance Company  v.  McKay,      191 


FRAUDULENT  CONVEYANCE. 

See  Assignment. 

Banks  and  Banuko,  7,  9, 10. 


INNKEEPER. 

1.  Personal  notice  to  a  guest  at  an 
inn  that  a  safe  is  provided  for 
keeping  money,  jewels,  Ac.,  and 
that  the  infflceeper  will  not  be 
liable  for.  their  loss,  unless  given  to 
him  for  deposit  therein,  is  equiva- 
lent to  the  posting  in  the  guest's 
room  of  a  written  or  printed  no- 
tioe,  under  the  statute  (ch.  421  of 
1855).  Purvuv.  Coleman  deStet- 
«™>      %  111 

2.  Independent  of  the  statute,  the 
leaving  by  the  guest  of  $2,000  in 
gold  coin  in  his  trunk  in  a  room, 
with  no  person  therein,  in  a  hotel 
in  the  city  of  New  York,  after 
such  actual  notice,  is  such  negli- 
gence as  to  discharge  the  inn- 
keeper from  any  liability.  id 


INTOXICATING  LIQUOR 
&e  Excise. 
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INSURANCE. 
[Marine.] 

1.  The  liability  to  general  average 
continues  until  the  property  has 
been  completely  separated  from 
the  rest  of  the  cargo  and  from  the 
whole  adventure,  so  as  to  leave 
no  community  of  interest  remain- 
ing.   Nelson  v.  Belmont,  36 

2.  If  the  enterprise  is  not  aban- 
doned, and  the  property,  although 
separated  from  the  rest,  is  still 
under  the  control  of  the  master 
of  the  vessel  and  liable  to  be 
taken  again  on  board  for  the  pur- 
pose of  prosecuting  the  voyage, 
the  common  interest  remains  and 
whatever  is  done  for  its  protec- 
tion is  done  at  the  common  ex- 
pense, id 

3.  The  cargo  of  a  vessel  being  on 
fire,  the  master  transferred  a  quan- 
tity of  specie  to  another  ship, 
which  by  his  request  convoyed 
him  into  a  port  of  distress.  He 
there  incurred  expenses  in  put- 
ting out  the  fire  and  repairing 
damages  to  the  vessel,  the  specie 
being  meantime  deposited  in  a 
bank.  The  damages  were  found  to 
be  such  that  the  cargo  was  sold  and 
the  voyage  abandoned :  Held,  that 
the  specie  was  liable  in  general 
average  for  the  expenses  at  the 
port  of  distress.  id 

See  Mutual  Insurance  Companies. 
Ships  and  Vessels. 


JOINT      AND     SEVERAL 
DEBTORS. 

1.  In  an  action  against  three  per- 
sona, as  partners,  one  not  being 


served  with  the  summons,  nor 
appearing,  the  plaintiff  is  entitled 
to  judgment  against  the  other 
two,  upon  evidence  that  they, 
alone,  constituted  the  partnership. 
Pruyn  v.  Black,  300 

2.  "Defendants  severally  liable* 
in  sub.  2,  §  136,  of  the  Code,  con- 
strued as  meaning  defendants  lia- 
ble separately  from  the  defendants 
not  served,  though  jointly  as  re- 
spects each  other.  id 


JUDICIAL  OFFICER. 

1.  A  commissioner  of  highways 
is  not  a  judicial  officer  within  the 
statute  prohibiting  judges  taking 
part  in  proceedings  in  which  a 
relative  within  the  ninth  degree 
is  interested.  The  People  r. 
Wheeler,  82* 

2.  The  applicant  for  the  discon- 
tinuance of  a  highway  is  not  a 
party  within  the  meaning  of  the 
statute.  The  public  is  the  real 
party  in  interest  The  applicant 
acts  on  its  behalf  id 


JUDGMENT. 
See  Cobpobatiov,  1, 2. 


LAW  DAT. 
See  Mortgage,  2. 

LIMITATION  OF  ACTIONa 
£m  Evidence,  6. 
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LIEN. 
See  Mortgage,  2. 

M 

MANUFACTURING  CORPORA- 
TION. 

1.  The  default  of  a  manufacturing 
corporation,  organized  under  the 
general  act  (ch.  40  of  1848),  to 
publish  in  the  first  twenty  days 
of  January,  the  statement  requir- 
ed by  section  12  of  that  act,  im- 

•  poses  a  personal  liability  upon  the 
trustees  in  office  for  all  corporate 
debts  existing  while  they  are  in 
default ;  but  not,  it  seems,  for  debts 
contracted  after  their  retirement 
from  office.   Boughton  v.  Otis,  261 

2.  A  trustee  coming  into  office 
after  a  default,  is  personally  liable 
for  such  debts  only  as  are  con- 
tracted while  he  is  in  office,  and 
before  a  report  is  made  and  pub- 
lished, id 

3.  Whether  a  trustee  not  in  office 
during  the  first  twenty-one  days 
of  the  January  next  before  or 
after  the  contracting  of  the  debt 
is  in  any  case  liable,  Quert,       id 

See  Taxes  and  Assessments. 

MORTGAGE. 

[Assignment  of.] 

I.  The  failure  to  produce  a  mort- 
gage at  the  time  of  receiving  a 
payment,  with  the  suggestion  of 
a  false  reason  to  excuse  it  and  the 
insolvency  of  the  mortgagee,  held 
insufficient,  as  matter  of  law,  to 
put  the  mortgagor  upon  inquiry 
and  charge  hiui  with  notice  that 


the  mortgage  had  been  assigned. 
Foster  v.  Seals,  247 

[Ibnder  after  due.] 

2.  Tender  of  the  money  due  upon 
a  mortgage,  at  any  time  before 
foreclosure,  discharges  the  lien, 
though  made  after  the  law  day, 
and  not  kept  good.  Kortright  v. 
Cody,  343 

3.  Where,  as  in  this  case,  the  ten- 
der does  not  discharge  the  debt, 
but  only  defeats  a  particular 
remedy,  it  is  unnecessary  to  show 
continued  readiness  to  pay  or  to 
bring  the  money  into  court      id 

[EguiiabU.] 

4.  Upon  receiving  a  grant  of  land 
the  grantee  executed  an  agree- 
ment, not  under  seal,  to  support 
and  maintain  the  grantor,  pledg- 
ing for  that  purpose  the  produce 
of  the  land,  and  should  that  prove 
insufficient,  appropriating  the  en- 
tire fee.  This  agreement  being  the 
consideration  of  the  grant,  takes 
effect  as  an  equitable  mortgage  of 
the  land.     Chase  v.  Peck,        581 

5.  The  grantee  becoming  insolvent 
and  unable  to  perform  his  contract 
to  maintain  the  grantor,  recon- 
veyed  the  land  partly  for  the  pur- 
pose of  thus  providing  for  the 
support  of  the  grantor  and  partly 
to  hinder  and  delay  creditors: 
Held,  that  a  judgment  creditor 
purchasing  the  land,  upon  sale  on 
execution,  took  subject  to  the 
equitable  mortgage.  id 

6.  Under  the  practice  established 
by  the  Code,  the  equitable  mort- 
gagee is  entitled  to  prevail  against 
an  action  to  recover  the  possession 
of  the  land  by  the  purchaser ;  the 
remedy  of  the  latter  is  by  suit  to 


628 


INDEX 


redeem  from  the  mortgage,  and  for 
an  accounting  if  necessary.        id 

See  Assignment,  7. 

Construction  op  Written  In- 
struments, 5,  6. 
Evidence,  18. 
Foreclosure  of  Mortgage,  1,  2. 

MUNICIPAL    CORPORATION. 

1.  The  city  of  Buffalo  employed 
the  plaintiff  to  pave  a  street  and 
furnished  sand  for  that  purpose 
under  a  contract  by  which  it  was 
to  grade  the  street,  and  the  work 
of  paving,  &c,  was  to  be  per- 
formed under  the  direction  of  its 
street  commissioner.  The  city 
so  excavated  the  street  as  that 
a  quantity  of  sand  beyond  that 
specified  in  the  contract  was  ne- 
cessary to  bring  up  the  paving  to 
the  grade  established,  and  the 
plaintiff,  by  direction  of  the  street 
commissioner,  furnished  the  excess 
required:  Held,  that  he  was  en- 
titled to  compensation  therefor  by 
the  city.  Messenger  v.  City  of 
Buffalo,  1D6 

2.  The  authority  of  the  corpora- 
tion is  to  be  implied  from  its  hav- 
ing, by  its  own  act,  rendered  the 
extra  material  necessary  to  con- 
form the  work  to  the  conditions 
of  the  contract  id 


MUTUAL    INSURANCE  COM- 
PANIES. 

1.  A  company,  organized  under 
the  general  act  (ch.  308  of  1849) 
to  insure  on  the  plan  of  mutual 
insurance,  has  power  to  issue  poli- 
cies upon  the  payment  of  a  fixed 
premium,  without  provision  for 
any  contingent  liability  of  the 


insured.     Mygatt  r.  New   York 
Protection    Insurance    Company, 

52 

2.  The  act  makes  all  parties  insur- 
ed members  of  the  corporation, 
and  entitled  to  share  in  the  profits 
of  its  business.  The  contingent 
benefit  thus  secured  by  taking  out 
a  policy  for  a  cash  premium,  is 
sufficient  to  constitute  the  insured 
an  insurer  to  the  extent  of  his 
interest,  and  to  bring  the  transac- 
tion within  the  principle  of  mutu- 
ality, id 

3.  The  words  "  term  of  insurance," 
in  section  6  of  the  act  to  incorpor- 
ate the  Jefferson  County  Mutual 
Insurance  Company  (ch.  41,  of 
1836),  mean  the  term  of  time  for 
which  by  the  policy  the  insurance 
was  to  continue.  Bangs  r.  Skid- 
more,  136 

4.  One  insured  in  a  company  sub- 
ject to  the  provisions  of  that  act, 
continues  liable  to  assessment 
upon  his  premium  note  for  any 
losses  incurred  during  the  term 
specified  in  his  policy,  although 
his  property  insured  be  destroyed 
long  previous  to  its  expiration,  id 

5.  A  member  of  a  mutual  insur- 
ance company  cannot,  upon  its 
insolvency,  set  off  against  his 
indebtedness  for  premiums  due 
upon  policies,  a  loss  sustained  by 
him  adjusted  and  payable  by  the 
company.    Lawrence,  r.  Nelson, 

158 

6.  The  premiums  constitute  a  fund 
which  as  insurer  he  is  bound  to 
make  good  for  the  benefit  of  all 
creditors.  In  his  quality  of  as- 
sured he  is  bound  to  take  a  pro 
rata  dividend  from  such  fund,  and 
can   secure  no  preference  over 
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other  creditors, by  reason  of  his 
being  also  a  debtor.  id 


N 

NEGLIGENCK 

See  Innkeeper. 

Pbinoipal  and  Agent,  % 
SHERirr,  2,  3. 

NOTICE. 

See  AGREEMENT,  7. 

Bills  of  Exchange  and  Pro- 
missory Notes. 
Corporation,  6. 
Evidence,  6. 

Foreclosure,  of  Mortgage,  1, 2. 
Highway. 
Innkeeper,  1. 
Sale  of  Land  upon  Execution. 


PARTIES  TO  ACTION. 

See  Apportionment  of  Rent,  3. 
Joint  and,  Several  Debtors, 
Judicial  .Officer. 


PENALTY. 
See  Damages. 

PLEADING. 

1.  Matter  in  abatement,  e.  g.,  the 
pendency  of  a  former  suit  for  the 
same  cause  of  action,  is  properly 
joined  in  the  same  answer  with  a 
defence  in  bar.    Gardner  v.  Clark, 

399 

2.  Sweety,  flitffc  (4  Kern.,  4G5),  in 
this  respect  reaffirmed.  id 


3.  Where  the  case  goes  to  the  jury 
upon  both  defences,  it  is  the  duty 
of  the  judge  to  require  a  separate 
verdict  upon  them.  id 

4  Whether  the  pendency  of  an 
action  by  the  original  owner  of  a 
claim  is  pleadable  in  abatement  to 
the  prosecution  of  a  suit  for  the 
same  cause  of  action  by  an  as- 
signee thereof  subsequent  to  the 
commencement  of  the  first  action, 
Query,  per  Selden,  J.  id 

5.  That  the  defendant  was  arrested 
upon  a  eapiatf  at  the  suit  of  the 
assignor,  is  not  a  good  plea  of  a 
former  action  pending  for  the  same 
cause ;  and  it  not  appearing  that 
a  declaration  was  filed  or  served, 
the  pleading  is  not  helped  by  the 
averment  that  the  capias  was  for 
the  same  identical  cause  of  action. 

id 

6.  The  precision  required  in  stating 
the  facts  essential  to  make  out  the 
defence  of  usury,  has  not  been  re- 
laxed by  the  Code.  Manning  r. 
TyUrr.  667 

7»  Where  the  answer  avers  usury 
in  general  terms,  without  stating 
the  quantum,  or  a  corrupt  agree- 
ment for  its  payment,  the  plaintiff 
is  entitled  to  judgment  for  its 
friyolousness,  and  need  not  move 
to  make  it  more  definite  and  cer- 
tain, id. 

See  Agreement,  3. 
Costs. 
Fraud. 
Mortgage,  3. 

PRACTICE. 

See  Arbitration  and  Award.. 
Joint  and  Several  Debtor* 
Pleading,  7. 
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PRESUMPTIONS    AND    PRE- 
SUMPTIVE EVIDENCE. 

See  Adverse  Enjoyment,  2. 
Appeal. 

Construction  of  Written  In- 
strument, 2,  3. 
Corporation,  3. 
Evidence,  8. 
Watercourse,  1,  3. 

PRINCIPAL  AND  AGENT. 

1.  Where  the  instructions  of  an 
American  owner  of  flour  to  his 
factor  at  Liverpool  were  to  with- 
hold it  from  sale  until  an  expected 
act  of  Parliament  had  produced 
its  results  upon  the  market,  the 
latter  is  not  chargeable  with  a 
breach  of  instructions  in  selling 
prematurely,  .if  he  wait  a  con- 
siderable time  after  the  passage  of 
the  act  and  then  sell  in  good  faith 
and  with  reasonable  prudence. 
Milbank  v.  Denniston,  386 

2.  Under  such  instructions,  the 
factor  has  a  discretion,  after  the 
market  has  remained  a  consider- 
able time  under  the  influence  of 
the  new  law,  to  judge  whether 
the  measure  has  produced  its  full 
effect  upon  the  market;  and  be  is 
not  liable  for  an  error  in  judgment 
in  that  respect  id 

3.  The  evidence  being  in  no  respect 
contradictory,  it  was  error  to  sub- 
mit to  the  jury  whether  there 
was  a  breach  of  instructions,     id 

See  Agreement,  4. 
Fraud. 

Municipal  Corporation,  2. 
Usury,  1. 

Verdict  Subject  to  Opinion  of 
the  Court. 


R 

REFORMATION  OF  DEED. 
See  Evidence,  3,  5. 

REGISTER. 
See  Ships  and  Vessels,  3. 

RELIGIOUS  SOCIETIES. 

1.  Corporations  formed  under  sec- 
tion 3  of  the  act  for  the  incorpora- 
tion of  religious  societies  (ch.  60, 
of  1813),  have  no  denominational 
character,  and  none  can  be  en- 
grafted upon  them.  Petty  v. 
Iboker,  267 

2.  The  legal  character  of  the  cor- 
poration is  not  affected  by  the 
existence  or  non-existence,  or  ec- 
clesiastical connection,  doctrines, 
rites,  or  modes  of  government  of 
a  church  or  churches  formed  by 
the  corporators.    The   existence 

v  of  the  latter  as  organized  bodies  is 
not  recognized  by  our  municipal 
law.  id 

3.  Persons  otherwise  qualified  do 
not  lose  their  right  as  corporators 
to  vote  at  elections  by  reason  of 
their  having  individually,  or  col- 
lectively, renounced  the  doctrine 
and  ecclesiastical  government  pro- 
fessed and  recognized  by  the  religi- 
ous body  in  whose  worship  and 
services  the  corporate  property 
had  always  been  employed.       id 

4.  The  title  of  trustees  to  office 
and  to  the  control  of  the  corporate 
property,  is  not  impaired  by  any 
aberation  in  doctrine  or  church 
government  on  their  part,  or  on 
that  of  those  by  whom  they  are 
elected.  id 

6.  The  trustees  can  determine,  by 
their  control  of  the  corporate  j-n> 
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perty,  who  shall  conduct  the 
religious  exercises.  The  only 
restraint  is  iu  the  power  of  the 
corporators  to  fix  the  salary  of 
the  person  employed.  id 

6w  They  have,  also,  the  power,  it 
seems,  to  make  such  regulations 
in  respect  to  the  renting  and  occu- 
pation of  pews  as  to  exclude  per- 
sons holding  obnoxious  opinions 
from  becoming  attendants  upon 
worship,  and  thereby  obtaining  a 
right  to  vote.    Per  Selden,  J.    id 

7.  It  is  only  in  this  way,  or  by 
express  condition  affecting  the 
grant  of  the  corporate  property, 
that  its  use  can  be  restricted  to 
the  propagation  of  any  particular 
form  of  religious  belief  or  ecclesi- 
AStical  organization.  id 

RENT. 
See  Apportionment  of  Bent. 

s 

SALE  OP  LAND  UPON  EXECU- 
TION. 

[Notice  of.] 

1.  It  is  sufficient  notice  of  the  sale 
of  real  estate  upon  execution,  to 
post  a  notice  as  required  by  the 
statute  forty-two  days  previous  to 
the  sale  and  publish  a  copy  thereof 
in  six  successive  numbers  of  a 
weekly  newspaper  although  the 
first  publication  may  be  less  than 
six  weeks  prior  to  the  sale.  OlcoU 
v.  Bobinmm^  150 

See  Evidence,  3,  6. 

SEAWORTHINESS. 
See  Ships  and  Vessels. 


SHERIFF. 

1.  The  plaintiff  brought  replevin 
against  the  master  of  a  vessel 
lying  at  a  pier  in  New  York  for 
her  cargo  of  coal  The  sheriff 
declining  to  deliver  the  coal  to  the 
plaintiff  till  his  sureties  should 
justify,  put  a  keeper  in  charge  of 
the  coal  with  the  consent  of  the 
master.  The  vessel  sunk  at  the 
wharf,  and  the  plaintiff  brought 
this  action  to  recover  the  damages 
sustained  by  the  coal,  and  the 
expense  of  raising  it:  Held,  the 
sheriff  did  not,  under  the  circum- 
stances, become  an  insurer  of  the 
coal  by  not  removing  it  from  the 
vessel    Moore  v.  WesiervcU,      10 

2.  Whether  he  was  guilty  of  neg- 
ligence in  not  taking  proper  pre- 
cautions for  the  security  of  the 
vessel,  was,  under  the  circumstan- 
ces, a  question  for  the  jury.        id 

3.  It  eeeme,  that  a  sheriff  having  in 
his  custody  property  which  is  the 
subject  of  litigation,  is  responsible 
for  more  than  ordinary  diligence* 

id 

4.  A  bill  of  lading,  executed  by  the 
master  of  the  vessel,  is  not  admis- 
sible as  any  evidence  of  the  quan-* 
tity  of  coal  on  board  the  vessel,  id 

5.  A  sheriff  having  levied  an  exe- 
cution upon  sufficient  property, 
which  is  taken  from  his  possession 
under  a  replevin  in  which  he 
obtains  judgment,  it  is  his  duty  to 
prosecute  the  sureties  in  the  un- 
dertaking of  the  plaintiff  in  reple- 

.  Tin.    Sweuy  v.  Lott,  481 

6.  The  sheriff  is  not  entitled  to 
indemnity  from  the  plaintiff  in  the 
execution,  as  a  condition  of  bis 
prosecuting  the  undertaking.,    id 
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7.  In  an  action  against  the  sheriff 
for  not  returning  the  execution 
no  excuse  for  his  not  prosecuting 
the  undertaking  in  replevin  being 
shown,  except  the  absence  of  an 
indemnity  for  costs,  the  sheriff  is 
liable  for  the  amount  of  the  debt, 
and  cannot  sustain  a  counterclaim 
for  expenses  in  the  replevin  suit 

id 

Bee  Evidence,  3,  6. 

Sale  or  Land  upon  Execution. 

SALE  AND   DELIVERY  OF 
CHATTELS. 

See  Agreement,  5-9. 

WARRANTY. 

SHIPS  AND  VESSELS. 

1.  Where  the  actual  navigation 
and  discipline  of  a  vessel  are 
entrusted  by  the  owner  to  a  com- 
petent sailing  master,  the  implied 
warranty  of  seaworthiness,  in  this 
respect,  is  satisfied,  although  an- 
other person*  having  no  nautical 
skill,  and  who,  in  fact,  acted  only 
as  supercargo,  is  named,  in  the 
ship's  register  as  master.  Draper 
v.  Tfot  Commercial  Insurance 
378 


2.  The  authority  of  master  is  vest- 
ed in  that  person  to  whom  it  has 
been  actually  delegated  by  the 
owner.  The  registry  is  prima 
fade  evidence  on  that  subject,  but. 
not  conclusive. 

3.  The  effect  of  the  act  of  Con- 
gress in  relation  to  the  registry  of 
vessels  is  only  to  confine  the  bene- 
fits of  an  authenticated  national 
character  to  such  vessels  as  are 
registered  in  conformity  to  its 
terms.    It  has,  of  itself,  no  effect 


upon  a  contract  of  insurance,  or 
the  question  of  seaworthiness 
arising  under  it  id 


STOCKHOLDER. 

See  Banks  and  Banking,  I,  5,  6. 
Mutual  Insurance  Company. 


TAXES  AND  ASSESSMENTS. 

1.  The  location,  for  the  purposes 
of  taxation,  of  a  manufaoutring 
corporation  organized  under  the 
general  act  (ch.  40  of  1848)  is  the 
place  designated  in  its  certificate 
as  that  where  the  operations  of 
the  company  are  to  be  carried  on. 
The  Oswego  Starch  Factory  r. 
DoUowoy,  449 

2.  It  is  immaterial  that  the  princi- 
pal office  or  place  for  transacting 
the  financial  concerns  of  the  com- 
pany is  located  in  a  different  town. 

3.  For  the  purpose  of  taxing  cor- 
porations under  the  statute,  as 
amended  in  1857  (ch.  456  of  1857, 
§  3),  its  stock  is  to  be  assessed  at 
its  actual  value,  whether  above  or 
below  the  nominal  par,  and  this 
irrespective  of  its  possessing  any 
surplus  capital  or  reserved  funds. 

id 

4.  So  held,  where  such  a  corpora- 
tion had  no  surplus  or  reserved 
funds,  but  made  annual,  dividends 
of  all  its  profits,  amounting  to  fif- 
teen per  cent  and  upwards,  and 
the  company  was  assessed  for  its 
capital  at  a  valuation  of  seventy- 
five  per  cent  above  par.  id 
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TENDER 

1.  The  tender  of  a  deed  to  one  of 
the  joint  contractors  for  the  pur- 
chase of  land  is  sufficient;  upon 
his  refusal  to  accept  the  vendor  is 
under  no  obligation  to  make  a 
tender  to  the  other.  Carman  v. 
Pidtz,  547 

See  Mortgage,  2, 3,  5. 


TRUST. 
[For  sale  of  Land.] 

1.  #Where  there  is  a  valid  trust  for 
the  sale  of  land,  the  party  creatiug 
the  trust  and  those  holding  deri- 
vative titles  under  him,  have  no 
rights  legal  or  equitable  until  the 
purposes  of  the  trust  are  satisfied. 
Briggs  v.  Davis,  574 

2.  Their  interests  are  subject  to  the 
execution  of  the  trust  absolutely  ; 
so  that  a  subsequent  grantee,  from 
the  creator  of  a  trust  to  sell  for 
die  payment  of  debts,  acquires  no 
right  to  redeem  the  land:  id 

3.  The  decision  in  this  case  (20 
N.  Y.,  16)  corrected  accordingly. 

id 

See  Assignment,  7,  8. 


u 

USURY. 

1.  An  agent  en  trusted  with  money 
to  invest  at  legal  interest  exacted 
a  bonus  for  himself  as  the  condi- 
tion of  making  a  loan,  without  the 
knowledge  or  authority  of  his 
principal :  Held,  that  this  did  not 
constitute  usury  in  the  principal 
nor  affect  the  security  in  his  hands. 
CondU  v.  Baldwin,  219 

Smith.— Vol.  VII.  80 


2.  The  drawer  ot  a  bill  of  exchange 
for  $1,200  paid  $50  to  an  accom- 
modation indoi-ser  for  his  indors- 
ing, procuring  another  indorser 
and  obtaining  its  discount  From 
the  proceeds,  the  indorser  retained 
$150  previously  loaned  by  him  to 
the  drawer :  Held,  that  the  draft 
was  not  affected  by  usury.  Van 
Duzen  v.  Howe,  531 

3.  The  head-note  to  Steele  v.  Whip- 
ple (2\  Wend.,  103),  corrected,  and 
the    case    i  I  self    questioned,    by 


Denio,  J. 


id 


VERDICT  SUBJECT  TO  OPIN- 
ION OF  THE  COURT. 

1.  On  a  verdict  subject  to  the  ©pin- 
ion of  the  court,  the  question  is, 
who  is  entitled  to  judgment  upon 
the  facte  established,  and  when  the 
objection  has  not  been  taken  at 
the  trial,  the  verdict  may  be  sup- 
ported upon  any  theory  consistent 
with  the  facts,  though  not  sug- 
gested by  the  pleadings.  Oneida 
Bank  v.  The  Ontario  Bank,     490 


w 

WAIVER. 

See  Agreement,  7,  8. 

Frauds,  Statute  of,  4,  5. 

WARRANTY. 

1.  Upon  the  sale*  of  a  chattel  by 
the  manufacturer,  a  warranty  is 
implied  that  the  article  sold  is 
free  from  any  latent  defect  grow- 
ing out  of  the  process  of  manu- 
facture.    Hoe  v.  Sanborn,       553 
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2.  When,  however,  there  is  a  la- 
0  tent  defect  in  the  materials  em- 
ployed, the  manufacturer  is  liable 
as  upon  implied  warranty,  only 
where  it  proved,  or  is  to  be  pre- 
sumed that  he  knew  of  the  de- 
fect id 

3.  It  seems  that  the  theory  of  the 
common  law  in  respect  to  implied 
warranties,  rests  upon  the  deceit 
of  the  vendor  in  not  disclosing 
defects  of  which  the  probability 
of  his  knowledge  is  so  great  that 
its  existence  is  presumed.  id 

4.  Where  the  knowledge  of  the 
vendor  can  be  proved  by  direct 
evidence,  his  responsibility  rests 
on  the  ground  of  fraud.  id 

5.  The  difference  between  the  two 
cases  is,  that  in  the  one  the  scienter 
is 'actually  proved,  in  the  other  it 
'is  presumed.  id 

6.  The  reasons  of  agreement  and 
of  diversity  between  the  common 
law  and  the  civildaw  in  this  res- 
pect, stated  by  Sbldkn,  J.  id 

See  Frauds,  Statute  of,  4,  7. 
Ships  and  Vessels,  1. 

WATER-COURSE. 

1.  The  plaintiff  of  whose  title 
there  was  no  evidence  except 
possession  for  six  years,  during 
that  time  acquiesced,  and  his  pre- 
decessors in  the  possession  had  for 
ten  years  previously  acquiesced, 
in  the  diversion  of  a  water-course 
by  the  occupant  of  land  higher  up 
the  stream.  In  an  action  for 
damages    from    such    diversion: 


Held,  that  no  acquiescence  short 
of  twenty  years  repels  the  pre- 
sumption that  the  diversion  of  a 
water-course  was  in  hostility  to 
the  rights  of  the  riparian  proprie* 
tors,  or  authorizes  the  presump- 
tion either  of  grant  or  of  license. 
Eaight  v.  Price,  241 

2.  The  plaintiff  is  not  put  to  any 
proof  of  the  circumstances  under 
which  the  diversion  began,  or  who 
was  the  owner  of  the  premises 
affected,  but  may  rest  on  the  prin- 
ciple that  a  diversion  is  to  be 
deemed  wrongful  in  the  absence 
of  proof  establishing  the  right 
affirmatively.  id 

3.  That  the  premises  injured  by 
the  diversion,  and  those  on  which 
it  was  made,  were  then  held  by 
the  same  owner,  and  the  plaintiff 
came  into  possession  under  hi9 
title,  in  subordination  to  his  right 
to  continue  the  diversion,  or  as  an 

,  intruder,  are  facts,  the  burden  of 
proving  which  is  on  the  defend- 
ant, and  which  cannot  be  pre- 
sumed in  his  favor. 

4.  A  part  of  the  injury  resulting 
to  the  plaintiff  from  the  destruc- 
tion of  an  aqueduct  erected  by  the 
defendant  to  lessen  the  effect  of 
the  diversion;  it  is  no  defence 
that  such  destruction  was  caused 
in  part  by  a  dam  built  by  the 
plaintiff  on  his  own  land,  which 
would  have  produced  no  injury  at 
the  place  of  the  defendant's  aque- 
duct, if  the  channel  had  there 
remained  in  its  natural  condition. 

See  Adverse  Enjoyment,  1,  2. 
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